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CASES  AT  LAW, 


ARGUED   AND   DETERMINED 


IN 


THE  COURT  OF  APPEALS, 


AT 


COLUMBIA,  SOUTH  CAROLINA, 


MAY    TEKM,    1848.* 


JUSTICES  PRESENT. 

Hon.  J.  S.  Richardson, 
"  John  B.  O'Neall, 
'^    J08IAH  J.  Evans. 

Wardlaw,  J.  absent,  holding  Circuit  Court  in  Charleston. 


Hon.  Edward  Frost, 
"    T.  J.  Withers. 


Richard  Richardson  v.  Edward  Bnmghion.  Coldmbu, 

^  Biay,   1848. 


J 


The  Act  of  17I0|  which  allows  the  seizure,  Ac.  by  "any  person,"  of  the  '  v-^ 

articles  of  property  therein  specified,  w&ich  any  slave  "  shall  keep,  raise,  or    RAcharoaon 
breed  for  the  peculiar  use,  benefit  and  profit  of  such  slave,"  does  not  confer    Brouehton. 
the  right  to  enter  the  enclosure  of  the  owner  of  the  slave,  for  the  purpose  of 
making  such  seizure. 

Where  the  court  were  of  opinion  that  the  main  foundation  of  a  party's  defence 
had  been  ruled  erroneously  in  his  behalf,  on  the  circuit,  they  refused  to  intez^ 
fere  with  the  verdict  of  the  jury,  on  the  ground  of  excessive  damages. 

*  A  portion  of  the  cases  of  this  Term  have  been  already  reported,  in  Strob- 
hart's  »1  Law  Reports.    The  rest  are  now  given. 


I  APPEALS  AT  LAW. 

CoujMBu,  Before  Wardlaw,  J.  at  Sumter,  Extra  Term,  July,  1847. 

"^      '     This  was  an  action  of  trespass,  for  breach  of  the  plain- 
Richwrdson   ^£j.,g  ^j^^^  ^^^  taking  away  his  cattle  and  hogs.    In  the 

Broughton.  defence,  a  justification  was  attempted  under  the  34th  section 
of  the  Negro  Act  of  1740,  and  the  plaintiff's  assent. 

The  testimony,  in  part,  of  two  witnesses,  will  present  so 
much  of  the  case  as  is  necessary  to  be  understood. 

Charles  Richardson^  son  of  the  plaintiff,  called  by  plaintiff. 

The  defendant,  with  one  of  his  sons,  Jared  Cantey,  one 
Tuning  and  a  negro  of  defendant,  driving  defendant's  wagon 
with  four  of  his  mules,  in  January,  1846,  came  into  the 
plantation  of  the  plaintiff — drove  a  bull  and  six  other  cattle 
of  the  plaintiff  out  of  his  field  and  to  the  defendant's  house ; 
and  took  from  pens,  near  the  negro  houses,  five  hogs  and 
hauled  them  away  in  the  wagon.  The  plaintiff  asked  their 
intention.  The  defendant  answered,  '4t  is  negro  property 
and  I  intend  to  take  it  away."  The  plaintiff  replied  that 
the  property  was  his,  and  forbade  its  removal.  Next  day 
the  cattle  came  back.  Three  of  the  hogs  were  got  by  Rem* 
bert,  to  whom  plaintiff  had  permitted  one  of  his  slaves  to 
sell  them ;  the  other  two  hogs  were  in  Dr.  Boyd's  mark,  and 
this  witness  did  not  know  what  became  of  them.  Some  of 
the  cattle  and  three  of  the  hogs  were  marked  in  one  ear 
differently  from  the  other  live  stock  of  the  plaintiff,  to  shew 
such  as  the  negroes  were  to  be  allowed  to  use,  but  all  belonged 
to  the  plaintiff.  Some  of  them  had  descended  from  stock 
which  came  with  the  negroes  from  witness's  grandmother, 
and  had  been  marked  as  their  own. 

Jared  Cantey,  called  by  the  defendant.  Had  lost  hogs 
and  suspected  plaintiff's  negroes  of  stealing — ^knew  that  they 
owned  cattle  and  hogs — went  to  a  magistrate,  Johnson,  near 
the  defendant's — got  a  search  warrant — ^met  defendant  on  tho 
way  and  request^  him  to  go  and  help  to  search,  and  got  a 
wagon  from  him.  We  went,  search^  houses,  then  drove 
up  the  negroes'  cattle  from  the  field  to  the  garden,  near  the 

Sens  where  the  hogs  were.  Plaintiff  asked  our  intention — 
efcndant  said  he  was  in  company  with  me  to  take  off  negro 
stock — "  if  the  property  is  yours,  we  will  have  nothing  to  do 
with  it."  Plaintiff  said  "  it  is  negro  property — I  have  no 
claim  to  it."  Plaintiff  said,  "  the  IhiU  is  good  beef— I  should 
like  to  have  a  piece  of  him."  The  defendant  answered  that 
he  must  be  appraised.  The  cattle  and  hogs  were  taken  to 
the  magistrate's,  and  as  he  had  no  enclosure,  were  securely 
shut  up  at  the  defendant's,  whence  the  cattle  escaped  some 
time  that  night. 

This  witness,  after  having  stated  that  he  gave  to  the 
ma«;istrate  information  that  plaintiff's  negroes  owned  cattle 
and  hogs,  and  that  the  magistrate  gave  him  no  written  war- 


APPEALS  AT  LAW.  3 

lant  on  that  subjeeU-^was  asked  what  the  verbal  instructions   Columbiil 
of  the  magistiate  to  him  were.    This  question  was,  upon  ,^*^  ^     ' 

objection  made,  overruled.    The  opinion  being  expressed^        "^ ' 

that,  if  the  circumstances  which  by  the  Act  of  1740  would   ^'^^'^^^ 
authorize  a  seizure,  existed,  no  previous  warrant  from  a   Broughton. 
magistrate  was  necessaiy,  and  nothing  appearing  which 
comd  connect  the  defendant  with  this  conversation  between 
the  magistrate  and  the  witness,  or  make  the  conversation 
relevant  to  the  issue  between  these  parties. 

In  the  argument,  the  case  was  made  to  turn,  mainly,  upon 
.the  credit  which  should  be  given  to  one  or  other  of  the  two 
opposing  witnesses  above  mentioned.  This,  with  all  matters 
of  fact  was  submitted  to  the  Jury. 

The  Circuit  Judge  held,  that  to  justify  a  seizure  under  the 
Act  referred  to,  there  must  be  live  stock  of  some  of  the  kinds 
mentioned  in  the  Act,  bred  or  kept  for  the  peculiar  use  and 
benefit  of  a  slave,  and  such  possession  thereof  by  the  slave, 
that  it  may  be  taken  from  the  slave — that  the  right  to  enter 
the  mastePs  enclosure  was  not  expressly  given  by  the  Act, 
but,  as  he  thought,  was  contained  in  the  right  of  seizure, 
8ul]ject  to  the  obligation  incurred  by  the  person  who  under- 
takes tlie  exercise  of  the  right  to  show  the  requisite  circum- 
stances upon  which  it  depends ;  that  if  the  Act  had  only 
related  to  horses,  he  should  have  held  that  the  possession  of 
the  slave,  within  the  master's  enclosure,  must  be  actual 
bodily  contact  and  use  ]  but  as  neat  cattle,  hogs  and  sheep 
were  also  mentioned  in  the  Act,  the  possession  required  must 
be  such  as  a  slave  may  have  of  such  articles,  distinct  from 
the  possession  of  the  master ;  that  as  to  hogs  being  in  a 
pen  near  a  slave's  cabin,  would,  he  thought,  be  the  posses- 
sion of  the  slave  within  the  contemplation  of  the  Act,  but  a 
hog  ranging  in  the  master's  swamp,  he  thought  would  not  be 
so  situated  that  a  taking  of  it  c^uld  be  said  to  be  a  taking 
from  the  slave ;  nor  a  cow  in  the  master's  field,  unless,  by 
permission  of  the  master,  the  control  was  entirely  in  the 
slave  :-^that  an  article  might  be  said  to  be  kept  for  the  pecu- 
liar use  and  benefit  of  a  slave,  which  the  master  permitted 
Uie  slave  to  control  and  dispose  of  at  pleasure,  but  not  one 
of  which,  by  arrangement  for  the  convenience  of  the  master 
or  in  discbarge  of  his  duty  to  the  slave,  some  special  use 
was  given  to  the  slave,  while  the  dominion  of  the  master  was 

S resumed,  as  a  cow  kept  by  a  slave  according  to  the  master's 
irections,  and  milked  by  and  for  the  slave,  but  disposed  of 
at  the  master's  pleasure. 

He  directed  the  jury,  if  they  found  that  the  cattle  and 
hogs  had  been  kept  by  slaves  tor  their  peculiar  use  and 
benefit,  and  had  been  taken  from  the  slaves,  to  find  for 
the  defendant ;  if  not,  to  find  for  the  plaintiff  damages — 
small,  if  the  defendant  acted  under  a  belief  of  right  without 
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Columbia,    malice — ^higher,  if  (as  was  alleged)  he  had  from  evil  motive 

^^y*  ^™*  done  unnecessary  injury,  or  had  himself  really  instigated  and 

^     ^overruled  the   whole  proceeding  and  then  endeavored   to 

Richardflon  gj^^,^  j^^j^^^  ^^  underling  and  shield  himself  by  falsehood 

Biougfaton.  and  unfairness. 

The  verdict  was  for  the  plaintiff,  $450. 

The  defendant  appealed,  on  the  grounds  annexed. 

1.  Because  his  Honor  ruled  that  it  was  not  competent  to 
offer  in  evidence  the  verbal  instructions  of  A.  P.  Johnson, 
the  magistrate,  to  Cantey,  as  to  the  course  he  was  to  pursue 
after  he  lodged  the  information. 

2.  Because  his  Honor  erred  in  ruling  to  the  Jury  as  law, 
that  the  defendant  was  not  justifiable  under  the  Acts  in 
relation  to  the  seizure  of  property  of  slaves. 

3.  Because  his  Honor  erred  in  instructing  the  Jury  that, 
under  the  Acts,  the  defendant  had  not  the  right  to  enter  on 
the  land  of  plaintiff  for  the  purpose  of  capturing  property 
belonging  to  his  slaves. 

4.  Because  his  Honor  instructed  the  Jury,  that  no  property 
of  a  negro  could  be  liable  to  seizure,  except  such  as  was  in 
his  exclusive  possession. 

5.  Beib.use  the  verdict  was  against  the  law  and  evidence — 
and  the  damages  excessive,  and  not  justified  by  the  proof  in 
the  case. 

F,  J.  Moses  4*  Haynesworth,  for  the  motion. 

W'  F'  DeSaussure^  contra. 

Withers,  J.  delivered  the  opinion  of  the  court. 
The  points  raised  for  our  decision  in  this  case  are — 

1.  Had  the  defendant  the  right  to  enter  the  plaintiff^s 
enclosure  to  seize  the  cattle  and  hogs,  alleged  to  be  subject  to 
such  seizure  and  to  forfeiture? 

2.  Was  the  exclusion  of  verbal  instructions  by  a  magis- 
trate to  Jared  N.  Cantey,  with  whom  the  defendant  was  con- 
federated in  the  transaction,  error  in  the  circuit  court? 

3.  Are  the  damages  so  far  excessive  as  to  warrant  the  in- 
terference of  this  court  in  granting  a  new  trial  ? 

We  are  not  ignorant  that  the  determination  of  the  first 
question  carries  with  it  an  interest  to  the  community,  as  well 
as  to  the  parties  in  this  litigation — and,  therefore,  we  have 
endeavored  to  derive,  from  the  argument  at  the  bar  and  re- 
search into  the  series  of  our  Provincial  systems  of  slave-law, 
whatever  light  was  attainable  upon  the  subject.  Though 
the  codes  of  law  for  the  government  and  regulation  of  slaves, 
of  a  date  prior  to  1740,  have  expired  by  the  terms  of  their 
own  limitation,  they  are,  nevertheless,  sources  from  which 
some  light  may  be  borrowed,  and  reflected  upon  the  pro- 
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Tisions  of  the  latter  code,  which,  in  its  main  features,  exists  ^^^"'^ 
to  the  present  day,  by  virtue  of  a  reviving  Act  m  1783.         ^^"y»  ^®*^- 

By  the  34th  section  of  the  Negro  Act  of  1740,  an  eyil  T^T^^^j — ' 
is  declared  to  exist  in  permitting  slaves  to  keep  canoes,  '"*V"»°«* 
and  to  breed  and  raise  horses,  neat  cattlo.and  hogs,  and  to  Broiighum. 
traffic  and  barter  for  the  particular  and  peculiar  benefit  of 
such  slaves,  thus  gaining  a  facility  to  receive  stolen  goods,  ^®**^  P*  *^' 
and  to  confederate  and  conspire  for  uisurrection.  It  was, 
therefore,  enacted  that  it  should  not  be  lawful  for  any  slave 
to  buy,  sell,  trade,  traffic,  deal  or  barter  for  any  goods  or 
commodities — '^  nor  shall  any  slave  be  permitted  to  keep  any 
boat,  perriauger  or  canoe,  or  to  raise  and  breed,  for  the  use 
and  benefit  of  such  slave,  any  horses,  mares,  neat  cattle, 
sheep  or  hogs" — ^upon  pp^in  of  forfeiture  of  all  goods  and 
commodities  for  which  he  may  have  trafficked,  and  of  such 
specified  articles  and  stock — "which  any  slave  shall  keep, 
raise  or  breed  for  the  peculiar  use,  benefit  and  profit  of  such 
slave  ^ — then  follows  the  particular  clause  which  is  material 
in  this  case,  as  follows ; — "  and  it  shall  and  may  be  lawful 
for  any  person  or  persons  whatsoever,  to  seize  and  take  away 
from  any  slave  all  such  goods,  commodities,  boats,  pern- 
augers,  canoes,  horses,  mares,  neat  cattle,  sheep  or  hogs,  and 
deliver  the  same  into  the  hands  of  any  of  his  Majesty's  Jus- 
tices of  the  Peace  nearest  the  place  where  the  seizure  shall  be 
made" — whereupon,  the  Justice  is  to  ascertain,  on  oath  of 
,  the  party  seizing,  the  manner  thereof,  and  if  found  to  be  done 
legally,  the  goods  so  seized  are  to  be  forfeited  and  sold  at 
auction,  subject  to  a  proviso  in  favor  of  reclamation,  under  an 
oath  specified  to  be.  taken  by  one  who  may  have  a  right  to, 
or  the  lawful  custody  of,  such  goods.  The  oath  prescribed  is 
in  the  words  following.  "  I  do  sincerely  swear  that  I  have  a 
just  and  lawful  right  or  title  to  certain  goods  seized  and  taken  ^ 

by  C.  D.  out  of  the  possession  of  a  slave  named-  ■  -  ■  ;  and 
I  do  sincerely  swear  and  declare,  that  I  did  not,  directly  or 
indirectly,  permit  or  suffer  the  said  slave,  or  any  other  slave 
whatsoever,  to  use,  keep  or  employ  the  said  goods  for  the 
use,' benefit,  or  profit  of  any  slave  whatsoever,  or  to  sell, 
barter  or  give  away  the  same ;  but  that  the  same  goods  were 
in  the  possession  of  the  said  slave  by  theft,  finding  or  other- 
wise, or  to  be  kept  bona  fide  for  my  use,  or  for  the  use  of  E. 
F,  a  free  person,  and  not  for  the  use  or  benefit  of  any  slave 
whatsoever." 

The  question  is,  had  Broughton  the  right  to  enter  the 
plaintiff's  close  to  seize,  as  he  did,  the  stock  captured  on  the 
occasion  ? 

We  think  he  had  not ;  and,  therefore,  that  in  this  very 
material  particular,  the  charge  was  more  favorable  to  him 
than  the  law  warranted.  We  are  to  be  understood  as  hold- 
ing this  proposition,  even  though  it  be  assumed  that  the 
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CoLnmA,  oaltle  and  bogs  were  rach  as  came  under  tba  coodeninatioa 
^"*y>  i«i«^  of  the  statute. 

pi^aJluir^     '^'^^  earliest  period  at  which  the  legislative  policy  in  ques- 

^^'^  ticm  is  found  to  have  been  adopted,  was  in  1714,  when  the 

Bnmshton.  owner  of  a  slave  was  forbidden  to  allow  him  to  plant  £6r 
himself  any  corn,  peas,  or  rice,  or  to  keep  for  himself  any 
stock  of  h(^s,  cattle  or  horses,  under  a  penalty  upon  the 

7  Stat  368.    master,  to  be  recovered  by  ^»  tarn  action. 

The  form  which  this  pohcy  next  assumed,  is  found  in  the 

7  Stat  382.  Act  of  1722,  sec.  36,  where  the  inconvenience  was  alleged  to 
arise  from  the  danger  of  insurrection,  by  reason  of  slaves 
being  permitted  to  keep  and  breed  horsea  Then  it  was 
lequired  of  any  justice  of  the  peace  who,  from  personal 
knowledge  or  from  information,  should  ascertain  that  any 
slave  k^t  any  horse  or  neat  cattle,  that  he  cause  the  same 
to  be  taken  away  and  sold.  And  it  was  declared  lawful  for 
any  person  to  seize  hc^s  kept  by  slaves,  and  all  boats  and 
canoes  belonging  to  them,  and  give  notice  to  the  next  justice. 
In  the  first  mentioned  Act,  it  is  manifest  that  no  entry 
upon  the  premises  of  the  owner  of  a  slave  offending  in  the 
particular  specified  was  at  all  permissible  or  in  contempla* 
tion.  In  the  second  Act  mentioned,  the  right  so  to  enter  by 
the  justice  or  his  constable,  is  by  no  means  clear ;  and  it  is 
to  be  remarked  that,  in  regard  to  horses  and  neat  cattle,  the 
justice  alone"  could  deal  with  them. 

In  1736,  the  law  of  1722  was  re-enacted,  in  substance, 
but  the  mode  was  specified  there,  to  wit : — a  justice  should 
empower,  by  warrant,  a  constable  to  take  away  and  sell  the 
horses  or  neat  cattle.    As^before,  any  person  might  seize  tha 

7  Stat  394.  hogs,  boats  or  canoes.  But  the  32d  sec.  at  page  396,  affords  a 
ray  of  light  to  the  question.  It  enacts  '<  that  every  person 
who  shall  send  any  slaves  with  perriaugers,  boats  or  canoes, 
shall  give  them  a  ticket."  Then  we  reasonably  infer  that 
the  capture  permitted,  in  regard  to  the  water  craft,  was 
expected  to  occur  beyond  the  eye  and  premises  of  the 
master. 

The  next  step  was  the  Act  of  1740 ;  which  has  been  here*- 
tofore  quoted  in  substance. 

According  to  the  scheme  of  that,  our  existing,  law,  it  will 
be  seen  that  the  power  vested  in  a  justice  of  the  peace  from 
1722,  in  relation  to  horses  and  neat  cattle,  was  denied  to  that 
ojfficer.  and  the  right  of  seizure,  by  a  private  person,  was 
extenaed  not  only  to  them,  but  to  a  vast  range  of  other  arti- 
cles of  property,  to  wit : — to^ny  goods  or  commodities  that  a 
slave  had  acquired  by  selling,  trading,  dealing,  trafficking  or 
iMurtering,  except  in  cases  permitted,  as  well  as  to  boats,  per- 
riaugers, canoes,  horses,  mares,  neat  cattle,  sheep  and  hog& 
Now  if  it  be  insisted  that,  under  previous  legislation,  a  magi»- 
tmte  might  enter  a  man's  premises,  or  authorize  another  so 
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10  do,  to  eon Aseate,  this  power  was  confinady  even  when  su-  JS^^"^^ 
pervised  by  an  ofSicer  of  the  law,  to  horses  and  neat  cattle  j^^"^'  1^48.^ 
and  is  it  nol  incoogmoiis  to  contend,  that  while  this  restricted     "V^ 
power  was  withholden  from  snch  public  officer,  by  the  Act  ^'^^^J™**** 
of  1740,  the  same  power  (delicate  and  liable  to  great  abnse   Bnra^toiL 
when  most  guarded  by  discretion)  should  have  been,  by 
design,  vested,  with  a  vastly  enlarged  range  of  operation,  in 
"  any  person  ?"    It  is  manifest  that,  in  the  whole  system  of 
legislation  in  regaid  to  slaves,  the  law-maUng  power  of 
Provincial  times  proceeded  with  a  cautious  step:  for  the 
several  Acts  were  temporary ;  as  was  the  case  witn  that  of 
1740.    From  such  caution  the  inference  is,  that  earnest 
attention  was  paid  to  the  lessons  of  experience — to  practical 
developements — ^from  year  to  year ;  and  that,  if  magistrates 
within  their  limited  range,  ever  did  enter,  or  cause  to  be  en« 
tered,  the  plantations  of  slave-owners  in  quest  of  condemned 
ffoods,  it  hnA  been  found  to  be  an  injudicious  license,  even 
for  them,  and  hence  was  withdrawn  in  1740-— and  a  fortiori 
it  must  have  been  deemed  inexpedient -to  commit  to  the 
hands  of  any  private  person  an  inquisitorial  power,  pregnant 
with  vexation,  oppression  and  turbulence,  and  boasting  little 
affinity  to  some  of  the  most  cherished  and  stable  maxims  of 
the  English  common  law. 

It  is  eminently  proper,  when  we  are  seeking,  through  the 
mists  of  more  than  one  hundred  years,  the  true  interpretation 
of  a  legislative  Act,  to  resort  for  aid  to  such  objects  of 
pursuit,  as  are  declared  to  have  been  in  contemplation  by  the 
Le^Iaturo.  Was  it  necessary  that  a  man's  plantation,  or 
it  may  be  his  negro-houses  within  the  curtilage,  should  be 
op^i  toinvasicm,  night  or  day,  as  might  suit  the  convenience 
of  a  captor,  in  order  to  advance  the  great  ends  in  view? 
In  1722,  the  danger  was  declared  to  arise  from  the  facility  df 
intercourse  between  different  parts  of  the  country,  by  negroes 
upon  hcNTses  of  their  own,  whereby  insurrections  miffht  be 
hatched  and  matured.  While  it  might  be  well,  therefore,  to 
subject  to  capture  a  horse  ridden  by  a  negro  and  belonging  to 
him,  with  no  lawful  permit,  beyond  his  master's  premises, 
what  harm  could  come  to  the  public  peace  and  safety  if  the 
negro  and  horse  remained  on  the  master's  plantation  ?  The 
same  romark  will  apply  to  water  craft.  In  1740,  to  the  evil 
approhended  of  dangerous  conspiracies,  was  added  that  of 
receiving  stolen  goods,  under  guise  of  the  ownership  of  the 
several  descriptions  of  stock  mentioned ;  and  it  should  be 
remarked  that,  throughout  this  latter  legislation  upon  the 
subject,  the  idea  of  dealing  and  trafficking  goes  pari  passu 
with  every  other  purpose  disclosed.  Now  if  one's  goods  in 
specie, — if  stock  alive — were  traced  under  the  cloak  which 
was  supposed  to  be  found  to  cover  the  reception  of  stolen 
goods,  m  the  breeding  and  raising,  by  negroes,  of  the  ani- 
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CcLomn^  nials  mentioned,  a  search  wanant  was  sufficient  and  aoees* 

^^^'  ^^^^ sible  to  any  body,  to  detect  and  reclaim  what  was  lost  and 

*^  Ri«h^     'could  be  identified.    But  the  moment  these  animals  were 

^'^^'^^  slaughtered  or  otherwise  transported  beyond  the  plantation 

Brou^itoit  for  l^irter  or  sale,  then  the  danger  apprehended  would  become 

imminent ;  and  even  though  the  sheep,  hog  or  steer  should 

have  been  bred  and  raised  by  the  slave,  it  then  became  liable 

to  be  captured,  and  then,  in  the  true,  legitimate  and  benefit 

cial  sense,  any  "  person  or  persons  whatsoever,"  might  "geize 

and  take  awaj/from  any  slave"  such  article ;  for  the  statute 

had  declared  it  unlawtul  for  him  to  have  bred  or  raised  it, 

under  the  penalty  of  just  such  a  seizure  and  forfeiture. 

It  is  declared  to  be  unlawful  for  any  slave  to  barter  or 
traffic  for  goods  or  commodities  (except  under  very  restricted 
limits  as  to  slaves  residing  or  usually  employed  in  Charles- 
ton) and  these  goods  and  commodities  are  Uable  to  seizure 
precisely  as  the  live  stock  mentioned.  It  is  an  ai^ument  to 
ask  whether  it  ever  was  designed,  or  could  now  be  tolerated, 
that  a  man's  enclosure  should  be  invaded,  perpetually  it 
might  be,  by  private  persons  with  no  process  of  law,  to  hunt 
up  and  capture  every  mackerel,  pound  of  sugar,  yard  of 
tape,  or  bottle  of  molasses  that  might  be  unlawfully  acquired 
by  one  of  his  slaves  ?  Such  a  rule  of  law,  diligently  enforc- 
ed, could  have  but  a  short  and  turbulent  existence — or  if  it 
triumphed,  it  is  much  to  be  apprehended  it  would  triumph 
over  many  at  least  of  our  opinions  touching  the  value  of  me 
institution  of  slavery.  We  are  glad  to  find  no  cogent  and 
sound  rules  of  interpretation  that  drive  the  country  to  such 
a  result  or  hazard ;  none  that  might  serve  to  place  the  police 
of  the  slave-owner's  domain  under  that  species  of  vigilance 
that,  too  often,  might  be  quickened  less  by  a  reverence  for 
the  law,  than  by  a  covetous  craft  or  a  restless  malice. 

By 'Confining  this  right  to  the  sphere  which  has  been  pre- 
scribed, there  does  seem  to  be  a  more  prudent,  rational  and 
natural  execution  of  the  purpose,  which  is — "  to  seize  and 
take  away  from  any  slave,"  an  article  contraband,  bred, 
raised  or  acquired,  "for  the  particular  and  peculiar  benefit 
of  such  slave ;"  or,  (as  elsewhere  expressed  in  the  Act)  "  for 
the  peculiar  use,  benefit  and  profit  oi  such  slave."  It  is  not 
quite  {.pparent,  when  a  slave  raises  a  hog  by  his  master's 
leave,  and  kills  and  eats  it,  or  divides  it  among  the  inmates  of 
his  cabin,  with  his  master's  knowledge — or  when  he  builds 
a  canoe  and  fishes,  by  its  aid,  in  his  master's  mill-pond — that 
this,  in  propriety  of  language,  looking  either  to  the  force  of 
words  or  the  dictates  of  policy,  shall  be  said  to  be  for  the 
**  peculiar  use,  benefit  and  profi£^  of  the  slave.  For  if  he 
lived  the  better,  his  master's  benefit  might  also  be  found  in 
that,  seeing  that  the  honest  diligence  of  the  slave  had  not 
corrupted  his  morals  or  disturbed  the  public  peace,  and  the 
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dmft  on  the  owner's  supplies  might  be  so  much  the  less.  ^"^'^^ 
And  so  of  many  other  examples  that  might  be  mentioned.^     ^^  19^^ 

It  was  urged  by  counsel,  and  suggested  by  the  circuit  TTP^ 
Judge,  that  the  right  of  entry  was  incident  to  the  power  to  '^"^^l^*^ 
seize.    There  might  have  been  some  force  in  this  view,  if  it  Broughton. 
had  been  urged  in  defence  of  a  magistrate  or  constable,  at  a 
time  when  either  or  both  might  have  acted  under  the  per- 
emptory commands  of  the  Acts  of  1722  and  1735 ;  but  even 
in  that  case  it  might  have  been  well  answered,  that  such 
reasoning  begged  the  question ;  for  the  inquiry  is,  and  would 
.then  have  been,  was  it  ever  required  that  the  seizure  should 
be  made  on  the  owner's  premises  ?    The  argument  loses  all 
its  force  as  to  private  individuals  acting  under  the  law  of 
1740,  for  they  are  required  to  do  nothing.    The  power  is  one 
of  permission  merely. 

A  view  may  be  gained  as  to  this  right  to  enter  the  close 
from  another  branch  of  the  slave  law.  There  has  ever 
been,  and  is  nowy  a  lively  jealousy  as  to  the  possession  and 
use  of  £re-arms  and  other  aeadly  weapons  by  slaves — and  as 
to  suspicious  congregations  of  them  in  any  place.  It  will  be 
ibund  that  while,  in  more  ancient  times,  masters  were  re- 
quired, once  in  every  month,  to  search  the  habitations  of  riii^Actof 
their  own  slaves ;  in  later  times,  when  this  search  for  1690^7 Stat 
weapons  was  to  be  made,  or  these  assemblages  to  be  super-  ^* 
vised  and  dispersed,  the  law  invokes  its  own  af  ents,  and 
prescribes  its  own  accustomed  forms.  Now  when  we  per- 
ceive that  in  the  same  code,  and  in  more  hazsirdous  times, 
the  private  arm  is  fettered,  in  this  great,  universal  and  truly 
public  concern,  shall  we,  at  this  day,  incline  to  unbind,  to 
invigorate  and  encourage  it  in  the  violation  of  private  domain, 
when  the  object  is  merely  to  capture,  for  the  fortuitous  gain 
of  one  who  never  labored  for  them,  domestic  animals,  goods 
and  commodities? 

It  may  be  seen  that,  in  1712,  (when  the  code  was  far  more 
stringent  than  at  later  times)  the  right  to  capture  any  fire 
arms  by  any  person,  found  in  possession  of  a  negro,  was  to 
be  exercised  only  when  such  slave  was  apprehended  with 
the  weapon,  without  a  ticket  and  out  of  the  limite  of  his 
master's  plantation.  (See  upon  the  same  subject,  sections  3 
and  5  of  Act  o{  1722,  7  Stat.  272— and  sec.  4  of  Act  of 
1735,  7  Stat  386-7.) 

We  may  be  permitted  to  look  at  this  question  from  a  more 
elevated  position.  In  the  preamble  to  three  several  Acts 
preceding  that  of  1740,  we  may  find  the  temper  of  the 
times,  arising,  no  doubt,  from  the  greater  rudeness  of  the 
institution  of  slavery,  attributable,  it  may  be,  as  well  to  the 
comparative  inexperience  of  owners  as  to  the  fierce  nature  of 
newly  imported  Africans.  Accordingly  we  Have  it  on  the 
front  of  the  Acte  passed  from  1714  to  1735,  both  inclusive, 
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CoLuvini.  that  slaves  were  of  a  nature  too  barbarous,  wild  and  savaee 
^^^y*  ^^^^  to  be  fit  for  the  mild  sway  of  the  common  law — ^yet  we  do 
^  ryZ  '  not  find,  within  that  period,  full,  as  it  manifestly  was,  of 
Richwdson  sQij^i^mje  concerning  the  tendency  of  slaves  to  insurrection* 
Biou^ton.  ary  ideas  and  plots,  any  instance,  wherein  the  sanctity  of  the 
private  domain'  was  opened  to  the  intrusion  of  unofficial  per- 
sons. Magistrates,  constables  or  patrols,  with  a  suitable 
posse,  where  that  was  needed,  were  alone  to  pry  into  the 
proceedings  or  purposes  of  suspicious  clubs  ot  confederacies 
of  slaves,  and  were  alone  to  make  search  for  deadly  weap* 
ons.  When  we  reach  1740,  we  enter  a  milder  light  and 
more  tranquil  atmosphere,  and  are  met  at  the  threshold  with 
the  evidence  that  time  had  worked  its  amelioration — and  it  is 
most  agreeable  to  know,  that,  in  the  long  period  of  interven- 
ing time,  the  persuasions  of  domestic  sympathies,  the  steady 
light  of  moral  example,  the  more  enlightened  dictates  of  self- 
interest,  the  tremendous  power  of  the  Christian  religion,  have 
worked,  with  eminent  success,  their  transforming  influences 
upon  both  races.  We  read  in  the  language  of  1740,  as  fol- 
lows :  <<  Whereas,  in  his  Majesty's  plantations  in  America, 
slavery  has  been  introduced  and  allowed,  and  the  people 
commonly  called  negroes,  Indians,  mulattoes,  and  mestizoes, 
have  been  deemed  absolute  slaves,  and  the  subjects  of  pro- 
perty in  the  hands  of  particular  persotis,  the  extent  of  whose 
power,  o^r  such  slaves,  ought  to  be  settled  and  limited  by 
positive  laws,  so  that  the  slave  may  be  kept  in  due  subjection 
and  obedience,  and  the  owners  and  other  persons,  having  the 
care  and  government  of  slaves,  may  be  restrained  from  ex- 
ercising too  great  rigor  and  cruelty  over  them,  and  that  the 
Kublic  peace  and  order  of  this  province  may  be  preserved." 
Tow  the  suggestion  presents  itself— admitting  the  point  jhto- 
sented  by  the  defendant  in  this  case  to  be  dubious — it  seems 
neither  judicial,  philosophical,  nor  humane,  to  roll  back  the 
tide  of  advancing  liberality — to  supplant,  by  the  darkness  of 
an  earlier  day,  the  light  of  our  own — to  introduce  into  the 
plantation  or  homestead  of  every  slave-^wner  a  seeker  after 
waifs,  as  it  were,  with  an  appetite  for  fortuitous  gain  whetted 
into  keenness,  with  a  range  of  police  discipline  fearfuUj^  en- 
lareed,  which,  in  its  smallest  p»roportions,  had  been  deliber- 
ately withdrawn  from  a  magistrate  and  constable  ;  and  all 
this,  in  the  face  of  reasonable  confidence  in  the  plantaticm 
police  of  the  owner  himself,  justified  by  the  immense  im- 
provement, in  that  particular,  of  modem  times.  We  de^n  it 
neither  safe,  well  or  necessary  to  travel  towards  such  a  re- 
sult by  the  construction  of  any  ancient  legislative  provision, 
unless  its  words,  with  context  conformable,  be  of  the  clearest 
import  and  the  most  cogent  force. 

3  McC.  179      ^®  ^^^.  '^^^^^^"g  ^  the  case  of  Clarke  ads.  BlcJIce^  that 
'  touches  this  question.    A  patrol  there  made  the  seizure,  and 
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they,  of  couraey  might  lawfully  enter  as  patrol — ^though,  on    Columbu, 
cifcuit,  they  were  held  to  be  trespassers — ^most  probably,  ***y»  ^^^ 

however,  fiwr  taking  chattels  that  proved  to  be  exetnpt  from^     ^ ' 

seizare.    Upon  that  ground  the  case  turned  in  the  Court  of      ~^ 
Ajqpeals,  and  our  present  leading  question  was  not  considered.      jflnelL 

2.  Was  the  magistrate's  verbal  instruction  or  advice  im- 
pvoperly  excluded  ?  It  is  enough  to  remark,  that  inasmuch 
as  he  had  nothing  to  do  with  the  capture,  the  instructions  or 
advice  of  any  body  else  might  as  well  have  been  adduced. 
In  addition,  it  is  not  easy  to  conceive  how  his  advice  could 
have  aided  the  party  engaged,  any  more  than  the  doctrine  oif 
the  Circuit  Judge,  which  held  that  they  had  a  right  to  enter. 
Nor  is  it  quite  clear  that  any  thing  he  may  have  said  to  Can- 
tey,  who  was  not  sued,  was  available  to  Broughton  who  was. 

3.  As  to  excessive  damages : — The  main  foundation  of 
BroQghton's  defence  has  been  ruled  in  this  behalf,  erroneous- 
ly, in  his  favor,  according  to  our  opinion,  as  already  has  ap- 
peared— and  he  can  scarcely  expect  to  fare  better,  if  that 
proof  be  withdrawn  ;  as  in  a  new  trial  he  would  find  it  to 
be.  Nor  are  we  disposed  to  interfere,  in  such  a  case  as  this, 
with  the  appxopriate  and  peculiar  function  of  the  jury. 

The  nootion,  therefore,  is  refused. 

Richardson,  J.  O'Neall,  J.  !^vans,  J.  and  F&ost,  J. 
eoncurred. 

Motion  refused. 


L.  P.  Hext  V.  M.  P.  Jarrell. 

A  deed  wludi  "granted,"  Ac.  to  the  tenant  and  her  children,  so  long  as  they  or 
either  of  them  should  sunrWe,  "  the  plantation"  on  which  she  then  residedi 
**  together  with  the  house,  outhouses,  an^  appurtenances  thereunto  belonging," 
'Vwith  sa  much  land  adjoining  the  improved  plantation,**  &c.  as  they  or 
cither  of  them  might  "  have  occasion  to  occupy  for  cultivation,"  "  and  as 
mneh  timber  for  plantation  purposes  as  might  be  necessary,"  was  kdd  not  to 
eonwey  a  tife  estate  in  the  whole  tract  (wood  and  cultivated)  of  which  the 
'*  improved  plantatwo"  formed  a  part. 

Tba  UKmfUmtaHim  has  no  precise,  fixed  and  definite  single  meaning;  it  may 
mean  the  whole  body  of  land  (wood  and  cultivated)  which  a  man  uses  togeth- 
er Ibr  agricultural  purposes,  or  it  may  mean  only  that  part  which  is  cultivated. 
The  aease  ia  which  it  is  used,  depends  very  much  on  the  context,  or  the  sub- 
ject matter  to  which  it  ia  applied. 

Before  Frost,  J.  at  Barnwell^  Spring  Temt^  1848. 

This  was  an  action  of  trespass;    The  pleas  were  the  gen- 
eral 4s8ue  and  liberum  tenementum. 

The  plidntiff  proved  a  trespass.     Both  parties  claimed 
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Columbia,  under  Robert  Mucklerath,  who,  it  was  proved,  prior  to  1797, ' 
^May,  1818.^  under  a  survey  and  plat  made  for  him  in  1785,  was  in  pos- 
^  'session  of  a  tract  of  two  thousand  acres,  situate  on  both  sides 
y^  of  the  lower  Three  Runs,  which  divided  the  tract  nearly  into 
Jairell.  equal  parts.  The  alleged  trespass  was  on  the  part  lying  on 
the  eastern  side  of  the  stream,  and  consisted  in  the  defend- 
ant going  into  a  field  claimed  by  the  plaintiflF,  which  his  ne- 
groes were  clearing,  and  ordering  the  plaintiff's  negroes  to 
stop  their  work  and  leave  the  land.  Robert  Mucklerath  died 
in  possession  of  the  land,  leaving  his  widow  and  five  or  six 
children  surviving  him.  The  widow  married  Daniel  Miller, 
and  had  two  more  children,  who  are  living,  one  of  whom  is 
the  wife  of  the  defendant.  The  widow  of  Mucklerath  con- 
tinued in  possession  until  she  died,  with  her  children,  who 
afterwards  remained  on  the  land  many  years,  and  successive- 
ly moved  o£f,  leaving  the  defendant  and  his  wife  in  the  sole 
possession.  The  plaintiff  produced  in  evidence  a  convey- 
ance from  Angus  Patterson  to  himself,  for  288  acres,  part  of 
the  tract  east  of  the  stream,  dated  the  20th  September,  1843 ; 
and  a  conveyance  from  the  sheriff  to  Angus  Patterson,  of  the 
entire  tract  of  two  thousand  acres,  under  a  judgment  and 
execution  against  Juan,  executor  oi  Isaac  Bourdeaux,  dated 
the  8th  April,  1828.  It  was  proved  that  the  wife  of  Juan 
and  Isaac  Bourdeaux  were  the  only  heirs  of  Daniel  Bour- 
deaux. The  plaintiffs  also  produced  in  evidence  a  deed 
from  Daniel  Bourdeaux  to  Daniel  Miller  and  Jane  his  wife, 
by  which  Daniel  Bourdeaux  grants,  bargains,  covenants,  &c. 
with  Miller  and  his  wife,  that  Jane  Miller  and  her  children, 
as  well  those  of  Robert  Muckleratfii  as  of  Daniel  Miller,  shall 
have  the  "  use,  possession,  occupation  and  enjoyment  of  the 

1)lantation  on  which  she  now  resides,  on  the  east  side  of  the 
ower  Three  Runs,  together  with  the  houses,  out-hopses,  and 
appurtenances  thereunto  belonging,"  "with  as  much  land 
adK>ining  the  present*  improved  plantation  and  buildings, 
fields  and  settlement,  as  she  or  they  may  hereafter  wish  to 
clear  and  cultivate,  in  addition  to  the  present  clearing,  for 
her  and  their  own  planting,  collectively  and  individually," 
"so  long  as  such  children,  or  either  of  them,  shall  survive, 
and  collectively  or  individually  shall  choose  to  remain  in  the 
occupancy,  enjo3nnent  and  possession  of  the  premises  afore- 
said, after  the  death  of  the  said  Jane." 

The  right  of  the  plaintiff  to  recover,  turned  on  the  con- 
struction of  this  deed  ;  and  it  was  held  that  it  operated  as  a 
lease  of  the  plantation  or  tract  of  land,  on  the  east  side  of 
the  stream,  during  the  joint  Kves  of  Jane  Miller  and  of  her 
children,  and  of  the  survivor  of  them ;  and  that  the  defend- 
ant's wife,  in  commdn  with  the  other  surviving  children  of 
Jane  Miller,  had  an  estate  for  life  in  the  said  tract  of  land, 
without  impeachment  of  waste. 
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The  plaintiff  submitted  to  a  non-suit,  and  moved  the  Ap-  S^^^ 
peal  Court  for  leave  to  set  it  aside,  on  the  ground  that  his  ^^**y'  ^^ 
Honor's  construction  of  the  old  deed  from  Bourdeauz  was       ^T'^ 
erroneous.  y. 

BMinger^  for  the  motion.  Jwwll 

Bauskett,  contra. 

^^J^SSS.*1        COPY  DEED. 

To  all  to  whom  t/iese  presents  shall  come,  greeting : 

Whereas,  by  a  deed  of  covenant,  entered  into  between  Dan- 
iel Bourdeaux,  of  the  State  and  District  aforesaid,  of  the  one 
part,  and  Jane  Mucklerath,  the  widow  of  Robert  Mucklerath, 
deceased,  and  administratrix  of  the  estate  of  the  said  Robert 
Mucklerath,  of  the  other  part,  bearing  date  the  19th  May,  in 
the  year  of  our  Lord  1797,  against  whom,  as  administratrix 
aforesaid,  the  said  Daniel  Bourdeaux  had  obtained  a  judg- 
ment at  a  Court  of  Common  Pleas  holden  at  Orangeburgh, 
for  April  Term,  in  the  year  of  our  Lord  1796,  which  judg- 
ment was  entered  up,  and  execution  thereon  issued  the  13th 
April,  during  the  same  term,  and  before  the  division  of  the 
district  of  Orangeburg  took  place.  That  the  said  judgment 
hath,  since  such  division,  been  revived  at  Barnwell,  and  exe- 
cution thereon  issued  the  30th  March,  1801,  for  two  thousand  ■ 
one  hundred  and  forty-two  pounds,  six  shillings,  sterling 
money,  equal  to  nine  thousand  one  hundred  and  eighty-one 
dollars  and  two  sevenths. 

And  whereas,  in  and  by  the  said  deed  of  covenant,  among 
other  things,  it  is  therein  stipulated,  that  notwithstanding  the 
said  judgment  and  execution,  and  the  sale  to  be  made  in  vir- 
tue of  the  same,  of  the  property  of  the  said  estate.  That 
nevertheless,  the  said  Jane  Mucklerath  shall  not  be  divested 
of,  "  but  shall  continue  to  enjoy,  during  her  natural  life,  quiet 
and  peaceable  possession  of  the  plantation  on  which  she  now 
resiaesj  on  the  east  side  of  said  stream,"  (the  Lower  Three 
Runs,)  "  together  with  the  house,  out-houses,  and  appurte- 
nances thereunto  belonging,  as  also  the  use  of  as  much  land 
on  the  east  side  of  said  stream,  during  her  natural  life,  as 
she  may  for  her  own  individual  purposes  have  occasion  to 
cultivate," 

Now  know  ye :  That  I,  the  said  Daniel  Bourdeaux,  for 
divers  good  causes  and  considerations  me  therein  moving, 
and  also  for  the  consideration  sum  of  one  dollar,  current  law- 
ful money  of  the  United  States  of  America,  to  me  in  hand 
well  and  truly  paid  by  Daniel  Miller  and  Jane  his  wife,  for- 
merly Jane  Mucklerath,  at  and  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  I  do  hereby  acknow- 
ledge, have  granted  and  bargained,  and  by  these  presents  do 
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OouMBi^  grant,  bargain,  covenant,  engage  and  agree,  to  and  witfi  the 
J'^*  ^°*^^  said  Daniel  Miller  and  Jane  his  wife,  formerly  Jane  Muckle- 
^  ^  '  rath^  in  manner  following :-  That  is  to  say,  that  the  use,  pos- 
session, occupation  and  enjoyment  of  the  premises  aforesaid, 
as  are  referrcKl  to  in  said  deed  of  covenant  of  19th  May,  1797, 
shaU  not  be  limited  to  the  life  time  only  of  the  said  Jane,  as 
the  said  deed  sets  forth,  but  that  such  use,  possession,  occu- 
pancy and  enioyment  thereof,  shall  be  extended  beyond  the 
natur&l  life  of  the  said  Jane,  to  the  life  times  of  the  children 
of  the  said  Jane  by  her  former  husband,  Robert  Mucklerath, 
deceased,  namely :  Margaret  Thomson,  widow,  Elizabeth, 
John,  Polly  and  Charlotte  Mucklerath,  as  also  to  the  children 
of  the  said  Jane  by  her  present  husband,  Daniel  Miller, 
namely :  Cornelia  and  Maria  Miller,  so  long  as  such  chil- 
dren, or  either  of  them,  shall  survive,  and  collectively  or 
individually  shall  choose  to  remain  in  the  occupancy,  enjoy- 
ment and  possession  of  the  premises  aforesaid,  after  the  de- 
cease of  the  said  Jane,  with  as  much  land  aqjoininff  to  the 
present  improved  plantation  and  buildiogs,  fields  and  settle- 
ment, as  he,  she  or  they,  at  any  time  hereafter,  may  wish  to 
clear  and  cultivate  in  addition  to  the  present  clearinff,  for  his, 
her  or  their  own  planting  and  cultivating,  either  collectively 
or  individually.  But  it  is  not  understood,  nor  is  it  the  intent 
and  meaning  of  these  presents,  that  the  extension  granted  by 
this  agreement  beyond  the  natural  life  of  the  said  Jane,  shall 
go  further  than  what  relates  to  the  plantation,  houses,  out-hou- 
ses, and  other  improvements  on  the  said  plantation  on  die  east 
side  of  the  stream  of  the  Lower  Three  Runs,  with  as  much 
land  adjoining  to  the  present  settlement,  as  the  children  of  the 
said  Jane  by  her  former  husband,  Robert  Mucklerath,  de- 
ceased, as  also  by  her  present  husband,  Daniel  Miller,  during 
their  and  each  of  their  respective  life  times,  may  have  occa- 
sion to  occupy  for  cultivation,  with  as  much  timber  for  plan- 
tation purposes  as  may  be  necessary.  And  to  enjoy  the 
privileges  of  grinding  at  the  Grist  Mill  on  the  said  Lower 
Three  Runs,  free  of  toll,  at  all  times  when  the  said  Mill  shall 
be  in  a  state  of  repair  capable  of  grinding.  For  full  and 
ample  performance  of  the  foregoing  covenants,  stipulations 
and  agreements  entered  into  by  the  said  Daniel  Bourdeaux, 
with  tne  said  Daniel  Miller,  and  Jane  his  wife,  in  addition 
and  supplementary  to  those  before,  by  him,  entered  into  with 
the  said  Jane,  while  widow  of  Robert  Mudclerath,  deceased, 
on  the  19th  day  of  May,  1797,  already  mentioned  and  refer- 
red to,  I,  the  said  Daniel  Bourdeaux,  do  hereby  bind  myself, 
my  heirs,  executors  and  administrators,  unto  the  said  Daniel 
Miller,  and  Jane  his  wife,  his  and  her  heirs,  executors  and 
administrators,  in  the  penal  sum  of  three  thousand  dollarSi 
current  lawful  money  of  the  United  States  of  America. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
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setd,  Uiis  lOdi  of  Janaary,  in  the  year  of  our  Lord  one  thou-  CoLmBii, 

sand  eight  hundred  and  five,  and  in  the  twenty-ninth  of  the  M^y>  ^^^-^ 
sorereignty  and  independence  of  the  United  States  of  Amer-  „^  ' 
ica-    (Signed)  ^ 

DANIEL  BOURDEAUX,        [l.8.]  jandL 

Signed,  sealed,  and  delivered  )  Margaret  Shields, 
in  the  presence  of  )  Peter  Provost. 

Proved  before  Gideon  Hagood,  J.  P.  by  Peter  Provost,  13th 
September,  1805,  and  recoided  in  book  12,  Register's  Office, 
Barnwell  district,  page  264,  October  28, 1805. 

O'Neall,  J.  delivered  the  opinion  of  the  Court 

In  this  case,  it  has  been  supposed  that  the'  defendant,  in 
the  right  of  his  wife,  lias  an  estate,  for  her  life,  in  the  whole 
tract  of  land  lying  east  of  the  Three  Runs.  This  depends 
upon  the  construction  of  the  covenants  bv  which  Mr.  Bour- 
deaux  gave  to  Mrs.  Mucklerath  (afterwards  Mrs.  Miller)  and 
her  children,  the  use  and  possession  of  the  plantation,  on  the 
east  side.  The  term  plantation  has  no  precise,  fixed,  and 
definite  single  meaning— it  may  mean  the  whole  body  of 
land,  fwood  and  cultivated,)  which  a  man  uses  together  for 
agricultural  purposes  ;  or  it  may  mean  only  that  part  which 
is  cultivated.  The  sense  in  which  it  is  used,  depends  very 
much  oa  the  ccmtext,  or  the  subject  matter  to  which  it  is 
applied.  ^ 

In  the  reeital  of  the  covenant  before  us,  a  previous  cove- 
nant is  recited,  whereby  it  was  agreed  that  '^  Jane  Muckle- 
rath shall  not  be  divested  of,  but  shall  continue  to  enjoy,  dur- 
ing her  natural  life,  quiet  and  peaceable  possession  of  the 
plantation  on  which  she  now  resides,  ea^t  of  the  said  stream^ 
(the  Lower  Three  Runs,)  '<  together  with  the  house,  out- 
houses, and  appurtenances  thereunto  belonging,  as  also  the 
use  of  as  much  land,  on  the  east  side  of  the  said  streant, 
during  her  natural  life,  as  she  may,  for  her  own  individual 
purposes,  have  occasion  to  cultivate,"  These  latter  words 
shew  the  sense  in  which  the  term  plantation  was  used.  It 
was  not  used  in  its  broadest  sense,  but  in  the  narrower  one, 
by  which  it  meant  the  cultivated  land. 

The  covenant  before  us  was  intended,  as  it  expresses,  to 
extend  (he  interest  given  to  Jane,  to  her  children  by  her  for- 
mer husband,  Mucklerath,  and  also  by  her  then  husband. 
Miller,  during  their  lives.  It  says  that  the  ^^  use,  possession, 
occupation  and  enjot/ment,"  shall  not  be  limited  to  her  life,  but 
diat  such  use,  possession,  occupation  and  enjoyment  shall  be 
extended  to  the  lives  of  her  children,  or  as  long  as  they 
choose,  collectively  or  individually,  to  retain  the  possession. 
Do  these  words  impart  a  life  estate,  in  the  whole  of  the  land 
east  of  the  Three  Runs?  Surely  not;  they  give  a  very 
qualified  interest  of  occupancy.    But  the  instrument  does  not 


/^ 
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CoLUMBii.   Stop  there.    It  says  the  possession  is  to  continue  '^  so  long  as 
^_'y_j ^^'^^  children,  or  either  of  them,  shall  survive,  and  collective- 
^.     ^ly  or  individually,  shall  choose  to  remain  in  the  occupancy, 
"^      enjoyment  and  possession  of  the  premises  aforesaid,  auer  the 
JandL     decease  of  the  said  Jane,  ttnth  as  much  land  adjovning  to  the 
present  improved  plantation  andhuildhigSy  fields  and  settle- 
ment^ as  he,  she  or  they,  ai  any  time  hereafter,  may  wish  to 
dear  and  cultivate,  in  addition  to  the  present  clearing,for  his^ 
her  or  their  own  planting  and  cultivating,  either  coUectivdy 
or  individually.^^    How,  after  reading  these  words,  any  one 
can  doubt  that  the  use,  possession,  occupation  and  enjoyment 
of  the  plantation,  covenanted  to  be  allowed  to  Jane  and  her 
children,  can  be  other  than  the  cleared,  cultivated  and  im- 
proved plantation  or  settlement,  it  is 'bard  for  me  to  under- 
stand.    The  words  giving  it   that  confined  meaning,  are 
used ;  and  then  the  covenantor  tells  the  covenantees,  in  ad- 
dition to  this  narrow  use,  I  allow  you  to  clear  and  cultivate, 
adjoining  the  improved  settlement,  as  much  land  as  you,  for 
your  own  planting  and  cultivating,  may  need. 

The  instrument  does  not,  however,  stop  at  this  plain  ex« 
pression  of  intention.  It  is  stated  by  it,  "  but  it  is  not  under- 
stood, nor  is  it  the  intent  and  meaning  of  these  presents,  that 
the  extension,  granted  by  this  agreement,  beyond  the  natural 
life  of  the  said  Jane,  shall  go  further  than  what  relates  to  the 
j^lantation,  houses,  out-houses  and  other  improvements,  on  the 
said  plantcUion,  on  the  east  side  of  the  stream  of  the  Lower 
Three  Runs,  with  as  much  land  adjoining  to  the  present  set- 
tlement, as  the  children  of  the  said  Jane,  by  her  lormer  hus- 
band, Robert  Mucklerath,  deceased,  as  also  by  her  present 
huslMind,  Daniel  Miller,  during  their  and  each  of  their  re- 
spective life  times,  may  have  occasion  to  occupy  for  cultiva- 
turn,  with  as  much  timber  for  plantation  purposes  as  may  be 
necessary,^'  These  words  clearly  shew  that  the  life  use,  cov- 
enanted to  be  granted,  was  of  the  cleared  land  and  buildings. 
Incidental  thereto,  the  covenantor  agrees  they  may  clear  ad- 
joining as  much  as  they  may  have  occasion  to  occupy  for 
cultivation,  and  with  it,  that  they  should  have  as  much  tim- 
ber as  was  necessary  for  plantation  purposes.  These  latter 
words,  about  the  timber,  plainly  negative  the  notion,  that  a 
life  estate  was  intended  to  be  granted  of  the  whole  land,  east 
of  the  Runs.  If  that  had  been  so,  no  such  covenant  was 
necessary.  For  the  law  gave  to  the  tenant,  fire  bote  and 
fence  bote. 

Having  gone  through  the  covenant,  and  ascertained  its 
meaning,  how  stands  this  case  ?  The  old  settlement  has 
been  abandoned,  the  defendant  is  now  in  possession  nearly 
half  a  mile  from  it.  He  purchased  from  Mr.  Patterson  the 
reversionary  interest  in  about  300  acres,  including  the  old 
and  the  present  settlement.    He  himself  laid  out  the  line, 
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separating  hhn  from  the  balance  of  the  land*    For  Mr.  Pat*  OakAmni, 
terson  told  him  to  lay  off  as  much  as  he  wanted.    Beyond  ^^^  ^^^ 
this  line,  the  plaintiff  is  in  possession,  under  a  purchase  fiom^     ^       ' 
Mr.  PatterscMi.    When  his  clearing  approached  the  defend-         ^ 
ant's  line,  he  (the  defendant)  stopped  it,  and  thits  is  the  tres-      lairdl. 
pass  complained  of.    Stating  the  case,  in  this  way,  it  is  plain 
the  defendant  has  no  defence.    He  has  the  old  and  the  new 
setdement,  with  much  adjoining  land.    He  has  not  enters 
upon  the  land  to  clear  it    He  has  undertaken  to  say  to  the 
owner,  the  plaintiff,  who,  for  the  purposes  of  this  case,  ii 
Bourdeaux,  the  covenantor,  under  whom  the  defendant  claim«r, 
you  shall  not  clear  your  own  land.    To  allow  this,  would 
make  the  tenant  greater,  in  law  and  estate,  than  his  landlord  I 
Such  an  absurdity  cannot  exists     The  most  the  defendant 
could  ask,  would  be,  as  was  d(me  on  the  first  trial,  to  leav^ 
it  to  the  Jury  to  «ay,  whether  the  land,  which  the  plaintiff 
w«s  about  to  clear,  was  necessaiy  for  the  cultivation  of  the 
defendant's  wife,  or  whether  the  timber  was  necessary  for 
her  plantation  purposes.    This,  however,  is  entirely  for  the 
defendant's  advantage.    If  he  does  not  choose  to  avail  him- 
self of  it,  his  trespass  is  unjustified,  without  excuse,  and 
without  mitigation. 
The  motion  to  set  aside  the  non-suit,  is  granted. 

Richardson,  J.  and  Evans,  J.  conctirred. 

F&osT,  J.  dissenting. 

By  Ae  deed,  Daniel  Bourdeaux  does  '^  grant,  bargain,  cov- 
enant, and  agreed'  with  Daniel  Miller  and  Jane,  his  wife,  that 
**  the  use,  possession,  occupation,  and  enjoyment  of  the  pre- 
fnises  c^esaid,  as  are  referred  to  in  the  deed  of  covenant 
of  the  19th  May,  1797,  shall  be  extended  beyond  the  natural 
life  of  the  said  Jane,  to  the  life  times"  of  her  seven  children, 
named  in  the  deed — ^  so  long  as  such  children,  or  either 
of  them,  shall  survive,  and  collectively  or  individually,  shall 
choose  to  remain  in  the  occupancy,  enjoyment,  and  posses- 
sion of  the  premises  aforesaid,  after  the  decease  of  the  said 
Jane." 

It  is  admitted,  by  the  judgment  of  the  Court,  that  this 
covenant  creates  a  lease ;  and  it  is  not  disputed  that  the  term 
granted  is  during  the  life  of  Jane  Miller,  and  the  joint  lives 
of  her  seven  children,  and  the  life  of  the  survivor  of  them. 

The  dissent  relates  to  the  quantity  of  land  leased.  By  the 
Circuit  Judge  it  was  held  that  the  lease  was  of  the  whole 
tract  of  land,  on  the  east  side  of  the  stream ;  with  the  right 
to  clear  as  much  land,  adjoining  the  settlement,  as  the  les- 
sees might  have  occasion  to  cultivate.  By  the  Court,  it  is 
held  that  a  lease  for  life  is  granted  of  the  ^^  settlement,"  or 
cleared  porticAi  of  the  land  only ;  with  the  right  to  clear  as 
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CoujMBu,   much  land,  adjoining  the  settlement,  as  the  lessees  might 
^^^y*  !_!,  l^ave  occasion  to  cultivate. 

"2"  ^  The  "  premises  aforesaid,"  which,  by  the  covenant  of  May, 
^  1797,  were  leased  to  Jane  Miller,  during  her  life,  are  describ- 
JarreU.  ed,  in  the  recital  of  the  deed,  as  "  the  plantation,  on  which 
she  (Jane  Miller)  now  resides,  on  the  east  side  of  the  said 
stream,  (the  Lower  Three  Runs,)  together  with  the  houses, 
out-houses  and  appurtenances,  thereunto  belonging  •  as  also 
the  use  of  as  much  land,  on  the  east  side  of  the  said  stream, 
during  her  natural  life,  as  she  may,  for  her  individual  purpo- 
ses, have  occasion  to  cultivate." 

All  after  the  words  "  together  with,"  is  clearly  an  enlarge- 
ment, and  not  a  restriction,  of  the  grant  of  the  "  plantation.^ 
If  the  description  ended  at  the  words  "  as  also,"  can  there  be 
any  doubt  the  whole  tract  of  land,  on  the  east  side  of  the 
stream,  would  be  comprehended  ?  These  terms  of  descrip- 
tion daily  occur  in  conveyances,  and  are,  universally,  with- 
out doubt  or  question,  construed  to  include,  not  merely  the 
settlement  and  clearing,  but  the  whole  tract.  "  Plantation" 
is  co-extensive  with  tract  of  land ;  the  only  difference  being 
that  the  former  is  a  settled  tract.  If  one  should  covenant  to 
convey  "  the  plantation,  on  which  J.  M.  resides,"  all  men 
would  agree  that  the  tract  of  land,  and  not  the  settlement, 
was  intended. 

The  "premises  aforesaid,"  which  were  granted  to  Jane 
Miller,  during  her  life,  by  the  deed  of  May,  1797,  were,  by 
the  deed  of  10th  January,  1805,  under  which  the  defendant 
claims,  granted  to  the  children  of  Jane  Miller,  during  their 
joint  lives,  and  the  life  of  the  survivor  of  them.  The  only 
difference  is,  that  the  "  use  of  as  much  land,  on  the  east  side 
of  the  stream,"  as  she  might  have  occasion  to  cultivate,  was 
granted  to  Jane  Miller ;  while  to  her  children  is  granted  "  the 
use  of  as  much  land,  adjoining  the  present  improved  planta- 
tion, as  they  may  wish  to  clear  and  cultivate,  in  addition  to 
the  present  clearing."  But  this  difference,  in  the  grant,  does 
not  vary  the  construction  of  the  deed. 

After  the  grant  to  the  children  of  Jane  Miller,  of  "  the  use, 
possession,  occupation,  and  enjoyment  of  the  premises  afore- 
said,^^  that  is  of  "  the  plantation,  on  which  she  (Jane  Miller) 
resides,  on  the  east  side  of  the  said  stream,  together  with  the 
house,  out-houses  and  appurtenances  thereunto  belonging,^ 
what  is  the  effect  of  the  addition,  "  with  as  much  land,  ad- 
joining the  present  improved  plantation,  as  he,  she  or  they, 
(the  children,)  at  any  time  hereafter,  may  wish  to  clear  and 
cultivate,  in  addition  to  the  present  clearing?"  The  lease  of 
the  "plantation"  only,  would  have  restricted  the  lessees' 
cultivation  to  the  fields  open  at  the  date  of  the  deed.  It 
would  be  waste  if  they  cleared  any  more.  This  clause  was, 
then,  obviously  added  to  make  the  lease  of  the  plantation 
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more  beneficial,  by  exempting  it  fit>m  impeachment  of  waste.  CoLmBn, 
It  does  not  allow  more  land  for  cultivation  than  may  have^  ^»  ^®*®- 
been  supposed  necessary  ior  Jane  Miller  and  her  seven  chil- 
dren, together  with  their  issue.  And  in  this  connexion  it 
should  be  noticol  that  the  deed  must  be  construed  with  re- 
ference to  the  time  of  its  execution ;  and  not  the  time  when 
it  may  be  the  subject  of  an  action. 

This  construction  is  most  consistent  with  the  terms  of  the 
deed,  and  by  it  alone  can  the  grantees  claim  any  interest  or 
estate  in  the  tract,  beyond  the  limits  of  the  settlement,  con- 
sistently with  the  law  of  real  estate,  which  has  heretofore 
prevailed. 

The  plaintiff  having  purchased  the  reversionary  interest  of 
Daniel  Bourdeaux,  entered  on  the  tract,  east  of  the  stream, 
and  is  clearing  and  cultivating  the  land.  The  defendant  is 
in  possession  of  a  part  of  the  tract,  in  right  of  his  wife,  one 
of  the  children  of  Jane  Miller.  The  action  is  for  a  trespass 
to  the  possession  of  the  plaintiff.  Other  children  of  Jane  Mil- 
ler are  liviDg.  But  the  deed  is  to  be  construed  as  if  they 
were  aJi  alive.  On  a  former  trial  of  the  case,  the  jury  were  i  strob. 
instructed,,  that  the  right  of  the  plaintiff  to  recover,  depended 
on  the  question  whether  the  part  of  the  tract,  of  which  de- 
fendant had  possession,  was  reasonably  sufficient  for  his  cul- 
tivation. That  must  be  the  practical  application  and  effect 
of  the  construction  adopted  by  the  Court. 

Let  that  construction  be  tested  by  the  rules  of  law.  The 
deed  is  construed  to  grant,  to  the  children  of  Jane  Miller,  an 
estate,  for  life,  in  the  settlement ;  with  a  covenant  of  Bour- 
deaux, that  they  shall  have  the  use  of  as  much  additional 
land  as  they  may  wish,  or  may  be  necessary  for  them  to 
clear  and  cultivate.  This  is  not  held  to  be  a  mere  covenant 
to  make  a  lease  or  a  grant  of  such  additional  land  ;  for  such 
a  covenant  would  transfer  no  interest  or  estate  in  the  land. 
It  would  be  a  personal  covenant,  like  a  bond  to  make  titles, 
and  would  give  only  a  claim  for  damages  in  case  of  a  breach. 
The  use  of  the  additional  land  is  covenanted  for,  in  the  same 
words  which  grant  the  use  of  the  settlement.  The  grantees 
must  take  the  same  legal  estate  in  both.  This  is  admitted 
by  the  judgment  of  the  Court. 

It  has  been  received  as  a  settled  maxim,  that  a  freehold 
estate  cannot  be  created  to  commence  infuturo.  There  may 
be  several  interests  in  possession,  and  in  reversion  or  remain- 
der, in  the  same  land ;  but  it  is  self-evident  that  the  same 
land  cannot  be  the  subject  of  two  or  more  independent,  ad- 
verse titles  or  estates,  existing  together ;  nor  can  there  be 
more  than  one  legal  right  to  the  possession  of  land.  But, 
under  the  construction  of  the  Court,  an  estate  for  life  must, 
from  time  to  time,  be  created,  as  the  increasing  necessities  of 
the  children  of  Jane  Miller  may  demand  additional  land  for 
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CouHm,  cttltivalioD.    In  the  nwan  time,  the  graBtor  is  allowed  to  oc^ 
^^^  J~^cupy  by  force  of  his  original  title  and  estate,  and  toclear^ 
^        'cultivate  and  exhaust  the  land,  in  which  he  had  granted  aa 
^**      estate  for  life.    During  the  continuance  of  the  estate  of  the? 
juntt.      grantees,  the  quantity  they  might  have  occasion  to  clear  and 
cultivate,  would  be  constantly  varying,  with  the  iacreaae  or 
diminution  of  the  number  to  be  supported  on  the  land :  and 
the  estate  of  the  grantees  thus  be  alternately  extended  and 
reduced,  by  a  sort  of  ebb  and  flow  of  their  title  over  the  land* 
It  is  not  a  technical  rule,  but  one  of  practical  necessity, 
that  a  grant  which  does  not  certainly  describe  the  thing 
granted,  is  void.     "  If  one  grant  land  ;  but  there  be  no  cir- 
cumstantial matter,  in  the  grant,  to  denote  and  decypher 
Sbep.  Touch,  where  it  may  be,  it  seems  the  grant  is  void  for  uncertainty." 
218.        ^^  If  a  grant  be  incertain  altogether,  and  has  not  sufficient 
certainty  in  it,  and  cannot  be  made  certain  by  some  matter^ 
Bac.  Abr.    ^  postfoctOj  it  is  void."    In  StiAety  v.  Butler^  the  grant  of 
Grant,  H.    all  the  trees,  which  can  conveniently  be  spared  and  eat,  with- 
HabarL  YA  ^^^  ^^W^  ^^  ^^  estate,  was  held  void  for  uncertainty. 
*^      '     Nothing  can  be  more  uncertain  than  the  quantity  of  land 
the  seven  children  of  Jane  MiUer  might  wish  to  clear  and 
cultivate.    Even  if  the  grant  be  construed  to  be  of  so  much 
land  as  they  might  reasonably  require  for  cultivation,  there 
would  exist  an  invincible  uncertainty.    The  quantity  would 
vary,  every  year,  as  they  became^able  to  labor^  and  should 
marry,  and  their  offspring  become  laborers.    Death  and  re> 
moval  would  increase  the  uncertainty.    It  is  impossible  for 
the  law  to  give  effect  to  so  ambulatory  a  grant    Tlie  posses- 
sion given,  one  year,  might  require  to  be  increased  the  next^ 
and  an  increase  be  immediately  followed  by  a  lessened  de> 
mand  from  death  or  lemovaL    No  better  illustration  can  be 
jnresented,  than  this  case  affords,  of  the  necessity  of  the  rule 
which  holds  an  uncertain  grant  to  be  void.    While,  by  the 
decision,  it  is  admitted  the  grantees  have  an  estate  ibr  life  in 
so  much  land,  outside  the  settlement,  as  they  may  wish  to 
clear  and  cultivate ;  it  is,  at  the  same  time,  affirmed  that  the 
grantor  retains  his  estate  in  all  the  tract,  except  the  settle* 
ment    The  grantor  may  pre<NXiipy  and  exhaust  the  land 
^nted ;  and  the  plaintiff,  claiming  under  the  grantor,  does, 
in  fact,  occupy  and  cultivate  a  large  part  of  it     Thus  two 
estates  coexist  in  the  same  land,  and  the  possession  of  the 
grantor  and  grantees  is  regulated  by  a  slicnng  scale  of  the 
grantees'  variable  wants. 

Hevetofore  it  has  been  law,  that  land  could  only  be  con- 
veyed by  deed.  It  is  necessary  that  the  deed  should  express 
not  only  the  interest  or  estate,  but  also  the  quantity  of  land 
granted,  by  such  a  description  as  designates  it  with  certainty. 
But  under  the  decision,  reference  is  not  had  to  the  deed  to 
ascertain  how  much  land  is  granted  ;  but  it  is  left  to  the  jury 
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(o  dBtennme  how  mueh  it  is  reasonable  the  grantees  should  JSj'''^*™^^ 
have.     I  shall  add  nothing  respecting  the  merits  of  this  new  y^^^y_^ 
mode  ot  conveyance,  by  which  a  title  to  land  is  transferred  ^jTiTT"^ 
by  the  verdict  of  a  jury,  nor  of  the  new  species  of  tenure,         y'™* 
irtiif^  defines  the  extent  of  a  grant  by  the  wants  of  the     M'Coli. 
grantee,  as  they  may  vary  with  time  and  circumstances ; 
and  which  must  be  added  to  the  estates  recognised  by  law^ 
under  the  description  of  a  tenancy  by  jury. 
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Tke  cocB  and  ibdder,  the  product  of  the  intestate's  farm,  a  tract  of  land  which 
he  had,  by  deed,  conreyed  to  his  son,  the  defendant,  in  1837,  but  of  which  he 
letained  possession  to  his  dealh,  in  August,  1845 — ^were  kdd  to  be  unquestion- 
ably his  ^Dods  and  chattels,  to  which  the  plaintiff,  as  his  administrator,  was 
entitled. 

The  emblenents  growing  on  land,  at  the  death  of  a  tenant,  do  not  appertain  to 
the  land,  cmd  go  to  the  owner  of  the  fireehuld.  They  belong  to  the  executor  or 
administrator  of  the  tenant    Bouvier  Law  Die  Title  Emblements. 

Where  plaintiff's  intestate  had,  by  deed,  conveyed  a  tract  of  land  to  his  son,  the 
defendant,  but  had  retained  possession  for  life,  and  had  worked  it  jointly  with 
the  defendant,  each  contributing  a  certain  number  of  negroes, — the  Court  held 
that  the  crop  could  not  be  regarded  as  co-partnership  property — that  the  most 
the  defendant  could  claim  was  to  have  his  share  deducted  from  the  aggregate,. 
(if  any  he  was  to  have  by  agreement ;)  that  afler  deducting  it  the  plaintiff 
should  hare  a  verdict  for  the  balance,  with  interest  on  the  value  thereof  from 
the  time  of  the  conversion — and  that  the  hire  of  the  negroes,  (if  used  by  the 
defendant  in  his  own  business,)  from  the  death  of  the  intestate  to  the  last  day 
c€  December,  or  until  the  intestate's  crop  was  actually  gathered,  (if  that  were 
sooner  than  the  last  day  of  December,)  with  interest  on  the  same,  the  plaintiff 
was  unquestionably  entitled  to  recover.  Vide  Lenoir  v.  Sylvester,  Young  v. 
Same,  1  Bailey,  645. 

Before  Frost,  J.  at  Marlborough^  Extra  Courts  J^^Vj  1847. 


was  an  action  of  trover  for  seven  slaves,  Rhody,  An- 
drew, AJeck,  Beck,  and  her  children  Harriet,  Charles,  and  an 
in&nt ;  also  for  two  mules,  five  horses,  30  head  of  cattle,  3 
cwt.  bacon,  a  wagon  and  cart,  and  also  for  the  corn  and 
fodder. 

The  intestate  died  possessed  of  the  property  in  dispute. — 
The  other  children  or  the  intestate  having  been  provided  for, 
the  defendant  remained  and  worked  for  his  father  till  he  was 
married.  The  intestate  had,  in  1837,  by  de^,  given  the 
tract  on  which  he  resided  to  the  defendant ;  and  defendant 
sabseqnently  acquired  four  negroes  by  his  marriage.    The 
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3^^^^^  negroes  of  both  worked  jointly  the  intestate's  fann  and  the 

^May,  1648.  defendant's  in  North  Carolina,  under  their  joint  superintend- 

KT'T^    '  ^^^®"    ^^^  horses,  mules  and  wagon,  were  also  employed 

^"n»    for  both  crops.    The  fodder,  com  and  bacon,  were  the  pro- 

M'CoU.     duce  of  the  farm  on  which  the  intestate  resided.    He  died  in 

August,  1846. 

The  defendant  claimed  the  chattels  sued  for,  by  the  gift 
of  his  father,  by  a  deed  dated  18th  August,  1843,  attested  by 
one  witness.  The  intestate,  "  in  consideration  of  love  and 
natural  affection,"  did  "  give  and  deliver"  to  the  defendant, 
Rhody,  aged  about  55  years,  Bett,  aged  18  years,  and  her 
child  Harriet,  aged  two  years,  Andrew,  Kate,  and  her  child- 
ren Minty  and  an  infant ;  also  all  his  stock  of  hogs,  cattle, 
horses  and  mules,  with  this  reservation,  "  all  of  which  shall 
«  be  subject  to  my  control  during  my  natural  life,  and  also  my 

wife,  Mary  M'Coll,  during  her  natural  life — to  have  and  to 
hold  to  the  said  John  B.  M'CoU,  his  heirs,  assigns,  executors 
and  administrators,  forever ;  dischai^ed  of  any  and  all  in- 
cumbrances whatsoever ;  and  for  the  better  securing  of  the 
title  hereby  conveyed,  I,  for  myself,  my  heirs,  executors  and 
administrators,  to  and  with  the  said  John  B.  M'Coll,  his  heirs, 
executors,  administrators  and  assigns,  do  forever  warrant  and 
defend  the  same  from  the  lawful  claims  of  any  and  all  per- 
sons whatsoever."  The  deed  was  recorded  after  the  death 
of  the  donor,  and  its  existence  was  not  known  to  his  friends 
and  neighbors  during  his  life.  He  continued  in  possession 
of  the  land  and  negroes,  apparently  as  owner,  and  had  credit 
as  owner.  In  April,  1846,  ho  sold  Minty.  The  defendant 
afterwards  knew  of  the  sale,  and  has  never  made  any  claim 
for  the  girl.  In  November,  1844,  he  also  sold  two  slaves, 
Kate  and  Elizabeth ;  and  told  the  nurchaser,  at  the  time, 
there  was  no  incumbrance  except  a  deed  of  gift  to  the  de- 
fendant, or  David  M'Coll;  the  witness  did  not  recollect 
which.  The  deed  was  destroyed  in  the  presence  of  the  pur- 
chaser, and  he  completed  the  contract.  The  witness  thought 
the  defendant  was  present  and  knew  what  was  done.  It 
was  questioned  whether  either  of  these  slaves  was  included, 
in  the  deed  under  which  defendant  claims. 

The  wagon  was  proved  to  have  been  in  defendant's  pos- 
session, and  kept  on  his  place  during  the  intestate's  life,  and 
defendant  then  said  his  father  had  given  it  to  him.  It  was 
worth  little  until  repaired  by  defendant.  There  was  some 
evidence  of  the  intestate's  acknowledgment  that  the  wagon 
was  defendant's.  It  was  not  proved  that  the  cart  was  in  the 
defendant's  possession  or  demanded  of  him. 

Rhody  was  old  and  rheumatic,  and  Aleck  a  crippled  child — 
most  of  the  witnesses  regarded  them  as  incumbrances. 

The  delivery  of  the  deed  of  gift  to  the  defendant,  which 
was  much  contested,  was  submitted  to  the  jdry  as  a  question 
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of  fact.    The  grounds  of  appeal  do  not  require  a  report  of  ^^^^ 
the  evidence  and  instructions  on  this  subject.  ^May,  1848.^ 

It  was  contended  that  the  instrument  of  gift  was  testa-         *    . 
mentary,  and  void,  because  attested  by  only  one  witness  ;  but         ^  "™* 
the  jury  were  instructed  that  it  was  not  testamentary  in  form     M'^ColL 
or  legal  effect ;  and'  if  it  had  been  delivered,  operated  as  a 
deed ;  that  by  deed,  without  the  intervention  of  trustees,  a 
remainder  in  chattels  may  be  limited  after  an  estate  for  life ; 
and  that,  even  if  the  reservation  by  the  donor  of  the  "  con- 
trol" during  his  "  natural  life"  should  be  construed  to  be  the 
reservation  of  a  life  estate,  the  remainders  granted  to  the  in- 
testate's wife  and  to  the  defendant,  vested  in  them  valid  legal 
estates ;  so  that  the  interest  of  the  intestate  in  the  slaves  and 
other  property  included  in  the  deed  of  gift,  was  determined 
by  his  death,  and  the  plaintiff  had  no  legal  title  to  them. — 
These    instructions  comprehend  the  first  four  grounds  of 
appeal. 

It  was  affirmed  that  the  crops  growing  at  the  time  of  the 
intestate's  death  were,  in  law,  identified  with  the  land,  and 
.pertained  to  the  defendant,  as  owner  of  the  soil ;  and  that  the 
interest  which,  from  the  evidence,  ioc.  it  might  appear  the 
intestate  had  in  the  crops,  was  of  a  co-partnership  character, 
and  not  the  subject  of  an  action  of  trover.  In  explanation  of 
this  view  of  the  case  it  was  added,  that  if  the  plaintiff  had 
any  claim  arising  from  the  reservation  of  a  tenancy  for  life 
by  the  intestate,  it  was  for  the  hire  of  the  negroes,  which 
could  not  be  recovered  in  this  action — no  claim  for  hire  was 
made  in  the  conduct  or  argument  of  the  case. 

The  chaim  for  the  wagon  was  submitted  to  the  juiy  on 
the  evidence. 

The  verdict  was  for  the  defendant,  and  the  plaintiff  ap- 
pealed, on  the  grounds  annexed. 

1st.  That  the  paper  under  which  the  defendant  claimed 
the  property  in  dispute,  was  testamentary  in  its  character, 
and  having  but  one  subscribing  witness,  was  therefore  void. 

2d.  That  the  deed  under  which  the  defendant  claimed, 
conveyed  no  title  to  him  of  the  property  in  controversy. 

3d.  That  his  Honor  should  have  instructed  the  jury  that 
the  deed  under  which  defendant  claimed,  was  void  as  a  con- 
'  Teyance  to  the  defendant. 

4th.  That  the  jury  were  charged,  if  the  deed  for  the  ne- 
groes was  delivered,  the  plaintiff  could  not  recover,  as  the 
rights  of  his  intestate  were  divested  by  the  deed  so  delivered. 

6th.  That  his  Honor  charged  the  jury  the  plaintiff  could 
not  recover  the  corn  and  fodder,  because  they  were  produced 
on  the  laiid  conveyed  to  the  defendant  by  the  plaintiff's  in- 
testate. 

6th.  Because   the  Court  charged  that  the  hire  of  the 
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m**^"iSi1J  ^^R'*^?  ^^^  ^^^  ^®^*  of  ^^^  tenant  for  life,  could  not  be 
May,  A«w.  recovered  in  this  form  of  action. 

M'Lattrin        Dudley^  for  the  motion. 
V.  David,  contra. 

O'Neall,  J.  delivered  the  opinion  of  .the  Court 

The  four  first  grounds  of  this  appeal  are  concluded  by  the 
judgment  of  the  Court  of  Errors,  in  the  case  of  JaggerM 
2  Strob.  Eq.  y.  Estes.    Upou  the  other  two  grounds  we  think  a  new  trial 
must  be  granted. 

The  corn  and  fodder,  the  product  of  the  intestate's  farm, 
a  tract  of  land  which  he  had,  by  deed,  conveyed  to  his  son, 
the  defendant,  in  1837,  but  of  which  he  retained  possession 
to  his  death,  m  August  '45,  was  unquestionably  his  goods 
and  chattels,  to  which  the  plaintiff,  as  his  administrator,  was 
entitled.  The  emblements  growing  cm  land,  at  the  death  of 
a  tenant,  do  not  appertain  to  the  land,  and  go  to  the  owner 
of  the  freehold.  They  belong  to  the  executor  oradministra* 
tor  of  the  tenant.    Bouvier's  Law  Die.  Tit  Emblements. 

Nor  can  the  crop  be  regarded  as  a  co*partnership  property. 
The  intestate  was  in  the  possession  of  the  land,  and  must  at 
least  be  regarded  as  tenant  from  year  to  year ;  most  of  the 
slaves  employed  in  the  crop,  the  mules  and  horses,  belonged 
to  him  for  lii^ :  the  defendant  worked  his  own  slaves  with 
those  belonging  to  his  father  for  life,  on  his  (the  defeiKlant's} 
land  in  North  CaroUna,  and  on  his  father's  farm  in  South 
Carolina.  Both  places  were  under  their  joint  superintend- 
ence. The  most  the  defendant  can  claim  is  to  rank,  as  a 
cropper,  on  the  South  Carolina  farm,  with  the  intestate,  and 
have  his  share  deducted  from  the  aggregate  of  the  crop.^— 
This  is  indeed,  perhaps,  allowing  him  more  than  he  can  le- 
s  Bail.  581.  gaily  demand.  For,  according  to  Rogers  v.  Collier^  the 
whole  crop  is  the  property  of  the  intestate,  and  the  defend- 
ant's interest  in  it  is  a  mere  chose  in  action,  constituting  a 
personal  demand  on  the  intestate.  But  to  ena  this  litigation, 
it  is  better  to  ascertain  the  share  of  the  defendant  in  the  crop, 
(if  any  he  was  to  have  by  agreement,)  and  after  deducting 
it,  let  the  plaintiff  have  a  verdict  for  the  balance,  with  inter- 
est on  the  value  thereof  from  the  conversion.  The  hire  of 
the  negroes,  (if  used  by  the  defendant  in  his  own  business,) . 
from  the  death  of  the  intestate  to  the  last  day  of  December, 
Lenoir  v.  Syi-  ^^  ^ntil  the  intestate's  crop  was  actually  gathered,  (if  that 
^^^same  T^  were  sooner  than  the  last  day  of  December,)  with  interest  on 
Bail.  645.    the  same,  the  plaintiff  is  unquestionably  entitled  to  recover. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  J.  and  Evans,  J.  concurred. 
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Annis  Baker  v.  Samuel  Oasque  and  W.  B.  RowelL  Columbia, 

May,   184& 

A  creditor  is  not  bound,  in  law,  to  accqpt  a  part  of  his  or  her  debt  ^         * 

Nothing  short  of  an  oiTer  to  fully  perform  the  contract,  evidenced  by  a  tender  of        Baker 

every  thing  the  plaintiff  is  entitled  to,  is  sufficient  Gasqne  and 

The  law  of  tender  is,  that  the  defendant  must  take  care,  at  his  peril,  to  tender  RowelL 
enough,  and  if  ke  dses  nU^  and  if  the  plaintiff  replies,  that  there  is  more  due 
than  is  tendered,  which  is  traversed,  the  issue  will  be  against  the  defendant, 
and  it  will  be  the  duty  of  the  jury  to  assess  for  the  plaintiff  the  sum  due  on 
the  promise;  and  if  it  be  not  covered  by  the  money  tendered,  he  will  have 
judgment  for  the  balance. 

Before  Evans,  J.  at  Marion^  Spring  Term,  1848. 

This  was  an  action  on  the  joint  and  several  note  of  the 
defendants.  It  appeared  from  the  evidence  that  Gasque  was 
the  principal  debtor,  and  Rowell  was  his  security ;  Gasque 
did  not  defend  the  suit,  and  there  was  a  reference  to  the  Clerk 
as  to  him.  Gasque  was  now  insolvent,  and  the  defendant, 
Rowell,  alone  deiended  the  case.  The  plea  was  payment  of 
$200,  part  of  the  note,  made  by  Gasque.  The  evidence  was 
as  follows : 

Godbokl,  the  sheriff,  said  that  the  plaintiff  told  him,  that 
Gasque  sent  her  $200  by  her  son,  but  she  would  not  receive 
it ;  her  son  had  the  money,  and  returned  it  to  Gasque.  She 
said  she  was  not  in  the  habit  of  receiving  a  part  of  her  debt 

James  Baker  said  his  mother  gave  him  the  note  to  try  and 
collect  it.  He  called  on  Gasque  for  the  whole  of  it ;  Gasque 
did  not  pay,  but  promised  to  do  so.  A  few  days  after,  Gasque 
called  at  his  house,  and  gave  him  $200  to  give  to  his  mother ; 
he  told  her  he  had  the  money ;  she  refused  to  take  it,  saying 
she  would  not  receive  a  part  without  all ;  he  returned  the  mo- 
ney to  Gasque.  This  witness  said  he  went  to  Rowell  by  his  '^  ' 
mother's  direction,  to  inquire  what  he  wished  done,  whether 
he  wished  the  note  sued ;  he  said  no,  he  thought  Gasque 
could  and  would  pay  without  suit. 

Gasque  said  James  Baker  called  on  him  for  payment ;  a 
few  days  after  he  called  on  the  plaintiff,  but  she  was  not  at 
home ;  he  then  went  to  James  Baker's  and  gave  him  $200 
for  his  mother ;  soon  after  this  he  was  at  Mrs.  Baker's  again ; 
she  said  if  the  $200  was  any  advantage  to  him,  he  might 
keep  it,  and  told  her  son,  who  was  present,  to  return  the  mo- 
ney, (this  was  denied  by  James  Baker,)  which  was  done. 

The  first  question  was  whether  this  was  a  payment.  The 
Circuit  Judge  told  the  jury  the  plaintiff  was  not  bound,  in 
law,  to  receive  a  part,  and  unless  they  believed,  from  the  evi- 
dence, that  she  accepted  it  as  a  payment,  and  let  Gasque  have 
the  money  on  a  new  contract,  it  was  no  payment.  The 
4 
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CoLUMBTi.    second  question  was  whether  the  refusal  of  Mrs.  Baker,  to  ac- 
Biay,  1848.  ^^^^  ^jjjg  iDoney  from  the  principal,  was  a  discharge  to  the 

"^ '  security.    He  was  of  opinion  it  did  not,  and  so  instructed  the 

^*^      jury.    They  found  for  the  plaintiff  the  whole  amount  of  the 

Gasquo  and  UOte. 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  following  grounds,  viz : 

1.  Because  his  Honor  erred  in  instructing  the  jury  that  the 
payment  of  two  hundred  dollars,  by  Samuel  Gasque,  the 
principal,  to  James  Baker,  the  son  of  plaintiff,  was  not  a  pay- 
ment on  the  note,  inasmuch  as  she  did  not  receive  it  and 
credit  the  note  with  the  amount :  whereas  it  was  in  proof  by 

Elaintiff's  and  defendant's  witnesses,  that  the  said  J.  Baker 
ad  been  authorized  to  collect  the  note,  and  had  received  the 
$200,  on  account  of  it,  from  said  Gasque. 

2.  Because  his  Honor  erred  in  charging  the  jury  that  the 
defendant  was  not  discharged  from  the  payment  of  the  $200 
which  had  been  made  by  Gasque,  the  principal,  when  it  was 
in  plaintiff's  bands,  and  allowed  by  her  to  pass  into  the  hands 
of  the  principal,  by  which  defendant  was  bound  to  pay  the 
whole  amount,  on  account  of  the  insolvency  of  the  principal. 

3.  Because,  upon  the  proof,  the  defendant  was  entitled  to 
be  discharged  from  the  payment  of  two  hundred  dollars  on 
the  note,  which  it  was  proved  were  in  the  hands  and  control 
of  the  plaintiff,  who  allowed  the  principal,  Gasque,  to  take 
it  back  and  retain  it,  to  the  prejudice  of  defendant,  who  was 
surety,  without  his  consent. 

Harllee,  for  the  motion. 
Boylston,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  whole  argument,  on  the  part  of  the  defendant,  as- 
sumes as  a  fact,  that  which  was  denied  by  the  plaintiff,  and 
which,  after  being  passed  upon  by  the  jury,  and  a  verdict 
found  for  the  plaintiff,  must  be  regarded  as  not  sustained  by 
the  proof;  it  is  that  James  Baker  was  the  agent  of  the  plain- 
tiff to  collect  the  note,  in  whole  or  in  part,  and  that  he  re- 
ceived the  $200,  in  payment.  This  being  thus  excluded,  by 
the  verdict,  it  follows,  that  there  is  nothing  in  the  defendant's 
grounds  of  appeal.  That  a  creditor  is  not  bound,  in  law,  to 
accept  a  nart  of  his  or  her  debt,  is,  I  think,  too  clear  to  be 
questionea.  The  authorities  referred  to,  by  Mr.  Boylston,  if 
there  were  any  room  for  a  question,  certainly  put  the  matter 
at  rest.  For  if  a  tender  of  part  be  not  good,  neither  can  a 
payment  of  part  be.  But  it  is  an  abuse  of  terms  to  call  that 
a  payment,  which  the  party  does  not  accept.  The  88th  case 
Ford]«y'0  from  Leonard,  was  where  a  contract  is  in  the  alternative  to 
case,  page  68.  pay  £20,  or  deliver  10  kine,  -  the  Court  held,  to  sustain 
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perfonnance  pleaded,  both  the  money  and  the  kine  should  be  ^^^Jh 
tendered.    This  was  for  the  obvious  reason,  that  the  plaintiff^     ^'        '^ 
had  an  election  to  take  one  or  the  other,  and  hence  to  absolve   _   " 
the  defendant,  both  must  have  been  offered.     That  case       %,     ^ 
abundantly  proves,  that  nothing  short  of  an  offer  to  fully  per-   Corington. 
form  the  contract,  evidenced  by  a  tender  of  every  thing  the 
plaintiff  is  entitled  to,  is  enough.     In  Boyden  v.  Moore^  adr^  Mm.  Rep. 
tninistraior^  Parsons,  Chief  Justice,  states  the  law  as  I  have        ^^' 
always  understood,  and  never  supposed  it  to  be  doubted, 
"  that  the  defendant  must  take  care,  at  his  peril,  to  tender 
enough,  and  if  he  does  not,  and  if  the  plaintiff  replies,  that 
there  is  more  due  than  is  tendered,  which  is  traversed,  the 
issue  will  be  against  the  defendant,  and  it  will  be  the  duty  of 
the  jury  to  assess  for  the  plaintiff,  the  sum  due  on  the  prom- 
ise ;  and  if  it  be  not  covered  by  the  money  tendered,  he  will 
have  judgment  for  the  balance." 
The  motion  is  dismissed. 

Richardson,  J.  and  Evans,  J.  concurred. 


T.  C.  Weatherby,  sheriff,  v.  W.  S,  Cornngton. 

It  is  not  necessary  to  a  lery  that  the  sheriff  should  actually  seize  and  keep  pos- 
session of  the  goods.  It  is  sufficient  if  the  goods  be  in  the  possession  of  the 
defendant  and  the  sheriff,  haviog  the  power  to  take  them,  with  the  consent  of 
the  defendant,  indorse  a  levy  on  the  execution. 

It  is  necessary  to  a  levy  that  the  sheriff  should,  by  some  unequivocal  act  or  de- 
daiBtion,  assert  his  tide  to  the  goods,  under  the  execution,  so  that  the  legal 
possession  and  control  be  manifestly  transferred  from  the  defendant  to  him. 

To  perfect  a  levy,  it  is  not  material  whether  the  right  of  possession  be  acquired 
by  an  actual  exercise  of  official  authority,  or  by  the  voluntary  act  of  the  defen- 
dant A  written  acknowledgement  of  a  levy  is  as  effectual  as  an  actual  levy, 
and  if  the  goods,  in  either  case,  remain  in  the  possession  of  the  defendant,  he 
is  the  bedlee  of  the  sheriff. 

The  copying  of  the  defendant's  acknowledgement  on  the  execution,  is  a  sufficient 
indorsement  of  a  levy,  and  the  omission  to  make,  on  other  executions,  a  refer- 
ence to  such  endorsement,  cannot  impair  the  legal  effect  eind  validity  of  the 
levy. 

The  sheriff,  by  a  levy,  acquires  the  legal  property  in  the  goods  levied  on,  and 
he  qaay  maintain  an  action  against  the  defendant  and  all  other  persons. 

Where  the  delivery  of  a  gift  is  made  in  this  State,  by  one  who  resides  in  another 
State,  its  validity  must  be  determined  by  our  law,  and  not  by  the  law  of  the 
State  in  which  the  donor  resides. 

Before  Evans,  J.  at  Marlborough,  Spring  Term,  1848. 

The  sheriff  had  levied  on  sundry  negroes,  as  the  property 
of  one  Robert  D.  Thomas,  under  sundry^. /oj.  in  his  office. 
These  negroes  were  taken  by  the  defendant  out  of  the  pos- 
session of  William  Thomas,  son  of  R.  D.  Thomas,  in  whose 
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M^^s^  possession  they  were  left,  and  from  whom  the  plaintiff  had 
V— ZL  ^^^^^'^^o  *  bond  and  security  for  their  delivery  at  sale  day.  The 
^rr^^TTI^  defendant  justified  the  taking  under  the  authority  of  his  fa- 
**Jr*'^  ther,  William  Covington,  to  whom  he  alleged  they  belonged. 
Corington.  The  facts  of  the  case  were  as  follows,  viz :  Robert  D.  Thom- 
as married  the  daughter  of  William  Covington,  the  father  of 
the  defendant,  in  1826.  Thomas  resided  in  Marlborough  dis- 
trict, and  William  Covington  in  Richmond  county,  in  the 
State  of  North  Carolina.  In  the  course  of  a  month  after  the 
marriage,  Thomas  brought  his  wife  home;  and  shortly  after 
some  furniture  and  two  negroes,  Luce,  a  young  woman,  and 
Caroline,  a  small  girl,  were  sent  to  him  by  his  father-in  law. 
Thomas,  after  his  marriage,  resided  3  years  in  Marlborough, 
and  then  removed  to  North  Carolina,  where  he  resided  two 
years,  in  the  neighborhood  of  Covington.  During  all  this 
time  the  negroes  remained  in  his  possession.  When  Thomas 
was  about  to  return  to  this  State,  he  sold  a  piece  of  land 
which  Covington  had  given  to  him,  at  which  Covington  be- 
came offended,  alleging  that  Thomas  had  agreed  to  reconvey 
it  to  him  at  a  certain  price  if  he  removed  from  it.  The  morning 
that  Thomas  started,  the  negro  woman.  Luce,  by  Covington's 
direction,  went  to  his  house,  and  Thomas,  on  discovering  this, 
sent  Caroline  also.  The  girl  Caroline  was  returned  to  him 
by  Covington,  but  Thomas  refused  to  take  her,  and  came 
back  to  his  former  residence  without  either  of  the  negroes. 
This  was  in  1830  or  1831.  Within  a  year  after,  Mrs.  Thom- 
as visited  her  father,  and  on  her  return  brought  Caroline  with 
her.  In  1840,  Thomas  sent  one  Easterhng  with  a  wagon  to 
Covington,  and  brought  back  Luce  and  her  two  children,  Ed- 
mond  and  Harris,  who  had  been  bom  while  she  was  in  (yov- 
ington's  possession.  From  that  time  the  negroes  remained 
in  Thomas'  possession,  who  exercised  all  acts  of  owneiship 
over  them,  and  they  were  supposed  by  all  the  neighbors  to 
be  his,  until  October,  1846,  when  they  were  levied  on  by  the 
sheriff.  In  1838,  Thomas  was  elected  Clerk  of  the  Court, 
which  office  he  held  for  eight  years.  He  owned  a  tract  of 
land  and  five  other  negroes,  which  he  sold  in  the  beginning 
of  October,  1846,  for  $1450.  He  was  in  good  credit  and  ap- 
parently prosperous,  but  he  was,  as  afterwards  appeared,  a 
prodigal  man,  and  on  the  winding  up  of  his  affairs^  his  debts 
amounted  to  near  $.3000  above  the  value  of  his  propertv,  ex- 
cluding Luce  and  her  children,  and  the  6  negroes  he  sold.  On 
the  4th  of  May,  1846,  there  were  executions  in  the  sheriff's 
office  amounting  to  8  or  900  dollars:  On  the  6th  May 
he  confessed  other  debts,  for  which  other  executions 
were  issued,  but  these  did, not  amount  to  more  than  $30. 
For  the  satisfaction  of  these  the  sheriff  took  a  levy  on 
the  land,  furniture,  wagon,  &c.,  and  on  the  6th  of  October, 
Thomas  gave  him  in  writing  a  levy  of  7  negroes,  viz :  Car- 
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oline  and  her  children,  and  Luce,  Edmond  and  Harris,  to  sa-   CoLmiBu, 
tisfy  sundry  executions  in  his  office.    There  was  no  other  ^*y»  ^®^- 

evidence  of  levy,  except  this  which  was  endorsed  on  the  ex-^^ "" ' 

ecution  of  M'Daniel,  which  was  the  largest  in  the  office.  On  Weaiheiby 
the  lOlh  October,  Thomas  privately  went  oflf  to  Florida,  leav-  Corbgion. 
ing  the  negroes  at  his  late  residence,  in  possession  of  his  son. 
In  a  few  days  afterwards,  the  sheriff  took  a  bond  of  the  son 
with  security  for  the  delivery  of  the  negroes  at  sale  day.  On 
the  17th,  the  sheriff  advertised  all  the  property  levied  on,  for 
sale  on  the  2d  November.  On  the  same  day,  Mrs.  Thomas 
sent  her  son  to  let  her  father  know  the  situation  of  her  hus- 
band's affairs,  and  on  the  proposition  of  William  Covington,  . 
it  was  arranged  that  the  negroes  should  be  privately  removed 
to  North  Carolina,  which  was  effected  by  defendant,  on  the 
night  of  the  19th.  On  information  of  this,  the  sheriff  sent 
a  deputy  to  North  Carolina,  who  succeeded  in  bringing  off 
Caroline  and  her  children.  On  the  2d  November,  the  sher* 
iff  sold  the  land  and  other  chattels  for  $497,  leaving  unpaid, 
of  the  executions  in  his  office,  at  the  time  of  the  levy,  (5th 
October,)  about  $500.  Between  the  5th  of  October  and  the 
12th,  other  executions,  to  the  amount  of  seven  or  eight  hun- 
dred dollars,  were  entered,  and  on  the  21st  (two  days  after 
the  negroes  were  carried  off,)  other  executions  to  the  amount 
of  near  three  thousand  dollars,  were  entered.  On  the  sale 
day  in  December,  the  sheriff  sold  Caroline  and  her  children, 
for  $1190 ;  this  paid  all  the  executions  in  his  office  at  the 
time  the  negroes  were  taken  by  the  defendant,  except  two  or 
three  hundred  dollars.  All  the  cases  entered  on  the  21st  re* 
main  unsatisfied.  Subsequently  to  this,  the  sheriff  brought 
this  action  for  Luce  and  her  children,  Edmond  and  Harris, 
and  William  Covington  sued  the  sheriff  lor  Caroline  and  her 
children. 

The  first  question  which  arose  on  a  motion  for  a  nonsuit, 
was,  whether  there  was  such  a  levy  as  vested  the  negroes  in 
the  sheriff,  so  as  to  enable  him  to  maintain  the  action.  The 
Circuit  Judge  said,  in  an  action  by  the  sheriff,  founded  on  his 
title  derived  from  his  levy,  he  would  hold  him  to  strict  proof. 
But  he  thought  the  indorsement  of  the  written  levy,  which 
Thomas  had  given  him,  on  the  execution,  with  his  subse- 

Suent  proce^ing  in  taking  the  b6nd  for  delivery  at  the  sale 
ay,  was  sufficient.  The  paper  which  was  called  the  writ- 
ten levy,  was  to  this  effect :  "  I  give  to  T.  C.  Weatherby  a 
levy  on  seven  negroes,  by  name,  to  satisfy  sundry  executions 
in  his  office."  This  was'  copied,  but  not  verbatim,  on  one  of 
the  executions,  but  nothing  material  was  omitted. 

The  second  question  was,  whether  William  Covington  had 
given  the  negroes  to  R.  D.  Thomas.  It  appeared  in  evidence, 
that  by  the  law  of  North  Carolina,  there  can  be  no  parol  |ift 
of  a  slave.    Every  gift  must  be  in  writing,  proved  and  recorded 
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CounoiiL  in  the  county  where  the  donee  resides.  As  the  donee  did 
^^^y>  ^^^  not  reside  in  North  Carolina,  so  that  the  writing,  when  made, 
^  ^f^~^  could  be  perfected  by  recording  it  in  the  county  where  he  re- 
Weaiherby  sided,  his  Honor  was  of  opinion  the  case  did  not  come  with- 
Ctmngum,  in  the  provisions  of  the  Act  of  the  Legislature  of  North  Caro- 
lina, but  was  to  be  decided  by  the  rules  of  the  Common  Law, 
which  was  the  law  of  both  States,  unless  altered  by  Statute. 
He  stated  to  the  jury,  that  by  our  law,  (which  was  the  Com- 
mon Law)  that  it  a  parent,  on  the  marriage  of  his  child,  plac- 
ed negroes  or  other  chattels  in  the  possession  of  the  child, 
without  any  declaration  or  understanding  to  the  contrary,  the 
,  law  presumed  it  was  an  advancement,  and  therefore  a  gift. 
Tne  evidence  on  this  point  consisted,  1st  of  the  examina- 
tion of  William  Covington,  who  said  that  he  loaned  Luce  to 
R.  D.  Thomas,  when  she  first  came  into  his  possession  after 
bis  marriage ;  that  afterwards,  when  Thomas  was  removing' 
from  North  Carolina,  he  told  her  to  go  home,  to  his  house, 
which  she  did ;  she  remained  in  his  possession  until  she  was 
brought  away  by  Easterling.  After  Thomas'  removal,  his 
wife  came  on  a  visit  to  his  house,  and  wanted  Caroline;  he 
told  her  she  might  take  her  at  any  time,  if  she  and  her  hus- 
band would  take  her  as  a  loan ;  he  also  told  her  they  might 
have  Luce,  also,  whenever  they  would  receive  her  in  the 
same  way.  Afterwards  Easterling  came  for  her  with  a  letter 
from  Thomas,  and  he  sent  her ;  he  said  expressly,  that  Thom- 
as received  the  negroes  as  a  loan.  2d.  The  examination  of 
several  members  of  W.  Covington's  family,  all  of  whom  said 
their  father  had  given  to  each  of  his  children,  on  their  mar- 
riage, but  in  every  instance  they  had  been  accepted  and  held 
as  a  loan,  subject  to  his  right  to  resume  possession,  and  in 
their  opinion  Thomas  had  received  these  negroes  in  the  same 
way.  3d.  The  evidence  of  Hamer  and  Caulk,  both  of  whom 
said  that  in  1845,  Thomas  told  them  that  Covington  had  never 
given  the  negroes  to  him.  His  Honor  charged  the  jury,  that 
if  they  were  satisfied  from  this  evidence  that  Thomas  accepted 
the  negroes  as  a  loan,  and  held  them  as  such,  then  he  had  no 
title  upon  which  the  sherifi*  could  levy,  apd  they  should  find 
for  the  defendant,  unless  the  sheriff,  representing  the  creditors, 
had  a  right  to  subject  these  negroes  to  the  payment  of  Thom- 
as' debts,  on  the  ground  of  fraud.  As  to  the  rights  of  credi- 
tors, he  charged  the  jury,  that  where  one  comes  into  the  pos- 
session of  personal  estate,  under  circumstances  which  ordina- 
rily denote  a  transfer  of  a  legal  title,  and  another,  believing, 
from  these  circumstances  that  he  is  the  owner,  buys  from 
him,  or  trusts  him,  on  the  faith  and  under  the  belief  that  he 
is  the  owner,  in  such  case  the  creditor  had  a  right  to  subject 
the  property  to  the  payment  of  his  debt.  This  was  on  the 
ground,  that  the  real  owner  had  enabled  the  ostensible  own- 
er to  obtain  a  credit  on  the  faith  that  the  property  was  his. 
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The  principle  rested  on  the  ground  of  fraud,  and  in  all  such    Oolumbu, 
cases  the  jury  ought  to  be  satisfied  that  the  creditor  had  trust-  ^^^y*  ^®*®- 
ed  on  the  faith  that  the  property  belonged  to  his  debtor.    If  ^       V.TT' 
he  did  not  so  trust,  he  could  not  complain  that  he  had  been    "^•^J*»«>*y 
defrauded.    The  cases  of  Archer  vs.  McFall^  and  Aiken  vs.  Covingtoa 
ElkmSj  were  quoted  as  illustrations  of  the  principle.    A  great 
number  of  witnesses  living  in  Thomas'  neighborhood  were 
examined,  who  said  they  always  supposed  and  believed  that 
Thomas  was  the  owner  of  the  negroes,  and  they  would  have 
trusted  him  on  the  faith  of  his  being  the  owner. 

The  verdict  of  the  jury  was  for  the  full  value  of  the  pro- 
perty, according  to  his  directions. 

He  was  of  opinion,  that  if  the  defendant  was  a  wrong  doer, 
he  should  pay  the  full  value.  It  was  contended,  that  all  that 
could  be  recovered  was  the  amount,  about  $600,  remaining 
unpaid  of  the  executions  in  the  office,  at  the  time  of  the  con- 
version; but  the  sheriff  was  suing  for  the  creditors,  who 
should  be  put  in  the  same  condition  as  they  would  have  been, 
but  for  the  defendant's  unlawful  act  in  carrying  off  the  ne- 
groes. But  for  that,  the  sheriff  would  have  sold  the  negroes, 
and  the  junior  executions  would  have  been  entitled  to  re- 
ceive the  balance,  after  paying  the  balance  remaining  due  of 
the  senior  executions. 

The  defendant  renewed  his  motion  for  a  non-suit,  on  the 
follow  U)g  grounds,  viz : 

1st.  Because  there  was  no  legal  levy  on  the  slaves,  the 
subject  of  the  suit,  and  the  plaintiff  therefore  could  not  main- 
tain the  action. 

2d.  Because,  even  if  there  was  a  legal  levy,  the  slaves  hav- 
ing been  left  in  the  possession  of  R.  D.  Thomas,  and  the  ex- 
ecutions against  said  Thomas  under  which  the  alleged  levy 
was  made,  and  all  others  in  the  plaintiff's  office  at  the  time 
of  the  levv,  having  been  paid  before  the  commencement  of 
this  suit,  the  plaintiff  could  not  maintain  the  action. 

And  for  a  new  trial,  on  the  same  and  the  following  addi- 
tional grounds,  viz: 

1st.  Because  his  Honor  erred  in  admitting  in  evidence  a 
paper  signed  by  R.  D.  Thomas,  purporting  to  be  a  levy  of 
the  slaves  in  controversy,  given  to  the  sheriff  by  said  Thom- 
as, when  said  paper  was  not  attached  to  any  execution,  and 
without  any  evidence  that  it  had  ever  been  attached. 

2d.  Because  his  Honor  erred  in  charging  the  jury  that  the 
•Act  of  the  Legislature  of  North  Carolina,  requiring  all  gifts  of 
slaves  to  be  in  writing,  was  not  applicable  in  this  case. 

3d.  Because  it  was  clearly  proved  that  the  title  to  the  slaves 
was  in  William  Covington,  under  whose  authority  the  defen- 
dant took  them. 

4th«  Because  under  the  facts  of  the  case  the  slaves  were 
not  subject  to  the  debts  of  R.  D.  Thoma.^. 
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CoLUHBiA,       6th.  Beckuse,  even  if  there  was  a  legal  levy,  the  plaintiff 
May,  1848.  jjj^j  j^^  interest  in  the  slaves  beyond  the  amount  due  on  the 

^^ "^       '  executions  under  which  the  levy  was  made,  and  the  said  ex- 

WeaUierby   e^utiQ^g  having  been  fully  paid,  his  Honor  erred  in  charging 
Cofington/  the  jury  that  the  measure  of  damages  was  the  value  of  the 
slaves  with  hire. 

6th.  Because,  at  farthest,  the  plaintiff  was  not  entitled  to 
recover  beyond  the  amount  still  due  at  the  time  of  the  trial, 
on  the  executions  which  were  in  his  office  at  the  time  of  the 
alleged  conversion. 

7ih.  Because  the  verdict  was,  in  other  respects,  contrary  to 
law  and  the  evidence. 

Hanna,  for  the  motion. 
Dudley,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court.  ^ 
Robert  D.  Thomas,  against  whom  the  plaintiff  had  an  ex- 
ecution, gave  a  written  acknowledgment  of  levy  on  the  slaves 
in  dispute.  The  acknowledgment  was  copied  on  one  of  the 
executions.  The  slaves  were  left  in  the  possession  of  Thom- 
as; and  when  he  left  the  State,  the  plaintiff  required  his  son 
to  give  security  for  the  production  oi  them.  Soon  after  they 
were  carried  off  by  the  defendant. 

It  is  not  necessary  to  a  levy  that  the  sheriff  should  actual- 
ly seize  and  keep  possession  of  the  goods.  It  is  sufficient  if, 
the  goods  being  in  the  possession  of  the  defendant  and  the 
sheriff  having  power  to  take  them,  with  the  consent  of  the 
defendant,  he  endorses  a  levy  on  the  execution.  The  sheriff 
must,  by  some  unequivocal  act  or  declaration,  assert  his  title  to 
the  goods,  under  the  execution,  so  that  the  legal  possession 
and  control  be  manifestly  transferred  from  the  defendant  to 
him.  It  is  not  material  whether  the  right  of  possession  be 
acquired  by  an  actual  exercise  of  official  authority,  or  by  the 
voluntary  act  of  the  defendant.  A  written  acknowledgn^ent 
of  a  levy  is  as  effectual  as  an  actual  levy ;  and  if  the  goods, 
in  either  case,  remain  in  the  possession  of  the  defendant,  he 
is  the  bailee  of  the  sheriff.  In  this  case  the  sheriff  went  to 
the  defendent's  residence,  for  the  purpose  of  making  a  levy ; 
the  slaves  were  at  the  place,  and  the  sheriff  might  have  ta- 
ken them ;  it  is  not  proved,  but  it  may  be  presumed,  the  ac- 
knowledgment of  the  levy  was  then  given.  The  slaves  were 
in  the  possession  of  the  plaintiff,  under  the  levy,  by  the  obli- 
gation of  the  defendant's  son  to  produce  them  to  him,  at  the 
next  sale  day.  The  copying  of  the  defendant's  acknowledg- 
Mo88,  sheriiT,  ment,  on  the  execution,  was  a  sufficient  indorsement  of  the 
V.  Moore,  3  levy.  It  supplied  evidence  of  the  fact  of  a  levy,  for  every 
B^an  ^hcr-  P"^P^^®  required  by  an  indorsement.  The  omission  to  make, 
iS;  v.*Strait,'  ^^  Other  executions,  a  reference  to  such  indorsement,  cannot 
Dud.  19.     impair  the  legal  effect  and  validity  of  the  levy.    It  follows 
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dial,  if  a  levy  may  be  made  by  the  acknowledgment  of  the  Columbia, 
defendant,  the  evidence  of  that  confession  is  competent  to^^  ^^^ 
piove  the  levy.  ^        * 

The  sheriff  by  a  levy  acquires  the  legal  property  in  the  The^State 
goods.  He  may  maintain  an  action  against  the  defendant,  McElmuimy. 
and  all  other  persons.  When  the  executions  are  satisfi- 
ed, any  goods,  which  may  remain  in  the  sheriff's  hands,  are 
revested  in  the  defendant,  or  any  person  to  whom  he  may 
have  assigned  his  right.  To  one  of  these  the  sheriff  is  lia- 
ble for  a  ro  delivery  of  such  goods ;  and  to  meet  that  liability 
most  have  an  action  against  a  wrongful  taker.  The  defen- 
dant is  not  the  assignee  of  Thomas.  He  claims  the  slaves, 
as  the  agent  of  Wm.  (Covington ;  but  Covington's  title  has 
been  negatived  by  the  verdict  in  this  case ;  and  Thomas  ap- 
pears to  be  the  legal  owner.  The  defendant  is  a  mere  tres- 
passer, having  no  interest  in  the  slaves.  It  does  not  concern 
him  whether  the  junior  executions  attached  on  the  slaves,  or  * 

lK3i ;  nor  can  he  question  the  right  of  the  sheriff  to  sell  the 
slaves  and  apply  tbe^  proceeds  to  such  junior  executions.  If 
the  proceeds  tie  not  applicable  to  them,  and  if  there  would 
be  a  surplus  of  property,  or  its  proceeds,  after  satisfying  the 
executions  in  the  sheriff's  office,  either  at  the  time  of  the  le- 
vy, or  of  the  conversion,  the  defendant  has  no  right  to  such 
surplus ;  and  cannot  claim  an  equivalent  abatement  from  the 
damages  the  plaintiff  is  entitled  to  recover  for  a  wrongful 
conversion, 

Thomas  was  a  resident  of  this  State ;  and  after  his  mar- 
riage and  return  to  Marlborough  district,  his  father-in-law,  McCHniockT. 
Covington,  sent  to  him  the  slaves  in  dispute.  The  delivery  ^^^^^  •« 
which  gave  effect  to  the  gift,  was  made  in  this  State,  and  its  ^^^^^^ 
validity  must,  therefore,  be  determined  by  our  law  and  not  y.  Gist,  3  Mo! 
by  the  law  ot  North  Carolina.  Cord,  493. 

The  motion  is  refused. 

EicHAansoN,  J.,  O'Neall,  J.  and  Evans,  J.  concurred. 


The  State  v.  Patrick  M^Elmurray. 

it  is  not  necessuy  (Kat  the  names  of  the  jurors  should  be  eqibodied  in  the  writ  of 
venire  facias  ;  it  is  sufficient  if  they  be  erranged  in  lists  below  the  signature  of 
theCleik. 

The  writ  ot  venire  fadas  is  merely  a  precept  to  the  sheriff  to  summon  a  jury  ae- 
eordinf  to  a  list  of  the  names,  or  *'  panel"  annexed. — 10th  sec.  of  the  Act  of 
1839,  copied  from  the  Act  of  1731— P.  L.  124. 

The  lads  of  the  writ  of  ventre  fadas  not  having  been  issued  within  twentydays 
after  the  adjoamment  of  the  Court,  nor  returned  within  fifteen  days  before  its 
■ittifig,  do  not  affioid  sufficient  ground  for  arrest  of  judgment.  The  important 
6 
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Columbia,        object  of  obtaining  an  impartial  jury,  ia  secured  by  the  manner  of  drawing 
May,   l84o.       them,  which  is  not  in  the  least  affected  by  the  mode  of  summoning  them. 
^    '    '  V  A  seal  to  the  venire  la  necessary  in  compliance  with  the  law  which  requires  all 

The  State        judicial  process  to  be  issaed  under  the  seal  of  the  Court;  but  it  is  not  necessa- 
McElmuirav       ^  ^^  ^^  impression  of  the  device  should  be  manifest  on  the  seaL 

*  A  divorce,  by  the  law  of  Georgia,  being  grantable  in  a  Court  of  Record,  can  be 
proved  only  by  the  record  of  the  Court  in  which  it  may  have  been  granted. 

That  a  witness  was  allowed  to  testify,  who  had  heard  the  opening  of  the  case, 
and  who,  being  the  first  sworn,  was  not  separated  from  the  other  witnesses  of 
the  State  until  after  the  close  of  his  examination,  affords  no  ground  for  a  new 
trial ;  it  defeated  in  no  particular  the  object  of  separating  witnesses. 

It  is  within  the  sound  discretion  of  the  presiding  Judge,  to  allow  a  juror  to  leave 
the  jury  box  for  a  brief  time,  even  during  the  trial  of  a  capital  case. — SUUe  v. 
Anderson,  2  Bail.  565. 

A  slight  variance  as  to  time  between  the  affidavit  before  the  Magistrate,  and  the 
testimony  on  the  trial,  of  a  witness  who  is  an  ignorant  person,  and  whose  at- 
tention may  not  have  been  called  to  the  importance  of  exactness,  is  not  suf&- 
cient  to  invalidate  the  truth  of  her  evidence. 

Where  a  fact  stated  by  a  witness  at  the  trial  is  not  contradicted  in  her  affidavit 
before  the  Magistrate  who  issued  the  warrant,  and  the  rest  of  the  affidavit 
which  sets  out  the  material  facts  is  in  strict  conformity  with  the  testimony  of 
the  witness  at  the  trial,  the  statement  of  that  iaa  is  not  an  inconsistency  which 
will  impair  the  evidence. 

A  memorandum  of  the  testimony  of  the  witnesses  examined  before  a  Coroner, 
taken  by  a  person  who  was  present,  is  not  competent  evidence,  even  if  it  bo 
proved. 

When  the  jury  have  found  upon  the  testimony  of  witnesses,  of  whose  credibility 
they  were  the  only  competent  judges,  and  their  verdict  is  confinned  by  cir- 
cumstances direct,  consistent  and  cumulative,  there  is  no  ground  on  which  to 
remand  the  case  for  anew  trial. 

Before  Frost,  J.  at  Barnwell^  Spring  Term^  1848. 

JUDGE'S  REPORT. 

On  Friday  night,  the  24th  of  December,  the  prisoner  and 
his  wife  were  at  Tobin's.  Some  time  in  the  evening,  Coch- 
ran, Turner,  Grubbs,  the  deceased,  and  yonng  Stallings,  also 
went  to  Tobin's.  They  took  supper  and  drank  ffeely  till 
about  midnight.  While  at  Tobin's  the  prisoner  was  asleep  in 
his  chair  and  Stallings  waked  him — he  jumped  up  and  said 
he  would  kill  Stallings.  Tobin  spoke  to  the  prisoner,  and 
told  him  Stallings  was  not  mad  with  him — the  prisoner  and 
Stallings  afterwards  made  friends  and  took  a  drink  together. 
Before  the  party  left  Tobin's,  the  prisoner's  wife  requested 
Mrs.  Tobin  to  dissuade  him  from  going  home,  because  the 
prisoner  had  said  he  was  going  home,  and  if  Stallings 
went,  he  would  kill  Stallings.  All  the  party,  including 
Tobin,  started  out — either  before  or  after  they  set  out,  the 
prisoner  invited  them  to  go  to  his  house ;  they  all  went  ex- 
cept Orubbs  and  young  Stallings.    The  prisoner's  wife  re- 


APPEALS  AT  LAW.  36 

mained  at  Tobin's.  They  reached  the  prisoner's  abont  mid-  ^^^^^^^ 
night  and  commenced  drinking.  Cochran  and  Tobin  said^^*^^™^ 
they  staid  a  short  time;  reached  home  before  daylight,  slept  ^  ' 
a  short  time  and  got  up  to  breakfast.  They  left  Turner  and  ^^•^^'^^ 
StalUngs  and  the  prisoner  drinkmg  and  friendly.  Turner  McElmuxray. 
went  to  Tobin's  atx)ut  an  hour  after  sun  rise,  and  went  to 
bed.  Sarah  McDaniel,  the  reputed  wife  of  the  prisoner,  left 
Tobin's  a  short  time  before  Turner  returned — she  met  him 
in  the  path  to  her  house.  About  12  o'clock  on  Saturday, 
Tobin  and  Cochran,  Grubbs  and  Dyas  started  from  Tobin's 
to  get  a  jug  of  liquor  and  look  for  Stallings.  They  stopped 
at  the  prisoner's — Tobin  went  in — the  others  stood  out  in  the 
yard — he  did  not  ask  for  the  prisoner.  They  went  on  about 
160  or  200  yards  and  found  the  body  of  Stallings  in  the  pri- 
soner's enclosure,  near  a  fodder  stack,  and  lying  very  near 
the  foot  path  from  the  prisoner's  house  to  Jack  Scott's.  He 
lay  with  his  forehead  resting  on  his  arm,  and  his  head  chop- 
pra  open  with  three  chops  of  an  axe.  Cochran  and  Grubbs 
returned  to  the  prisoner's  house  and  found  his  wife  sitting  in 
the  room.  Asked  for  the  prisoner — ^he  was  abed.  They  cal- 
led him  up  and  asked,  what  has  become  of  Stallings.  The 
prisoner  sprung  out  of' bed  and  replied,  Stallings  had  gone  off 
in  the  morning,  and  he  had  not  seen  him  since  he  left  the 
house.  Cochran  said  to  the  prisoner,  Stallings  is  found  de»d 
m  your  enclosure ;  and  you  cannot  leave  until  we  find  some 
one  else.  The  prisoner's  clothes  had  blood  on  them ;  on  the 
breast  and  collar,  and  generally  in  front.  They  returned  to 
where  the  body  was  lying.  The  prisoner  seemed  loth  to  go 
with  them.  He  approacihed  within  five  or  six  paces,  squat- 
ted down  and  sat  there  some  time.  He  was  asked,  are  you  sure 
that  is  the  last  time  you  saw  him,  alluding  to  what  was  said  < 

in  the  house.  The  prisoner  showed  a  track  through  the  field, 
near  where  Stallings  was  lying,  and  said  he  (the  prisoner)  had 
come  along  that  track  from  Scott's  and  saw  the  deceased ;  and 
that  was  the  last  time  he  had  seen  him.  The  body  lay  8  or 
10  yards  from  the  track.  The  prisoner  was  asked  for  his  axe 
— ^he  gave  no  answer  for  a  minute  or  two,  and  then  said,  I 
have  been  chopping  fresh  meat  with  my  axe.  Cochran  said, 
I  did  not  ask  that,  but  for  your  axe.  The  prisoner  replied  he 
did  not  know  where  it  was.  After  the  prisoner  was  arrested, 
Cochran  and  Grubbs  found  the  axe  and  it  was  bloody.  The 
blood,  mixed  with  hair,  was  clotted  near  the  handle,  and  for- 
ced into  a  crevice  between  the  handle  and  eye  of  the  axe. 
The  axe  was  carried  to  the  prisoner,  and  he  was  asked  if 
that  was  his  axe.  He  did  not  answer  iipiimediately.  (Tobin 
said,  the  prisoner  at  first  denied  the  axe  to  be  his.)  Tobin 
said  it  is  bis  axe ;  I  sold  it  to  him.  The  prisoner  then  said 
yes,  it  is  my  axe.  The  prisoner  had  on  the  same  clothes  in 
ihe  morning  which  he  had  on  the  night  before.    While  the 
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CoLuimL  prisoner  was  in  the  house,  before  the  Magistrate  came,  he 
^May,  ^Q»-  seemed  very  uneasy,  walking  back  and  foilrfi;  and  when  his 
^rpc      *  back  was  turned,  was  observed  to  be  picking  the  blood  dff 
The^state   j^.^  clothes.    The  prisoner  said  his  nose  had  bled,  to  account 
McElmunay.  for  the  blood  oti  his  clothes  *  but  Tobin  said  the  blood  was 
there  before  his  nose  bled.    When  the  prisoner  was  carried 
to  whe^  Stallings'  body  lay,  he  said  he  had  seen  Stallings 
there  mien  he  came  from  Scottls.    The  deceased  was  struck 
on  the  back  of  the  head  ;  two  blows  on  the  sides  and  the  se- 
verest in  the  middle.  The  coat  and  vest  of  the  deceased  were 
lying  at  his  feet.    Several  witnesses  deposed  that  the  prisoner 
had,  before  this  act,  threatened  to  have  revenge  against  Stal- 
lings.    These  threats  were  made  about  18  months  before, 
when  the  prisoner  and  Stallings  had  a  scuffle,  and  Stallings 
had  struck  the  prisoner  a  severe  blow  with  a  weight. 

Mrs.  Ttbm  testified  that  about  10  or  11  o^clock,  she  sent 
her  nephew  to  Scott^s,  and  he  not  returning  as  soon  as  the 
witness  expected,  she  went  to  look  for  him.  The  witness 
saw  the  prisoner  gomg  from  bis  house  to  David  Scott's, 
"  toating  something,'^  but  the  witness  was  not  near  enough 
to  distinguish  what  it  was.  He  dropped  it  down,  and  chop- 
ped with  an  axe,  in  the  field,  between  his  house  and  Scott's, 
and  near  the  path,  in  a  broom  sedge.  She  saw  two  blows — 
heard  no  report  from  the  blows.  She  was  in  the  road  and 
the  prisoner  in  the  field.  She  did  not  know  the  distance.  Af- 
ter the  body  was  found  she  went  where  it  was  lying,  and 
it  was  in  the  place  she  had  seen  the  prisoner  chopping. 

Sarah  McDanid  or  McElmurray,  the  reputea  wife  of  the 
prisoner,  testified  that  she  returned  home  from  Tobin's  about 
an  hour  after  sim  rise,  and  found  the  prisoner  and  deceased 
sitting  by  the  fire — she  got  breakfast  about  an  hour  after- 
wards. Stallings  was  singing  a  song  about  old  maids.  The 
prisoner  said  there  was  not  a  maid  in  the  settlement  above 
ten  years.  Stallings  replied  that  is  a  d — d  lie.  After  break- 
fast the  prisoner  said  to  the  witness  if  he  could  get  a  gun  he 
would  kill  Stallings.  He  told  the  witness  to  go  with  him. 
They  left  Stallings  in  the  house  and  went  first  to  Dave  Stott's, 
a  colored  man,  to  get  a  gun.  The  prisoner  found  one,  put  in 
some  powder,  but  it  would  not  fire.  He  then  went  to  Aleck 
Scott's  and  asked  for  a  gun  or  pistol,  but  got  none.  The  wit- 
ness and  prisoner  returned  home  by  the  foot  path  through 
the  field.  They  saw  Stallings  lying  near  the  path.  The 
prisoner  said  to  witness,  "  look  there" — ^they  went  on  home. 
The  prisoner  shut  the  door  towards  Stallings ;  took  Stallings's 
hat,  jacket  and  vest  and  threw  them  out  of  the  door,  telling  the 
wliness  he  was  going  to  carry  them  to  Stallings,  and  direct- 
ed her  not  to  open  the  door  until  he  return^.  When  he 
went  out,  the  witness  opened  the  crack  of  the  door,  and  saw 
the  prisoner  between  the  house  and  the  fodder  stack  going 
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towards  if.    When  riie  next  saw  the  prisoner,  he  was  gdtig   Counou, 
across  from  where  Stallings'  body  was,  to  the  fence.    Wh«i  ^^*y»  1848.^ 

he  got  to  the  fence  he  pitched  something  over ;  he  got  over  ^^ ^ 

and  {Hcked  it  up ;  came  round  the  fence  to  an  old  log ;  split    '^^^^ 
off  a  piece  of  lightwood,  and  stucl^  the  axe  in  the  ground,  by  Mefifanonay. 
the  side  of  the  log.    He  brought  the  piece  of  lightwood  into 
the  house ;  laid  it  down  and  went  to  bed.    He  did  not  get 
up  again  until  Cochran  and  Grubbs  came  and  waked  him. 

It  was  objected  to  the  competency  of  Sarah  McDaniel,  that 
she  was  the  wife  o{  the  prisoner.  An  issue  was  directed  to 
try  this  fact.  It  was  proved  that  the  prisoner  was  married 
to  Sarah  McDaniel  by  a  Magistrate,  about  three  years  before 
the  trial,  llie  Magistrate  had  heard  that  the  prisoner  had 
another  wife ;  but  the  prisoner  said  he  had  been  divorced  in 
Georgia.  Several  witnesses  testified  that  the  prisoner  and 
Sarah  McDaniel  lived  together  as  man  and  wife.  She  bote 
his  name  and  was  recogni2sed  by  the  witnesses  as  his  wife. 
Mr.  Myers  proved  that  he  had  married  the  prisoner  to  Ade- 
line Griffin,  the  7th  April,  1833.  The  date  he  obtained  from 
a  book  he  kept,  but  had  it  not  in  Court.  It  was  proved  that 
by  the  law  of  Georgia,  divorces  may  be  granted  by  petition 
to  one  of  the  Superior  Courts.  The  jury  was  instructed  that 
no  proof  of  a  divorce  had  been  produced,  which  could  only 
be  proved  by  the  record  of  the  Court  which  might  have  grant- 
ed it.  They  found  that  Sarah  McDaniel  was  not  Ae  wife 
of  the  prisoner. 

The  counsel  for  the  defendant  had  required  the  witnesses 
to  be  separated  before  the  jury  was  empanneled,  Cochran, 
one  of  the  witnesses,  was  a  juryman,  and  when  the  other 
witnesses  were  removed  from  the  Court,  he  remained,  to  an- 
swer as  a  juryman.  When  the  jury  was  empanneled,  and 
after  the  Solicitor  had  progressed  in  his  statement  of  the  evi- 
dence, the  counsel  for  the  defendant  called  attention  to  Coch- 
ran's presence  in  Court,  and  obje<^  that  he  should  testify. 
The  objection  was  overruled,  because  the  coimsel  for  the  pri- 
soner had  declined  to  have  the  witnesses  put  into  the  custody 
of  tfie  sheriff,  but  was  content  that  they  should  be  kept  sepa* 
rate ;  and  since  Cochran  and  another  juror  bad  remained  in 
Gourt  to  answer  to  the  challenge  of  the  prisoner,  of  which  his 
counsel  had  notice,  it  was  incurob^it  on  the  counsel  to  have 
him  sent  from  the  Court  before  the  case  was  opened. 

One  of  the  jurors  asked  leave  of  absence  ana  it  was  grant- 
ed. He  returned  in  a  short  time,  and  it  was  objected  that  he 
conld  not  resume  his  seat,  bcause  he  had  left  the  box  with- 
out the  consent  of  the  prisoner. 

The  first,  second,  sixth,  seventh  and  eighth  grounds  of  ap- 
peal present  matters  wtiich  did  not  appear  on  the  trial. — Be- 
t^pecting  the  seals  to  the  venires,  I  have  a  confident  impres- 
9ioa  diat  tbej  were  exhiUted  to  me,  and  should  have  no 
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CoLuicBu,  doubt  of  thait  fact,  if  it  was  not  stated  to  be  otherwise  in  the 
Maj:,  1848.  fifgt  ground  of  appeal. 

'^ "^^^     '     The  defence  was  principally  maintained  on  alleged  discre- 

Th^Statc  pancies  in  the  statements  of  the  witnesses.  My  notes  supply 
McElmumy.  ^he  particulars  of  evidence  which  the  report  may  not  present 
The  objections  to  the  testimony  did  not  appear  to  me  to  af- 
fect, in  any  material  degree,  the  proof  of  the  facts  implicating 
the  prisoner.  With  every  degree  of  care,  the  objections  and 
evidence  by  which  they  were  supported,  were  presented  to 
the  jury.  It  is  not  improbable  that  my  own  impressions  were, 
at  the  same  time,  conveyed  to  them. 

The  defendant  was  found  guilty. 

The  prisoner  moved  in  arrest  of  judgment  on  the  follow- 
ing ground : 

Because  the  writs  of  venire  facias  for  the  grand  and  petit 
juries,  were  not  issued  in  due  time,  nor  returned  in  due  time^ 
nor  in  due  form,  nor  under  the  seal  of  the  Court,  as  required 
by  law,  which  has  been  discovered  since  the  trial. 

And  for  a  new  trial : 

1.  Because  the  Court  admitted  the  testimony  of  Sarah 
McElmurray,  who  was  the  prisoner's  wife,  and  not  his  con- 
cubine, as  alleged  by  the  State. 

2.  Because  the  Court  admitted  the  testimony  of  James 
Cochran,  who  (contrary  to  the  order  made  by  the  Court,)  re- 
mained in  the  Court  room  after  the  csise  was  opened,  and  a 
statement  of  facts  to  be  proved  m>ade  by  the  prosecuting  at- 
torney. 

?.  Because  a  juror  left  the  bos  pending  the  trial,  without 
the  knowledge  or  assent  of  the  prisoner  or  his  counsel, 

4.  Because  his  Honor  charged  the  jury  against  the  prison- 
er more  strongly  on  the  facts  than  is  consistent  in  capital 
cases  with  the  province  of  the  jury  and  the  rights  of  the  ae- 
cased. 

5.  Because  the  testimony  of  the  witnesses  in  behalf  of  the 
State  was  contradictory  and  insufficient. 

6.  Because  the  testimony  of  James  Cochran  and  the  pri- 
soner's wife  was  not  consistent  with  their  affidavits  before  the 
Magistrate  who  issued  the  watrant. 

7.  Because  of  a  written  document  discovered  during  the 
trial  accidentally,  viz :  a  statement  of  the  testimony  taken 
before  the  Coroner's  Inquest,  which  paper  was  in  the  posses- 
sion of  the  physician  who  attended  the  inquest,  and  who  dur^ 
ing  the  trial  handed  the  same  to  the  Solicitor,  and  the  Solici- 
tor handed  the  same  immedicUely  to  the  prisoner's  counsel, 
who,  however,  {seeing  it  for  the  first  time)  could  only  use  it 
as  a  guide  in  the  cross  examination — for  the  physician  having 
been  in  Court  and  heard  the  testimony  of  several  witnesses, 
could  not  be  made  a  witness  to  verify  and  prove  the  contents 
of  the  paper,  which  was  the  more  vitally  important  inasmuch 
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as  the  Magistrate,  acting  as  Coroner,  had  very  strangely  ^^rS^^^"'^ 
glected  and  failed  to  make  any  report  of  the  testimony  taken '^—^|™^ 
at  the  inquestj  although  required  by  law  so  to  do.  ^       ' 

8.  Because  the  verdict  was  contrary  to  evidence.  The  state 
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9.  Because  the  verdict  was  contrary  to  law.  McElmunay. 

BelUng-eTy  for  the  motion. 
Edwards^  Solicitor,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

One  of  the  objections  made  to  the  venire,  in  the  first  ground 
in  arrest  of  judgment,  is,  that  it  was  not  in  due  form.  This 
was  explained  in  the  argument  to  mean  that  the  names  of  the 
jurors  were  not  embodied  in  the  writ,  so  as  to  be  certified  by 
the  signature  of  the  Clerk ;  but  were  arranged  in  lists  below 
his  signature.  By  reference  to  the  books  of  practice,  it  will 
appear  that  the  writ  is  n^rely  a  precept  to  the  sheriflf  to  sum- 
mon  a  jury,  according  to  a  list  of  the  names  or  panel,  annex- 
ed. The  10th  section  of  the  Act  of  1839,  copied  from  the  p^  i^  ysi/L 
Act  of  1731,  requires  the  panel,  or  roll  of  the  jurors  drawn,  to 
be  ''annexed"  to  the  writ.  The  writ  in  this  case  conforms 
to  the  law  and  usage  for  more  than  a  century. 

The  10th  section  of  the  Act  of  1839  directs  the  Clerk  to  is- 
sue the  venire  within  twenty  days  after  the  adjournment  of 
the  Court  By  the  Act  of  1731,  he  was  directed  to  issue  it 
"  forthwith,"  after  the  jury  was  drawn.  The  2d  section  of 
the  Act  of  1799,  which  has  not  been  altered,  requires  all  ju- 
dicial process  to  be  made  returnable,  within  fifteen  days  be- 
fore the  sitting  of  the  Court.  In  the  Courts  at  Westminster, 
the  kind  of  process  to  be  issued  to  summon  a  jury  differs  ac- 
cording to  the  Court  from  which  it  is  awarded.  In  some  ca- 
ses there  must  be  a  particular  precept  to  the  sheriff,  or  writ  of 
venire  facias ;  in  others,  a  general  precept  will  suffice ;  or 
the  whole  may  be  merely  a  command  to  the  sheriff  to  return 
a  jurv,  ere  tenus.  The  justices  of  jail  delivery  may  have  a 
panel  returned  by  the  sheriff,  without  any  writ  to  warrant 
the  process ;  and  so  may  the  King's  Bench,  as  to  all  indict- 
ments actually  found  in  the  county  in  which  it  is  holden.  |  chittr  Cr. 
Without  inquiring  into  the  changes  of  this  practice,  made  by  Law,  wi^k 
our  Statute,  it  may  be  assumed  that  the  writ  should  be  re- 
tamed  within  fifteen  days  before  the  sitting  of  the  Court.  In 
the  case  of  the  Siate  v.  Crosby,  for  horse-stealing,  the  venire  Harp.  91. 
was  not  delivered  to  the  Sheriff  until  a  few  days  before  the 
sitting  of  the  Court ;  and  after  the  jurors  had  been  summon- 
ed. In  the  judgment  of  the  Court  it  is  said,  the  important 
object  of  obtaining  an  impartial  jury,  is  secured  by  the  man- 
ner of  drawing  them,  which  is  not,  in  the  least,  affected  or 
controlled  by  the  mode  of  summoning  them ;  and  it  is  obvious 
that,  in  prescribing  the  mode,  the  Legislature  had  nothing 
more  in  view  than  to  procure  it  promptly  done.    The  writ  of 
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CoLUMBu.  venire  was  the  authority  of  the  sheriff;  and  as  the  process 

Mf,  ^Q^-  of  the  Court  secured  the  attendance  of  the  jurors,  I  am  una- 

~jpc      '  ble  to  see  how  the  prisoner  is  affected  by  any  irregularity  in 

The^Biato   jj^jg  respect    The  objections  to  the  issue  and  return  of  the 

McElmonay.  venire  in  this  case  are  thus  completely  answered. 

Another  objection  is,  that  the  impression  of  the  seal  of  the 
Court  is  not  apparent  on  the  wafer  and  paper,  affixed  to  the 
S  Speen,  111:  ^^^^  CIS  a  seal.  The  case  of  the  State  v.  Dozier  only  deci- 
ded that  the  venire  is  part  of  the  record,  and  that  the  omis- 
sion of  the  seal  was  a  defect  in  the  process,  sufficient  to  ar- 
rest the  judgment  No  seal,  of  any  description,  had  been  af- 
fixed to  the  writ  A  seal  to  the  venire  is  necessary  only  in 
compliance  with  the  law  which  requires  all  judicial  process 
to  be  issued  under  the  seal  of  the  Court  The  Act  of  1839 
made  no  novel  provision  when  it  directed  that  "  the  Clerk  of 
each  office  should  be  provided  with  a  seal  of  office,  with  a 
proper  device  and  a- screw;"  and  that  all  writs  and  process 
should  be  tested  under  the  seal  of  the  Court  The  Act  of 
6  SuL  ail  ^'^^^  contained  the  same  provisions,  except  that  a  screw  is 
'  not  mentioned.  Yet  it  has  never  been  held  that  the  impres- 
sion of  the  die  should  be  manifest  on  the  seal  of  the  Court, 
affixed  to  process,  though,  in  this  respect,  it  has  been  uniform- 
ly defective.  By  common  consent  it  seems  to  have  been 
deemed  unnecessary,  with  such  formality,  to  authenticate,  for 
domestic  purposes,  the  acts  and  proceedings  of  the  Court.  For 
the  exemplification  of  the  proceedings  of  the  Court  into  other 
States  only,  has  the  pressure  of  the  screw  been  applied  to 
make  such  an  impression  of  the  seal,  as  may  plainly  identify 
it,  should  it  be  called  in  question.  It  would  cause  great  prac- 
tical inconvenience,  without  utility,  if  it  were  required  that 
the  seal  of  the  Court  should  be  impressed,  by  the  screw  pow- 
er, so  as  to  exhibit  its  device,  on  every  writ  of  capias,  sub- 
poBua,  and  execution,  as  well  as  venire^  which  may  be  issued 
from  the  Court.  C'hicanery  would  be  encouraged  to  the  de- 
triment of  justice,  if  inattention  to  such  a  mere  technical  form 
were  permitted  to  arrest  the  proceeding  of  the  Court  In 
Smith  V.  Allstanj  it  was  objected,  when  the  case  was  called 

'  ^oF*  ^  ^^^  ^^^''  ^  ^^        ^^  ^^  ^^^  ^^^  ^^^  °^^  ^^^  impression  of 
the  die,  by  which  it  might  appear  to  be  the  seal  of  the  Court. 

The  objection  was  overruled  because  it  was  made  too  late. 

Judge  Nott,  who  delivers  the  opinion  of  the  Court,  adds — 

<<  But  if  the  objection  had  been  made  at  an  earlier  period,  I 

think  it  ought  not  to  have  been  sustained.    The  impression 

made  by  a  seal,  in  the  ordinary,  hurried  course  of  business,  is 

frequently  very  slight,  never  indelible,  and  always  liable  to 

be  effaced  by  time  and  accident    Its  genuineness  is  more 

certainly  determined  by  the  manner  of  its  authentication, 

than  by  the  characteristic  and  distinguishing  emblems,  left 

upon  its  face.     The  duty  of  the  Clerk  of  the  Court  is  to 
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affix  the  seal  of  the  Court  to  every  judicial  process.  This  duty  ^^^^iii 
he  is  sworn  to  perform.    He  has  by  his  attestation  declared^     ^^  i^^.^ 
that  the  seal  amxed  to  the  process,  is  the  seal  of  the  Court ;  ^      ^ 

and  the  Judge  below  was  authorized  to  conclude  it  was  so."        \  ^^^ 
This  opinion,  though  the  judgment  of  the  Court  was  not  rest-  McKimtirray. 
ed  upon  it,  has  always  since  been  recognized  as  law  and  fol- 
lowed in  practice ;  so  that  the  seal,  affixed  to  the  process,  has 
been  recc^nized  and  admitted  as  the  seal  of  the  Court,  though 
the  impression  of  the  device  may  not  be  apparent. 

The  objection  that  the  names  of  the  grand  jurors  were 
not  inserted  in  the  indictment,  was  conclusively  settled  in 
77ie  Siate  v.  Cook.  Rilc^aaes, 

The  testimony  of  Sarah  McElmurray,  edicts  Sarah  McDaU* 
iel,  was  not  admitted  until  an  issue  was  tried  by  a  jury  and 
they  found  that  she  was  not  the  wife  of  the  prisoner.  So 
much  only  of  the  evidence  was  requred  by  the  ground  of  ap- 
peal,  as  was  necessary  to  present  the  single  point  of  law  on 
which  the  jury  were  instructed  that  a  divorce  by  the  law 
of  Geoigia,  being  grantable  in  a  Court  of  record,  could  be 

E roved  only  by  the  record  of  the  Court  in  which  it  may 
ave  been  gninted.     This  point.  Lord  Ellenborough,  in  the   g  ^^^  ^g^ 
case  of  the  King  v  The  inhabitants  ofCastell,  briefly  decid- 
ed by  affirming,  '^  It  cannot  be  argued  that  a  record  can  be 
proved  by  any  witness." 

Cochran  was  the  first  witness  sworn  for  the  prosecution, 
and  was  separated  from  the  other  witnesses  of  the  State,  when 
his  examination  was  closed.  He  could  not  be  aided  in  giv- 
ing bis  testimony,  by  their  statement ;  nor  they,  by  his.  The 
object  of  separating  witnesses  is  to  prevent  their  hearing  the 
testimony  of  each  other  and  being  thereby  assisted  in  preserv- 
ing consistency  in  a  fabrication.  By  the  presence  of  Coch- 
ran in  Court  when  the  solicitor  opened  the  case  to  the  jury, 
with  a  brief  outline  of  the  evidence  he  expected  to  produce, 
the  defendant  was  not  deprived  of  the  means  of  detecting  in- 
consistencies in  the  testimony  of  the  witnesses  for  the  State; 
nor  his  security  against  combination  impaired.  3  Bail.  565. 

In  the  SlcUe  v.  Anderson,  the  Judge  permitted  the  jury,  in  a 
capital  case,  to  be  discharged  from  the  adjournment  of  the 
Court,  one  day,  until  it  was  convened,  the  next.  That  is 
sufficient  aathority  for  the  Judge  to  permit  one  juror  to  retire, 
for  a  brief  time,  from  the  jury  box. 

The  affidavits  of  Cochran  and  Sarah  McDaniel  were  not 
produced  at  the  trial, — and  that  of  Cochran  has  not  been  here 
presented  to  the  Court.  This  would,  in  ordinary  cases,  be  a 
sufficient  answer  to  the  6th  ground  for  a  new  trial ;  but  it  is 
proper,  in  favor  of  life,  to  consider  the  objection.  Sarah  Mc- 
Daniel, in  her  testimony,  did  not  fix  the  time  when  the  pri- 
soner and  herself  left  their  house  to  go  to  Scott's.  But  she 
said,  on  her  way  home  from  Tobin's,  she  met  Turner ;  and 
6 
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M^^^iih  ^^  ^^^  about  an  hour  after  she  got  home,  that  the  prisoner 

^ay   184^  ^^^  herself  set  out  for  Scott's.    Turner  said  he  got  to  Tobin's 

Th  "silte    ^^^^  ^^  ^^^^  ^^^^^  sunrise.  In  the  affidavit  she  says  it  was 

e^  tate   cj^jjQm  gjgjjj  o'clock"  they  set  out  for  Scott's.    The  va- 

McElmurmy.  riance  is,  between  8  o'clock  and  two  hours  after  sunrise. 
In  her  testimony,  the  witness  said  that  when  they  set  out 
to  go  to  Scott's,  they  left  Stallings  standing  in  the  room ; 
and  on  their  return,  they  found  him  lying  asleep  near 
the  fodder  stack,  by  the  path  from  the  prisoner's  house  to 
Scott's.  In  the  affidavit,  it  is  said  Stallings  ''  went  from  the 
prisoner's  towards  Scott's,  and  before  he  got  to  Scott's,  he  lay 
down."  The  want  of  precision,  as  to  the  time,  in  the  «(ritness' 
affidavit,  who  is  an  ignorant  person,  and  whose  attention 
may  not  have  been  called  to  the  importance  of  exactness,  is 
not  sufficient  to  impeach  the  truth  of  her  evidence.  The  fact 
that  Stallings  was  at  the  prisoner's  when  the  witness  and  the 
prisoner  set  out  for  Scott's,  and  that  they  found  him  lying  near 
the  fodder  stack,  when  they  returned,  is  not  contradicted  by 
the  affidavit.  The  statement  in  the  affidavit  that  Stallings 
went  from  the  prisoner's  towards  Scott's,  and  before  he  got  to 
Scott's  he  lay  down,  does  not  necessarily  imply,  as  has  been 
argued,  that  Stallings  left  the  house  before  the  witness.  The 
rest  of  the  affidavit,  which  sets  out  the  material  facts,  is  in 
strict  conformity  with  the  testimony  of  the  witness,  at  the 
trial. 

The  memorandum  of  the  testimony  of  the  witnesses,  ex- 
amined before  the  Coroner,  taken  by  a  person  who  was  present, 
would  not  be  competent  evidence,  it  it  were  proved.  The 
witness  was  not  offered  at  the  trial,  though  he  was  pre- 
sent in  Court ;  and  it  would  be  relaxing  the  rules  of  evidence 
to  a  degree  entirely  inconsistent  with  the  administration  of 
the  criminal  law,  if*^  it  may  be  assumed,  in  behalf  of  the  pri- 
soner, that  the  witness,  if  offered,  would  not  have  been  ad- 
mitted, and  the  omission  to  offer  him  be  allowed  as  a  cause 
for  a  new  trial. 

In  support  of  the  5th  ground,  that  the  testimony  of  the  wit- 
nesses was  insufficient  and  contradictory,  it  has  been  chiefly 
urged,  that  the  testimony  of  Sarah  McDaniel  is  not  to  be  cre- 
dited, because  falsified  in  a  material  circumstance,  when  she 
stated  that,  on  the  prisoner's  return  from  the  fodder  stack  to 
the  house,  he  threw  something  like  an  axe  over  the  fence ; 
and  it  is  said  there  is  no  proof  of  any  fence  between  the  house 
and  the  fodder  stack,  which  was  about  300  yards  from  the 
house.  Sarah  McDaniel  certainly  affirms,  in  the  statement 
impeached,  that  there  was  a  fence ;  and  no  witness  has  said 
there  was  not.  It  is  not  improbable  the  house  of  the  prisoner 
may  have  had  a  space  around,  enclosed  by  a  fence.  The  de- 
nial of  the  existence  of  such  a  fence  rests  entirely  on  the  as* 
sertion  of  the  counsel,  who  does  not  affirm  any  knowledge  of 
the  fact  beyond  what  the  evidence  discloses. 
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The  uncertainty  respecting  the  time  when,  by  Sarah  Mc-    Columbia, 
Daniel's  statement,  the  prisoner  left  his  house  and  went  to^^^^'  is^.^ 
the  fodder  stack,  and  also  respecting  the  precise  time  when      ^      ' 
Mrs.  Tobin  saw  him  chopping  at  the  stack,  was  much  insist-        \  ***® 
ed  on  in  the  argument  below.     The  jury  were  advised  that,  McElmumy, 
in  this  particular,  it  was  indispensable  that  the  testimony  of 
the  witnesses  should  coincide  ;  because  the  proof  of  the  pri- 
soner's guilt,  so  far  as  it  depended  on  the  testimony  of  these 
witnesses,  depended  on  their  agreement.  Sarah  McDaniel  got 
home  about  an  hour  after  sunrise,  which  on  the  23d  Deer, 
was  said  to  be  10  minutes  after  7  o'clock.    She  was  absent 
an  hour  getting  breakfast.  It  was  after  breakfast,  they  set  out 
for  Scott's.    They  were  absent  about  half  an  hour,  or  three 
quarters,  when  they  returned  home.    The  prisoner  then  went 
to  the  fodder  stack,  where  Stallings  was  asleep.    Mrs.  Tobin 
said  it  was  10  or  11  o'clock  that  she  sent  her  nephew  to 
Scott's ;  and  he  not  returning  as  soon  as  she  expected,  she 
went  to  look  for  him.  It  was  then  she  saw  the  prisoner  chop- 

Sing  near  the  fodder  stack.    All  the  particulars  of  the  evi- 
ence  affecting  this  question  were  carefully  submitted  to  the 
jury. 

Apart  from  the  testimony  of  these  witnesses,  the  circum- 
stances proved  bear  hard  against  the  prisoner.  The  caution 
Siven  to  Mrs.  Tobin,  at  her  house,  respecting  the  prisoner's 
eclared  intention  to  kill  Stallings ; — the  threat  renewed,  when 
suddenly  awakened,  at  his  own  house ;  the  blood  spattered  . 
on  his  clothes ;  his  declaration  that  he  had  not  seen  Stalhngs 
after  he  left  the  house, — the  dead  body  found  in  his  enclo- 
sure ;  his  reluctance  to  go  where  it  was,  and  his  emotion  in 
its  presence ;  his  contradiction  there,  that  he  had  last  seen 
Stallings  at  that  place ;  his  hesitation  or  denial  to  own  his 
axe,  until  charged  with  it  by  the  witness  who  had  sold  it  to 
him — his  declaration  that  he  had  cut  fresh  meat  with  it, — 
the  blood  and  hair  which  the  axe  exhibited, — his  agitation 
when  carried  back  to  the  house,  and  the  attempts  to  pick  the 
blood  off  his  clothes,  when  his  back  was  turned  to  the  per> 
sous  present ; — these  circumstances  present  strong  evidence 
of  guilt.  When  to  them  is  added  the  direct  testimony  of 
Mrs.  Tobin  and  Sarah  McDaniel,  if  they  are  credible  witnes- 
ses, of  which  the  jury  were  the  only  competent  judges,  the 
vendict  is  confirmed  by  evidence,  so  direct,  consistent  and 
cumulative,  that  the  Court  can  discover  no  ground  on  which 
to  remand  the  case  for  a  new  trial. 

The  motion  is  refused. 

CNealt,,  J.  and  Evans,  J.  concurred. 
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CotmiBu.  John  Floyd  et  al.  v. '  Washington  Floyd. 


l^ 


— ^v^  Undue  influence,  such  as  would  destroy  a  will,  or  prevent  lt«  probate,  must  ap- 

Floyd  pear,  by  the  proof,  to  hare  been  sufficient  to  deprive  the  supposed  testator  of 

Flovd  ^®  ^^^  exercise  of  his  own  will. 

The  exercise  of  undue  influence,  in  preventing  the  revocation  of  a  will,  will  not 
create  an  implied  revocation.  A  will  of  real  and  personal  estate,  according  to 
our  Acts,  cannot  be  revoked,  but  by  an  instrument  in  writing,  executed  with 
the  same  solemnities  as  the  will  itself— by  obliteration,  oi  by  burning,  or  de- 
stroying, (unless  it  be  in  the  case  of  implied  revocation  by  marriage,  and  the 
birth  of  issue,) — nor  will  the  frandulent  prevention  of  revocation  render  a  will 
void;  fop  at  most  to  say  so,  would  be  only  giving  effect  to  that^  in  another  form, 
which  it  is  denied  can  have  effect  as  a  revocation. 

On  an  appeal  from  the  decree  of  the  Ordinary,  deciding  in  favor  of  a  will,  the 
oorrect  practice  is,  that  the  witnesses  to  the  will  be  first  examined — ^that  the 
appellant  then  offer  evidence  to  attack  the  will^-and  lastly,  that  the  appellee 
give  evidence  in  reply,  and  in  support  of  the  will.  The  appellant  is  not  enti- 
tled to  reply  to  tlie  evidence  last  given,  unless  to  discredit  the  appellee's  wit- 
nesses. 

Before  O'Neall,  J.  at  Newberry — Aprils  Extra  Term,  184S. 

REPORT  OP  THE  CIRCUIT  JUDGE. 

This  was  an  appeal  from  the  Ordinary,  who,  on  an  appli- 
cation to  have  the  will  of  Charles  Floyd,  deceased,  provea  in 
solem  form  of  law,  had  decided  in  favor  of  the  will.  The 
appellants  presented  various  grounds  of  appeal,  but,  in  sub- 
stance,  they  only  presented  two  objections :  1st.  That  the  will 
was  executed  under  undue  influence.  2d.  That  the  testator, 
by  undue  influenccy  was  prevented  from  revoking  the  same. 

The  testator  was  a  bachelor,  a  good  deal  embarrassed :  he 
had  a  brother,  John,  and  three  sisters,  Mrs.  Chandler,  Mrs, 
Burton,  and  Mrs.  Williams.  He  was,  for  several  years,  from 
'42,  in  feeble  health,  but  until  within  a  year  of  his  death  he 
was  generally  able  to  ride  about  and  attend  to  his  own  affairs. 
In  the  year  of  his  death  he  was  once,  before  his  last  illness, 
at  the  very  gates  of  death.  For  some  time,  t/ten,  he  was  un- 
able to  attend  to  any  thing.  Afterwards,  however,  he  rode 
about  and  attended  to  the  transaction  of  some  business. 

The  appellee  was  his  uncle.  He  is  a  man  of  very  consid^ 
erable  wealth,  and  had  aided  the  deceased  in  paying  some 
pressing  debts,  and  he  gave  him  the  assurance,  while  he  had 
any  means  he  should  not  suffer.  To  him  the  testator  left 
his  entire  estate,  and  appointed  him  sole  executor  of  his  will. 

The  will  was  dated  the  11th  June,  1845 ;  he  died  20th  Au- 
gust, '47.  It  was  executed  at  Newberry  C.  H.  The  testator 
resided  10  or  12  miles  from  that  place.  He  came  to  the  vil- 
lage on  that  day,  unaccompanied  by  the  appellee.    Col.  Fair 
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drew  his  will  according  to  his  directions.    He,  Kenaid  and    ^^^^^J^ 
Ramage,  witnessed  the  execution  in  all  the  forms  required  ^^^'  ^^' 
by  law.    They  all  agreed  he  was  then  of  sound  mind.    At  *^    ZTC — ' 
the  same  time  he  executed  a  power  of  attorney  to  the  appel-         ^ 
lee,  authorizing  him  to  manage  his  affairs,  and  even  to  sell  or      Floyd, 
mortgage,  if  necessary,  parts  of  his  estate.    It,  with  the  will, 
was  sealed  up  and  placed  in  Col.  Fair's  stroug  box.    The 
execution  ana  contents  of  the  will  were  communicated  by 
CoL  Fair  to  the  appellee,  in  January,  1846 :  but  he  enjoined 
him  to  keep  it  to  himself,  as  it  was  a  professional  secret. — 
There  was  no  other  proof  that  the  appellee  had  any  knowl- 
edge of  the  power  of^  attorney.    It  seemed  to  have  been  for- 
gotten by  the  witness,  until  found  with  the  will,  when  the 
seals  were  broken  by  the  Ordinary,  to  whom  Col.  Fair  de- 
livered the  package,  after  the  death  of  Charles  Floyd,  dec'd. 

I  thought  there  was  no  evidence,  whatever,  of  any  kind,  to 
induce  a  belief  of  undue  influence  at  or  before  the  execution 
of  the  will.  It  must,  however,  be  stated,  under  the  grounds  of 
appeal,  that  Mrs.  Stacey  Chandler,  the  wife  of  Israel  Chandler, 
a  sister  of  the  deceased,  with  her  husband,  released  her  in- 
terest in  the  estate  of  the  deceased  to  Henry  Burton,  one  of 
the  appellants,  and  was  examined  on  various  matters.  She 
proved  that  in  a  conversation,  between  her  and  the  appellee, 
he  had  said  to  her  that  *<  Susan  (Mrs.  Burton)  ought  not  to  ex- 
pect any  thing  from  her  brother :  her  husband,  Henry  Bur- 
ton, had  acted  so  badly  towards  him,  in  refusing  to  have  his 
property,  or  to  be  the  executor  of  his  will.  Charles,  he  said, 
complained  of  that  to  him,  and  was  so  much  grieved  about 
it  that  he  told  him  there  was  a  man  who  would  take  his  pro- 
perty, and  act  on  his  will." 

Joseph  Davenport  proved  that  the  day  after  the  burial  of 
Charles  Floyd,  the  appellee  said  "  he  did  not  know  whether 
Acre  was  a  will  or  not."  He,  (the  appellee,)  said,  on  one  oc- 
casion, the  deceased  called  upon  him  at  his  gate,  and  he  let 
him  have  some  money.  He  then  told  him,  he  said,  if  he 
died  or  went  away,  he  would  find  papers  in  Fair's  office 
which  would  tell  him  what  to  do. 

Noah  Harman  said  he  became  acquainted  with  Charles 
Floyd  in  '^.  He  (Charles)  said  the  appellee  was  attending 
to  his  business.  In  the  course  of  a  conversation  with  the 
appellee,  before  Charles  Floyd's  death,  he  (the  appellee)  told 
him  that  "  Charles  came  to  him,  and  told  him  he  expected 
that  Burton  and  among  them,  would  break  him  up.  He  said 
he  told  him  he  need  not  be  afraid,  he  would  help  him  as  long 
as  he  had  any  money." 

There  seemed  to  be  no  doubt  that  the  appellee  frequently 
acted  for  Charles  Floyd,  as,  for  example,  in  the  sale  of  his 
brother's  property ;  but  his  act  in  that  behalf,  was  specially 
confirmed  to  the  sheriff  by  the  said  Charles.  So,  too,  he 
advanced  sums  of  money  for  Charles.     On  one  occasion 
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CoLUMBu,  he  paid  a  large  judgment,  and  took  an  assignment  of  it. 

May,  1848.  gQ  ^^i^  j^^  managed  his  plantation  for  him,  especially  the 

Z?^"^     'year  he  died.     But  there  was  also  no  doubt  that  the  testator 

^        attended  to  his  own  affairs  up  to  a  very  short  time  before  his 

Floyd.  .  death,  as  in  the  payment  of  debts,  providing  necessaries  for 

himself  and  family. 

The  main  question,  in  the  case,  was  whether  the  testator, 
by  the  undue  influence  of  the  appellee,  was  prevented  from 
revoking  his  will.  On  this  question  was  the  main  body  of 
the  evidence.  I  shall  present,  in  as  brief  a  way  as  I  can,  the 
facts  and  proof  which  seem  to  me  to  be  essential  to  its  cor- 
rect understanding.  In  the  first  place,  I  regarded  it  as  very 
important  to  ascertain  the  state  of  his  feeling  towards  his 
brothers  and  sisters,  to  the  period  of  his  death. 

As  to  Henry  Burton,  the  husband  of  his  sister,  Susan,  it 
appeared  that  he,  the  testator,  was,  for  several  years,  exceed- 
ingly hostile ;  and  that  feeling  (if  Mrs.  Gray  was  to  be  be- 
lieved, in  opposition  to  Mrs.  Chandler,  who  had  stated  that 
he  wished  to  be  reconciled  to  his  sisters,)  was  extended  to  his 
sister,  Mrs.  Burton.  For  she  proved,  during  one  of  Charles's 
attacks,  This  first  bad  spell,  April,  '47,)  Mrs.  Burton  was  in 
the  act  or  giving  him  drink,  when  Mrs.  Chandler  told  her  to 
^  let  him  alone,  he  did  not  wish  to  have  any  thing  to  do  with 
her — that  he  had  told  her  (Mrs.  Chandler)  that  he  had  sent 
word  to  Mrs.  Burton  and  Mrs.  Williams,  his  youngest  sister, 
that  he  was  sick — if  they  would  not  come  for  that,  he  shoula 
send  no  more  negroes  and  papers  for  them." 

As  to  Mrs.  Williams,  (his  youngest  sister,  Elizabeth,)  he 
seemed  to  have  been  much  displeased  with  her  marriage. — 
He  said  to  Drayton  Waldrop  that  he  "  sooner  would  have 
seen  her  buried  face  foremost,  or  married  to  his  negro  man, 
Ephraim,"  than  the  man  to  whom  she  was  married.  She 
and  her  liusband,  just  before  his  death,  had  filed  a  bill  in 
equity  against  him,  to  account  for  his  guardianship,  and  in 
July  preceding  his  death,  a  decree  had  been  obtained  against 
him  tor  a  large  sum,  something  over  $4,000.  To  his  sister, 
Mrs.  Chandler,  however,  as  she  proved,  he  expressed  his  de- 
sire to  be  reconciled  to  his  sisters.  He  told  her  she  could  not 
tell  how  much  good  it  had  done  him  to  see  his  youngest  sis- 
ter, Elizabeth,  (Mrs.  Williams,)  who  had  visited  him.  He 
told  her  he  intended  to  give  her  four  negroes,  a  woman  and 
children,  whom  his  mother  had  enjoined  him  to  give  to  her, 
if  he  died  childless. 

As  to  Mrs.  Chandler,  who  was  not  a  party  to  this  appeal, 
and  who  was  examined  as  a  witness,  it  was  manifest  he  ought 
to  have  had  a  very  great  affection.  She  had  nursed  and  at- 
tended on  him  during  his  spells  of  sickness,  more  like  a  mo- 
ther than  a  sister.  She  proved  that  he  had  again  and  again 
declared  his  intention  to  provide  for  her.    But  it  appeared 
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from  other  proof,  if  believed,  that  he  had  weighty,  and  per-  ^^''^^jU 
haps  insurmountable  objections  to  giving  her  any  part  of  his  ^~^__\ 
slave  property.    He  said  to  Drayton  Waldrop,  as  he  proved,      IT^^^ 
that  "he  (Charles)  was  mean  enough  to  negroes,  but  that         ^ 
Chandler  and  his  wife  were  ten  times  meaner — that  he  knew      Floyd. 
of  them  kicking  little  negroes  out  of  the  door,  which  was 
high  from  the  ground — that  he  had  also  known  of  Chandler 
setting  his  dogs  on  little  children,  who  could  not  get  out  of 
the  way,  tearing  theit  clothes  off  them,  and  their  skin."    To 
him,  Drayton  Waldrop,  he  (Charles  Floyd)  declared  that 
''  they  should  never  have  any  of  his  negroes."    This  he  said 
to  him  the  middle  of  June.     The  same  declarations  were,  in 
substance,  also  proved  by  Mr.  Golding. 

To  Noah  Harman  he  stated  that  "  some  years  ago  he  was 
at  mill  at  Chandler's,  he  had  something  given  to  him  there, 
which  he  took  to  be  ratsbane.  He  said  if  he  had  not  met  with 
speedy  relief,  he  must  have  died."  The  witness  said  he  did 
not  s^erwards  go  to  Chandler's  mill. 

His  brother,  John,  is  a  man  of  very  weak  understanding ; 
he  is  not  fit  to  manage  his  own  affairs.  When  he  was  about 
failing,  he  confessed  a  large  judgment,  which  I  thought,  from 
the  proof,  was  done  to  protect  his  (John  Floyd's)  property  from 
sale — or  perhaps,  more  properly  speaking,  to  secure  the  use  of 
part  of  it  to  John.  Under  that  judgment  Charles  Floyd 
tx>ught  some  of  his  property.  He  permitted  him  to  have  the 
service  of  two  of  the  slaves.  He  lived  on  his,  Charles  Floyd's 
land,  where  he,  Charles,  supported  him.  He  again  and  again 
expressed  his  desire  to  provide  for  John. 

Notwithstanding  his  mental  weakness,  John  seemed  to  be  a 
man  of  great  violence  of  passion.  He  threatened  Charles 
more  than  once  with  cutting  his  throat ;  and  his  outrageous 
abuse  of  him^  on  the  Wednesday  before  his  death,  likely  pro- 
duced bis  death  sooner  than  it  might  otherwise  have  occurred. 

It  was  next  inquired  into,  what  did  the  appellee  do  to  pre- 
vent Charles  Floyd  from  revoking  his  will ;  and  did  he  pre- 
vent him? 

On  the  26th  of  April,  '47,  when  he  was  supposed  to  be  in 
dying  circumstances,  Jesse  Moats  visited  him  at  his  request. 
He  told  him,  on  that  occasion,  that  his  affairs  were  not  to  his 
mind — that  he  wanted  him  to  take  titles,  for  John,  in  the 
GrifBn  land.  This  the  witness  declined  to  do.  He  told  him 
also,  be  wished  to  give  some  negroes  to  Mrs.  Chandler.  He 
told  him  his  affairs  were  then  so  arranged  that  if  he  died 
they  would  get  nothing.'  In  the  course  of  the  night  he  lay 
down  on  a  bed,  in  an  adjoining  room,  but  through  the  door 
of  which  he  could  see  Charles's  bed.  He  said  he  was  awak- 
ed by  hearing  Charles  speaking  louder  and  plainer  than  he 
ever  expected  to  hear  him  speak  again.  That  he  was  talk- 
ing to  the  appellee^  who  had  been  there  in  the  evening  and 
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OoLUMBu,   gone  home,  but  bad  returned,  as  tbe  witness  supposed,  after 
^^y»  ^^^^  he  had  dropped  to  sleep.    He  said  he  heard  Charles  say  •*  he 
^^ — ip'"^      'wished  to  alter  his  will;"  the  appellee  told  him  "t/  and  Pair 
'^^       should  be  there  by  sunrise,  and  then  he  could  make  any  al- 
Floyd.      teration  he  pleased."    At  this  moment,  he  said  he  heard  the 
inquiry  made,  as  he  thought  by  the  appellee,  "  Where  is  un- 
cle Jesse  ?"    The  reply  was,  "  in  the  next  room."    The  door 
was  drawn  to,  and  he  heard  or  saw  no  more.    Washington 
Floyd  did  not  come  to  Charles  Floyd's  ilntil  the  next  day  in 
the  evening :  he  then  made  a  settlement  between  the  witness 
and  the  testator.    Charles  was,  at  that  time  of  the  day,  in- 
capable of  doing  any  thing. 

Col.  Fair  was  not  there  at  all.    Mrs.  Chandler  proved  that 
about  the  time  he  was  getting  up  out  of  this  spell,  she  was 

I)reparing  to  take  home  with  her  a  negro  girl,  whom  she  al- 
eged  her  brother  intended  as  a  nurse  for  her  child,  and  whom, 
she  said,  he  had  given  to  her.  This,  she  said,  was  prevented 
by  the  appellee,  who,  she  said,  told  her  brother  ^  it  mast  not 
be,  every  thing  must  remain  as  before,  or  he  would  not  do 
any  thing  more  for  him."  The  Sunday  after  Equity  Court, 
at  Newberry,  (July,  1847.)  she  said  her  brother  was  much 
dissatisfied  about  his  will ;  he  said  that  he  wanted  her  and 
John  to  have  his  property ;  that  when  he  made  his  will  he 
thought  nobody  cared  for  him,  but  now  he  had  found  that 
she  and  John  did  care  for  him,  by  the  attention  they  had  be* 
stowed  on  him. ,  On  that  or  some  other  occasion,  she  said, 
she  overheard  a  conversation  between  the  deceased  and  the 
appellee.  In  that  conversation,  she  said,  Charles  sjiid  <<  be 
wanted  to  alter  the  will ;  that  the  appellee  told  him  every 
thing  must  remain  as  heretofore,  or  he  would  quit  him."  He 
(the  appellee)  told  him,  (the  deceased,)  however,  at  last,  that 
as  soon  as  he  got  well  enough  he  could  go<lown  to  the  Court 
House  and  alter  it  there.  He  persuaded  him,  she  said,  he 
was  better.  After  a  Uttle,  she  said,  the  appellee  came  to  her 
and  told  her  to  encourage  Charles  in  the  belief  he  was  bet- 
ter. She  said  '^  she  could  not  do  it,  he  was  worse  ;"  he  said 
"  he  knew  it — he  (Charles)  could  not  live."  He  told  her  to 
*'give  him  his  toddy  freely,  and  he  would  soon  give  up  all 
his  discontents."  She  told  him  "  the  doctors  had  advised 
against  it."  He  told  her  ^  it  was  no  odds — ^he  could  not  live 
any  how — let  him  have  what  he  wanted."  Major  Is.  Chand- 
ler, the  husband  of  the  last  witness,  proved  that  when  he 
went  up,  on  Monday,  the  27th  April,  Charles  and  the  appellee 
were  talking  by  themselves — when  he  stepped  in  he  heard 
deceased  say  to  the  appellee,  "  you  have  not  done  as  yoo 
ought  to  have  done."  He  said  he  then  went  out  into  the  pi- 
azza. Jesse  Moats,  be  said,  was  there  when  he  came  there. 
After  some  time,  he  said,  the  appellee  came  out,  said  he  did 
not  feel  well,  that  he  had  been  up  all  the  night  before — ^Jesse 
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Moats,  he  said,  had  been  there  trying  to  get  Charles  to  put  Ooluhbu, 

the  Griffin  land  in  his  hands  for  John.    That  he  had  better ,^*^^^ 

mind  what  he  was  about.    He  said  Charles  "  wished  to  alter      pj^     * 

his  wiU— that  he,  the  appellee,  was  interested,  and  he  should        !^ 

not"    Eight  or  ten  days  before  he  died  this  same  witness      Floyd. 

said  he  heard  the  testator,  in  the  presence  of  the  appellee, 

say  he  wanted  to  send  for  John  Davenport  and  Mason  Young. 

The  appellee  told  him  Young  was  at  the  springs :  he  theii 

said  John  would  do  to  let  people  know  what  he  wanted  done. 

He,  J.  Davenport,  was  not  sent  for.    The  Sunday  before  he 

died,  this  witness  said,  Charles  wished  to  go  home  with  him^ 

as  It  would  be  more  handy  for  his  wife  to  nurse  him.    He 

said  the  appellee  was  unwilling — "  declared  he  should  not  go 

— ^he  would  be  too  nigh  the  Court  House,  and  might  get  the 

papers  altered."    Charles  Scott  proved  that  after  he  got  better 

of  his  first  bad  spell,  in  April,  he,  the  appellee,  said  if  he  had 

died  "  John  would  have  been  in  a  horrible  fix."    That  "  as 

soon  as  he  got  up,  he  would  do  something  good  for  him." — 

The  witness  asked  if  the  appellee  would- not  do  it.    He  said 

he  might  do  something,  hut  not  so  much  as  hsj  the  testator^ 

witnied. 

It  was  alleged  that  Moats,  Mrs.  Chandler,  and  Major  Chan- 
dler, were  mistaken  in  their  testimony ;  many  contradictions 
in  Mrs.  Chandler's  and  Major  Chandler's  testimony  were 

S roved.  So  too  it  was  pretty  clearly  proved,  I  thought,  that 
Ir.  Moats  was  mistaken  in  supposing  that  the  appellee  was 
at  the  deceased's  after  he  lay  down ;  but  their  credit  was  fully 
and  fairly  submitted  to  the  jury,  and  therefore  the  testimony 
on  that  matter  need  not  be  more  fully  reported. 

On  the  26th  of  May  and  15th  of  June,  1847,  Charles  Floyd, 
the  deceased,  was  at  Newberry  Court  House,  and  on  each  of 
those  days  Col.  Fair  was  at  home  and  in  his  office. 

The  jury  were  instructed,  1st.  as  to  undue  influence  :  that 
to  be  such  as  would  destroy  a  will,  or  prevent  its  probate,  it 
must  appear  by  the  proof  to  be  such  as  deprived  the  sup* 
posed  testator  of  the  free  exercise  of  his  own  wUl !  Where 
a  man  was  in  common  health  and  possessed  of  a  sound  mind. 
in  general^  I  thought  such  a  thing  as  undue  influence  could 
hardly  be  said  to  exist.  There  might,  however,  be  some 
extraordinary  cases,  where  it  might  be  found.  Where  one 
was  o{  weak  mind  or  of  sick  habits,  then  in  such  cases  it 
might  be,  that  a  strong  mind,  acting  upon  the  one  thus  weak 
or  sick,  might  lead  him  to  make  a  will  not  the  expression  of 
his  own  wishes,  but  of  him  who  had  thus  acted  upon  him, 
and  then  the  undue  influence  contemplated  by  the  law  would 
set  aside  the  will.  So  too,  I  told  them,  it  might  be  possible 
for  a  man  to  be  in  such  distressed  pecuniary  circumstances, 
as  to  place  him  entirely  in  the  power  of  his  creditor,  ana 
then  if  such  power  was  exercised  to  force  him  to  make  Sr  will 
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CoLTTMBu,  against  his  wishes,  it  might  be  that  it  would  be  enough  to 
Jday,  1848.  (jegt^Qy  j^.  Persuasion,  acts  of  kindness,  or  any  thing  of  that 
^  '  kind,  were  not  undue  inBuence.  I  did  say  to  the  jury,  in 
^  this  connection,  if  a  man  were  embarrassed  and  another  was 
Floyd,  to  propose  to  him  to  pay  his  debts  if  he  would  make  a  will  in 
his  favor,  and  the  will  was  accordingly  made,  that  that  would 
not  of  itself  be  evidence  of  undue  influence.  Such  a  propo- 
sition, and  such  a  result  from  it,  was  however  far  from  being 
creditable,  or  deserving  encouragement.  I  told  the  jury,  very 
plainly,  I  thought  there  was  no  evidence  of  undue  influence 
in  obtaining  the  execution  of  the  will.  I,  however,  placed 
before  them  all  the  facts,  and  told  them  if  they  made  out  a 
case  of  undue  influence,  that  then  they  might  find  against 
the  will.  I  did,  in  commenting  on  Mrs.  Chandler's  title  to 
credit,  say  to  the  jury,  that  notwithstanding  the  release  exe- 
cuted by  her  and  her  husband  to  Burton,  if  the  will  was  set 
aside,  and  she  survived  her  husband,  she  might  be  entitled  to 
her  share  of  her  brother's  estate ;  but  this  remark,  right  or 
wrong,  could  not  have  prejudiced  the  appellants,  for  I  told 
the  jury  that,  in  this  case,  she  was  competent,  and  must  be 
believed,  unless  they  thought  she  was  contradicted,  and  thus 
her  credit  destroyed.  But  even  in  that  view  I  told  the  jury  I 
thought  that  at  the  most,  all  that  could  be  said,  was,  that  she 
had  forgotten  or  been  mistaken  in  some  of  the  facts  denied 
or  stated  by  her.  As  to  the  power  of  attorney,  there  was  no 
proof  of  delivery,  further  than  it  was  signed,  sealed  and  locked 
up,  in  Col.  Fair's  strong  box,  under  an  envelop,  sealed  and 
not  broken,  until  after  the  testator's  death.  I  thought  this  no 
delivery :  but  I  did  not  take  the  matter  from  the  jury.  They 
had  it  and  all  the  facts,  shewing  that  the  appellee  acted  for 
the  deceased,  before  them,  on  the  question,  how  far  he  was 
the  agent  of  the  deceased.  On  the  question  of  preventing 
the  revocation,  by  undue  influence,  I  laid  before  the  jury  all 
the  facts:  but  told  them  that  I  thought  that  they  did  not 
make  out  such  a  case  as  would  revoke  a  will,  which,  in  gen- 
eral, was  irrevocable,  except  by  the  execution  of  another  will 
or  codicil,  or  by  destroying  or  obliterating  the  will,  by  the 
testator  or  by  sdtne  one  in  his  presence,  and  by  his  direction 
and  consent.  1,  however,  told  the  jury  there  might  be  extra- 
ordinary cases,  such  as  duress,  fraud  and  false  representa- 
tions, of  destroying  or  obliterating,  which  the  testator  directed 
to  be  done,  but  which  was  not  done,  which  might  have  the 
effect  of  preventing  a  will  from  being  proved,  as  being  not  in 
law  the  will  of  the  party.  But,  in  this  case,  I  thought  there 
was  nothing  which  could  have  that  efiect. 

I  made  no  special  ruling  about  the  course  in  which  the 
evidence  was  to  be  given.  I  was  first  asked,  by  Mr.  Fair, 
how  the  case  should  be  begun.  I  told  him  the  witnesses  to 
the  will  must  be  first  examined,  and  then  the  pixK>f  of  the 
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api>ellants  would  be  heard.    In  the  course  of  Mr.  Pope's  ex-   Columbij, 
amination  of  the  witnesses,  for  the  appellants,  he  asked  me^^^^'  IB4B.^ 
if  he  should  go  through  with  his  proo^  or  whether  he  would  ^^     piC^     ' 
have  the  right  of  reply  to  the  appellee's  proof.    I  said  to  him         .J^ 
I  thought  he  had  better  go  through  ;  that  I  did  not  think  he      Floyd, 
would  be  entitled  to  reply  to  the  appellee's  proof  unless  it 
was  to  discredit  his  witnesses.    He  acquiesced,  as  I  supposed, 
without  making  any  point  about  it.    Indeed,  I  supposed  he 
and  Mr.  Fair  both  asked  the  questions  they  did  more  as  mat- 
ter of  advice  than  any  assertion  of  right.    Mr.  Pope  went  on 
and  exhausted  his  proof  on  the  part  of  the  appellants.    The 
appellees  were  then  heard,  and  then  Mr.  Pope  claimed  the 
right  to  examine  witnesses  to  contradict  the  appellee's  wit- 
nesses: he  was  allowed  to  do  so,  without  objection. 

The  jury  found  for  the  will.  The  appellants  appealed,  on 
the  accompanying  grounds  : 

1st.  That  the  supposed  testator,  Charles  Floyd,  junior,  be- 
ing in  ill  health,  and  being  very  much  embarrassed  in  his 
pecuniary  circumstances,  and  apprehensive  of  being  broken 
up  by  his  creditors,  was  induced  to  make  the  will,  giving  his 
whole  estate  to  the  defendant,  by  promises,  on  the  part  of  the 
defendant,  to  afford  him  pecuniary  aid ;  and  his  Honor  erred 
in  not  instructing  the  jury  that  they  might,  by  law,  set  the 
will  aside  for  fraud  or  undue  influence,  if  said  facts,  under 
the  circumstances  of  the  case,  in  their  judgment  constituted 
fraud  or  undue  influence. 

2d.  That  his  Honor  erred  in  instructing  the  jury  that  the 
promise  to  afford  pecuniary  assistance  to  the  testator,  under 
the  circumstances  indicated  in  the  first  ground,  could  not,  in 
law,  affect  the  validity  of  the  will. 

3d.  That  his  Honor  erred  iii  instructing  the  jury,  that 
should  the  plaintiffs  succeed  in  setting  the  will  aside,  Mrs. 
Chandler  would  be  entitled,  notwithstanding  the  deed  of  as- 
signment by  Chandler  and  wife,  to  recover  her  distributive 
share  of  the  estate,  if  Mr.  Chandler  should  die  before  the 
same  should  be  distributed. 

4th.  That  his  Honor  erred  in  instructing  the  jury  that  the 
power  of  attorney,  from  Charles  Floyd  to  Washington  Floyd, 
was  not  delivered :  whereas  it  is  submitted,  that  the  proof 
was  sufficient  at  least  to  carry  the  question  to  the  jury. 

6th.  That  his  Honor  erred  in  instructing  the  jury,  that  the 
proof  offered  to  shew  that  the  defendant  hindered  and  pre- 
Tented  the  testator  from  revoking,  altering  and  destroying  the 
will  by  fraud  and  undue  influence,  was  not  sufficient,  in  law, 
to  affect  the  validity  of  the  will. 

6th.  That  his  Honor  erred  in  charging  the  jury  that  a  will, 
duly  executed,  could  not,  according  to  law,  be  set  aside  for 
fraud  or  undue  influence  practised  and  exerted  to  hinder  or 
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^^•wjwAj  prevent  the  testator  from  altering,  revoking  or  destroying  the 
May,  ^ow'  same. 

".^  '  7th.  That  the  testator  was  in  ill  health,  and  was  greatly 
yf  embarrassed,  and  was  apprehensive  of  being  broken  up  by 
Flojd.  his  creditors.  The  defendant  procured  him  to  niake  the  will 
and  power  of  attorney,  by  promises  to  afford  him  pecuniary 
aid.  And  the  defendant  being  his  agent,  having  the  control 
of  his  property,  with  authority  to  pay  his  debts,  and  to  sell  or 
mortgage  his  whole  estate  &>t  the  purpose,  and  having  paid  a 
judgment  against  him,  for  a  large  amount,  and  procured  the 
same  to  be  assigned  to  himself;  by  these  means  and  other 
circumstances  had  the  power  to  exercise,  and  did  exercise, 
great  control  and  influence  over  the  testator ;  and  the  defend- 
ant, availing  himself  of  this  confidential  relationship,  and  of 
these  means  of  influence  and  control,  hindered  and  prevent- 
ed the  testator  from  revoking  and  destroying  the  will,  by  va- 
rious acts  of  fraud  and  undue  influence,  proved  by  Jesse 
Moats,  Mrs.  Chandler,  Israel  Chandler  ana  other  witnesses. 
And  his  Honor  ought  to  have  submitted  it  to  the  jury  to  de- 
termine, upon  the  evidence,  whether  the  will  ought  not  to  be 
set  aside  for  fraud  and  undue  influence. 

8th.  That  his  Honor  erred  in  ruling  that  the  correct  prac- 
tice, in  cases  of  this  sort,  is : 

1st.  For  the  defendant  to  introduce  the  subscribing  wit- 
nesses to  the  will. 

2d.  For  the  plaintiff's  to  offer  evidence  to  attack  the  will ; 
and,  lastly,  for  the  defendant  to  give  evidence  to  support  the 
will  and  reply  to  the  evidence  on  the  part  of  the  plaintiff: 
whereas  it  is  submitted,  that  the  plaintiffs  ought  then  to  be 
allowed  to  give  evidence  in  reply  to  the  evidence  last  given 
by  the  defendant. 

9th.  Because  the  verdict  is  contrary  to  law  and  the  evi- 
dence. 

Popcj  for  the  motion. 
Perry,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

This  case  maybe  considered  under  three  heads:  1.  Undue 
influence  in  the  execution  of  the  will.  2.  Undue  influence 
in  preventing  the  revocation.  3.  Fraud  and  other  circum- 
stances rendering  the  will  void. 

1.  The  doctrine  of  undue  influence,  as  stated  by  the  Judge 
below,  in  his  charge  to  the  jury,  meets  with  the  approbation 
Cheves,  46.  ©f  this  Court.  The  cases  of  Parr  v.  Thomson,  and  O'Neall, 
1  Rich.  84.  executor,  v.  Parr,  are  full  and  clear  statements  of  the  rules 
by  which  cases  of  this  kind  are  to  be  regulated.  In  Parr  v. 
Thomson,  our  late  brother  Earle,  with  his  accustomed  clear- 
ness and  precision,  stated  the  result  of  his  examination  of  that 
which  constituted  such  an  exemption  from  undue  influence 
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M  to  firee  his  will  from  that  objecticm,  to  be,  that  the  party  ^''^'^ 
"  must  be  free,  and  under  no  compulsion  from  such  threat  or  ,^^^^*J_[^ 
Tioleuce  as  may  be  reasonably  supposed  to  move  a  constant^     Tij^T 
man."    I  am  very  much  inclined  to  agree  with  him  in  say-         ^ 
ing,  that  this  whole  doctrine  of  undue  influence  is  an  inno-      Floyd. 
vation  of  our  own.    Unquestionably  such  a  thing  as  avoid- 
ing a  will,  executed  by  a  sane  man,  with  the  solemnities 
required  by  the  Statute  of  Frauds,  was  never  heard  of  in 
England,  unless  fraud  or  imposition  was  (ully  and  clearly 
made  out    A  testament  was  a  much  slighter  thm^,  and  stood 
upon  no  such  strongly  fortified  grounds,  as  a  will  executed 
imder  the  Statute  of  Frauds :  and  to  such  a  disposition  of 
goods,  the  rules  of  the  civil  law  let  in  a  multitude  of  objec- 
tions, which  in  no  sort  applied  to  the  devise.    Still,  I  have  no 
where  found  such  a  substantive  head  as  undue  influence. — 
When  it  amounts  to  putting  in  fear  or  fraud,  then  it  might 
have  such  an  effect,  but  never  otherwise.    In  Williams  an 
Executors^  34|  it  is  said  very  justly. — "  the  influence  to  vitiate 
an  act  must  amount  to  force  ana  coercion,  destroying  free 
agency  ,*  it  must  not  be  the  influence  of  affection  and  attach- 
ment ;  it  must  not  be  the  mere  desire  of  gratifying  the  wishes 
of  another,  for  that  would  be  a  very  strong  ground  in  sup- 
port of  a  testamentary  act ;  further,  these  must  be  proof  that 
the  act  was  obtained  by  this  coercion ;  by  importunity  which 
could  not  be  resisted ;  that  it  was  done  merdy  for  the  sake 
of  peace ;  so  that  the  motive  was  tantamount  to  force  and 
fear.'^    How  a  man  of  sana  mens  in  sano  corpora^  caa  be  the 
subject  of  undue  influence,  so  as.  to  avoid  his  acts,  I  never 
have  been  able  to  understand.    He  may  have  unreasonable 
likes  and  diriikes,  he  n[iay  act  from  false  reasoning,  he  may 
act  unjustly,  and  even  cruelly  towards  his  family,  in  the  dis- 
position of  his  estate,  still  his  will,  when  legally  expressed, 
must  be  supported.    When,  however,  it  can  be  shewn  that 
he  is  a  man  of  weak  capacity,  or  laboring  under  sickness, 
rendering  him  incapable  of  seeing  and  understanding  as  he 
would  do  if  well,  then  it  may  well  be  that  one  having  influ- 
ence over  him,  may,  by  false  statements,  or  by  encouraging 
enmities  against  his  kindred,  lead  him  to  make  a  will,  which 
is,  like  its  origin^  £oilse,  and  therefore  originating  in  fraud, 
must  be  void. 

But  even  in  such  a  case  of  weakness,  ^'  it  is  not  unlawfuP' 
to  lead  such  a  mind,  '^  by  honest  intercessions,  or  modest  per- 
suasions, to  make  a  will.^'  If,  however,  the  will  of  such  an  Swinb.  887. 
one  be  procured  bv  fair  and  flattering  fulse  speeches,  or  he 
be  in  the  power  of  another,  and  to  increase  his  comfort,  or 
insure  his  safety,  in  health  or  property ;  or  if  it  be  the  result 
of  giMt  importunity  addressed  to  such  weakness, — ^in  these 
and  similar  cases,  it  would  be  avoided.  In  this  case  the  tes-  swinb.  888  & 
talor  was  a  man  of  weak  infirm  health,  but  up  to  the  period       889. 
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CoLUMBii.   of  the  ex^ution  of  his  will,  he  was  perfectly  able  to  attend 

May   1848.^  to  his  own  affairs.    There  is  not  the  slightest  evidence  of 

TT'^T     ^any  persuasion  or  influence,  exercised  by  the  defendant  over 

yy  him.  The  testator  prepared  his  will  by  the  aid  of  counsel, 
Floyd,  and  executed  it  in  the  presence  of  gentlemen,  who  were  far, 
very  far  from  giving  any  sort  of  encouragement  to  undue  in- 
fluence. Up  to  that  time,  there  is  no  reason  to  believe  that 
the  defendant  had  paid  a  dollar  for  him :  nor  does  it  appear 
that  he  made  any  promise  to  advance  money  to  cover  his 
wants.  I  have  little  (Loubt,  from  the  proof,  that  the  testator 
was  displeased  with  his  youngest  sister's  marriage,  that  Henry 
Burton,  the  husband  of  his  second  sister,  had  seriously  oflTend- 
ed  him,  that  he  heard  Chandler,  the  husband  of  his  eldest 
sister,  was  insolvent,  and  that  their  cruelty  to  slaves  was  such, 
he  was  unwilling  to  give  them  any,  and  that  he  believed  his 
unfortunate  demented  brother  John  was  incapable  of  man- 
aging his  own  aflairs ;  and  that  these  things  induced  him  to 
make  the  will  which  he  did.  If  this  be  so,  there  is  no  ground 
to  say  the  will  propounded  is  not  his. 

2.  The  next  matter  to  be  considered,  is  that  of  undue  in- 
fluence in  preventing  the  revocation,  and  thus  creating,  (if 
true,)  as  the  parties  suppose,  an  implied  revocation.  Here 
again  it  might  be  enough  to  say,  that  after  the  supposed  in- 
terference or  influence  to  prevent  the  revocation,  the  testator 
had  the  opportunity  to  revoke  his  will,  and  yet  did  not ;  and 
this,  accoraing  to  Skrinb.  991,  destroys  the  conclusion,  which 
might,  without  it,  have  been  drawn  from  the  influence  exer- 
cised. For  the  testator,  after  the  time  proved  by  Jesse  Moats, 
Mrs.  Chandler,  and  Major  Chandler,  when,  as  they  allcRe, 
the  appellee  exercised  a  controlling  influence  to  prevent  we 
revocation  of  the  will,  was  twice  at  Newberry  Court  House, 
and  Col.  Fair,  in  whose  possession  the  will  was,  was  at  both 
of  those  limes,  at  home. 

But  a  will  executed  according  to  our  Acts  of  '89  and  '24, 
cannot  be  thus  revoked.  They  require  in  real  and  personal 
estate,  that  a  will  can  only  be  revoked  in  three  ways :  1st. 
By  an  instrument  in  writing,  executed  with  the  same  solem- 
nities as  the  will  itself.  2d.  By  obliteration.  3d.  By  burn- 
ing or  destroying.  The  case  of  Doe  on  the  demise  of  Reed 
''^^S-^^^'Y.  Harris f  was  a  case  of  freehold  devised  to  the  de&ndant, 

P*  '•  claimed  by  the  heir.  It  appeared  that  the  testator  intending 
to  revoke  the  will,  threw  it,  enclosed-  in  an  envelope,  on  the 
fire ;  thCgdevisee  standing  by  snatched  it  ofl";  the  envelope 
was  only  slightly  burned,  the  will  was  untouched ;  the  de- 
visee secreted  it  from  him,  and  afterwards  induced  him  to 
believe  that  she  had  bumed  it  herself.  It  was  held  by  Den- 
man,  Patterson,  Williams,  and  Coleridge,  of  the  Kind's  bench, 
that,  this  was  no  revocation  within  the  Statute  of  Frauds, 
the  provision  of  which,  in  that  respect,  is  identical  with  our 
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Acts  of  ^89  and  '24.    Another  case  between  the  same  parties,  Columbu, 
on  the  same  will,  for  copy-hold  lands,  was  heard  in  the  Ex-^^^*^^^^ 
chequer  Chamber  before  Denman,  Littledole,  Williams,  and      I?''"T     ' 
Coleridge,  and  they  held  that  as  copy-hold  lands  were  not      ^^ 
within  the  Statute,  the  will  must  be  judged  of  as  if  the  Stat-      Fkyd. 
ute  had  not  been  passed.    ^^  In  such  case,"  said  Lord  Denman, 
"the  law  would  have  required  clear  evidence  of  a  positive  de- 
claration of  the  intent  to  revoke,  at  the  time  such  declaration 
was  made,  or  some  act  done  with  the  intent  thereby  to  re- 
voke ;  and  the  jury  would  have  had  to  determine  whether, 
in  fact,  such  declaration  was  made  or  act  done."    Taking 
these  two  cases  together,  it  is  clear,  when  the  law  is  as  under 
our  Acts,  in  relation  to  real  and  personal  property,  that  there 
can  be  a  revocation  in  no  other  mode  than  that  pointed  out 
by  the  law,  unless  it  be  in  the  case  of  implied  revocation  by 
marriage  and  birth  of  issue,  which  was  considered  well  set- 
tled before  either  of  our  Acts  were  passed. 

3.  This  makes  it  necessary  to  look  at  the  third  inquiry,  — 
were  there  such  facts  proved,  in  this  case,  as  shewed  that 
this  will  was  prevented  from  being  revoked  by  fraud,  and 
being  inoperative,  until  the  testator's  death,  it  is  therefore  to 
be  regarded  as  infected  by  fraud,  and  therefore  void  ?  I  am 
not  prepared  to  say,  that  even  a  fraudulent  prevention  of  re- 
vocation would  set  aside  the  will.  For,  at  most,  to  say  so, 
would  be  only  giving  effect  to  that,  in  another  form,  which  it 
is  denied  can  have  effect  as  a  revocation.  But  assuming 
that  it  might  have  such  an  effect,  in  this  case  there  is  no 
pretence  to  say  that  any  such  fraud  existed.  It  most  abund- 
antly appears  that, the  testator,  for  very  good  reasons,  might 
have  wished  to  place  his  propertv  in  other  hands  than  his 
heirs :  his  discontents  with  his  will  have  been  mostly  proved 
by  Mrs.  Chandler  and  her  husband — ^his  statements  to  the 
former  may  all  be  very  well  accounted  for  in  his  desire  to 
conciliate  her,  and  his  belief  that  the  appellee  would  carry 
out  his  wishes  as  to  her ; — as  to  the  proof  of  Major  Chandf- 
ler,  it  may  be  remarked  that  it  is  hardly  likely  that  a  sensi- 
ble man,  as  the  appellee  is  represented  to  be,  would  have 
made  such  statements  as  he  proved,  to  the  very  man  who 
would  use  them  against  him.  As  to  Jesse  Moats's  proof, 
there  was  great  reason  to  believe  he  wa9  mistaken.  For 
there  certainly  was  as  strong  proof  of  an  alibi  as  ever  I  heard. 
But  put  all  they  have  proved  together  as  true,  and  it  only 
makes  this  case,  that  in  April,  '47,  the  testator  wished  to  al- 
ter his  will,  that  the  appellee  promised  that  he  should  have 
that  opportunity  the  next  day,  by  bringing  the  will  and  Col. 
Fair,  in  whose  possession  it  was,  to  his  house,  that  the  appel- 
lee fiuled  to  comply  with  this  promise, — that  again  he  told 
him  every  thing  must  remain  as  it  was,  or  he  (the  appellee) 
would  quit  him,  and  that  he  (the  appellee)  was  interested. 
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CoLUMWA,  and  would  prevent  him,  if  he  coald,  from  altering  his  will. 
May,  'o^-  Stating  the  testimony  thus,  makes  a  strong  prima  fade 
— J7  ^shewing.  Still,  out  of  it,  no  inference  can  certainly  arise 
*Jf*^  that  the  testator  was  prevented  against  his  will  from  revok- 
Weatkerlj.  ing.  He  knew  where  his  will  was — he  had  friends  constant- 
ly about  him — ^he  had  means  by  which  he  could  have  had 
any  thing  done  which  he  desired.  If  he  had  simply  whis- 
pered in  the  ear  of  Major  Chandler  or  Mrs.  Chandler,  that 
he  wished  to  alter  his  will,  and  that  he  needed  a  lawyer's 
aid  for  that  purpose,  one  would  have  been  at  his  bed  side  in 
less  than  six  hours.  There  is  little  doubt,  that  in  hjs  sick 
hours,  as  he  was  approaching,  as  he  supposed,  the  gates  of 
death,  and  as  he  was  recovering,  that  he  thought  and  spoke 
of  altering  his  will :  there  is  very  little  doubt  that  the  appel- 
lee may  then  have  desired  him  to  defer  it  to  a  more  suitable 
occasion,  and  that  he  might  even  have  argued  with  him 
against  it.  Still  there  is  no  evidence  of  fraud  in  all  this. 
For  the  appellee  might  legally  reason  with  him,  and  even 
persuade  him  not  to  alter  his  will.  The  testator,  too,  had 
months  to  reflect  upon  it;  and  opportunities  and  means  to 
revoke  his  will.  He  did  not  do  so,  and  we  are  therefore 
bound  to  say  that  the  will  propounded  is  not  affected  by 
fraud. 

The  various  other  grounds  of  appeal  need  no  other  answer 
than  such  as  are  given  in  the  report. 

The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  Frost,  J.  and  Withers,  J. 
concurred. 


^tm^m^t^tm 


J.  Fletcher  v.  T.  C.  Weatherby^  sheriff. 

The  insertion  of  the  name  of  the  bail,  in  the  condition  of  the  bail  bond,  is  not 
such  a  variance  from  the  affidavit  to  hold  to  bail,  as  would  discharge  the  bail ; 
it  is  a  mere  mistake,  and  no  ground  for  either  an  eamerefur,  or  for  a  non-suit 
in  an  action  on  the  bail  bond.  It  may  be  remedied  by  amending  the  bond, 
and  striking  out  the  name  of  the  bail,  which  would  be  ordered  to  be  done  of 
course,  on  motion,  cSfbr notice,  and  no  good  cause  shewn  to  the  contrary. 

In  this  State,  since  the  Act  of  1809,  bail  is,  in  every  instance,  (except  bail  for  a 
woman,)  upon  the  footing  of  bail  above.  They  are,  therefore,  to  be  regarded 
as  subject  to  all  the  liabilities,  as  well  as  having  aU  the  privileges. 

Before  Evans,  J.  at  Marlborough^  Spring  Term,  1848. 

This  was  an  action  by  sum  pro,  against  the  defendant  as 
sheriff.  It  appeared  from  the  evidence,  that  Atlas  Jones  had 
borrowed  money  of  the  plaintiff,  and  gave  a  note  with  one 
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Norton  as  security.  The  plaintiff  sued  out  a  bail  writ  against  |^^^^^ 
Jones,  who  was  arrested  by  the  sheriff,  and  gave  a  bailbond^^^^j™- 
signed  by  himself  and  one  Enoch  Godfrey,  as  his  bail.    The  ^     * 

condition  of  (he  bond  was  that  both  Jones  and  Godfrey  should  *^*Jf*^*' 
appear  at  Court  to  answer.  The  plaintiff  prosecuted  his  suit  Weatheiby. 
against  Jones,  and  on  the  return  ot  the  ca.  sa,  sued  Godfrey, 
'  the  bail,  but,  on  the  hearing  of  the  case,  he  was  non-suited, 
on  the  ground  of  variance  be.tween  the  order  for  bail  and  the 
condition  of  the  bail  bond.  He  then  brought  this  action,  and 
the  Circuit  Judge  was  of  opinion  the  sheriff  was  liable,  and 
decreed  accordingly.  He  thought  the  bail  bond  void.  It 
appeared  from  the  evidence,  that  the  name  of  Godfrey,  in 
the  condition,  was  in  'the  hand  writing  of  Godfrey ;  but  he 
did  not  think  this  made  any  difference.  The  taking  of  the 
bond,  was  the  act  of  the  sheriff.  As  regards  the  second  . 
ground,  no  evidence  was  offered  on  the  subject.  Nothing 
was  said  by  any  witness,  except  that  Nazara  Norton  ^as 
Jones'  security  on  the  note.  It  did  not  appear  where  he  was, 
who  he  was,  or  whether  he  had  any  thing  to  pay  the  note. 

The  defendant  appealed,  on  the  following  grounds : 

1st.  That  the  bail  bond  was  valid. 

2d.  That  the  decree  was  for  a  sum  more  than  sufficient  to 
pay  the  actual  damage  of  the  plaintiff^  as  the  plaintiff  still 
has  a  remedy  for  the  'whole  amount  of  the  note  sued  upon, 
against  the  other  party  to  said  note,  to  wit:  Nazara  Noiton. 

Dudley^  for  the  motion. 
M*Qu(Benj  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  first  ground  of  appeal  will  alone  be  considered.  For 
in  the  view  which  the  Court  takes  of  the  case,  that  will  en- 
title the  defendant  to  a  new  trial.. 

Certainly  some  confusion  pervades  our  cases,  from  the  dis- 
tinctions between  bail  below  or  bail  to  the  sheriff,  and  bail 
above  or  bail  to  the  action,  not  being  sufficiently  attended  to. 
In  this  State,  since  the  Act  of  1809,  bail  is,  in  every  instance, 
^xcept  bail  for  a  woman,)  upon  the  footing  of  bail  above. — 
They  are,  therefore,  to  be  regarded  as  subject  to  all  the  lia- 
bilities, as  well  as  having  all  the  privileges.  4  mcC.  175. 

In  Loker  v.  Antonio,  it  was  held  that  in  an  action  of  debt, 
on  a  bail  bond,  as  well  as  on  a  scire  faciei,  it  was  necessary 
to  set  out  the  condition,  the  action  against  the  principal,  the 
recovery  of  judgment,  the  suing  out  of  a  ca,  sa.,  the  return 
of  non  est  inventus  by  the  sheriff,  and  that  the  principal  had 
not  paid  the  damages,  costs  and  charges  so  recovered,  nor 
any  part  thereof,  nor  rendered  his  body  in  satisfaction.  This 
was,  to  all  intents  and  purposes^  putting  the  bail  bond  upon 
the  footing  of  a  recognizance  of  bail,  executed  by  bail  above. 

In  such  a  case,  what  variance  between  the  bail  bond  and 
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Bfa'^^iSJa  *®  affidavit  to  hold  to  bail,  woulcl  discharge  the  bail 7    As 

t     ^'     ,is  said  in  Saunders  v.  Hughes^  it  must  be  "a  variance  by 

Fleteher     ^^f^^^S  ^^  ^  totally  different  cause  of  action  from  that  sta- 

y,         ted  in  the  writ."    Here  there  is  no  variance,  save  that  the 

WeaUierby.  name  of  the  bail  is  inserted  in  the  condition,  and  it  would 

S  Bail  510   *PP?*^^  ^^^^  ^^  a®  ^^  ^^^  action,  for  which  he  became  bail,  was 

'  against  Jones  and  himself.    This  is  absurd  !    No  man  can 

be  bail  for  himself.    The  maxim,  utile  per  inutile  non  vUior 

iur,  would  apply  to  this  blunder,  and  I  think  it  might  be  re- 

^  H.  e,  C.  9,  jected  as  surplusage.    But,  in  another  view,  it  cannot  vitiate 

P.Ii.  App.8.  the  bail  bond.    The  law  before  '39,  would  have  been  satis- 
fied, in  its  letter,  if  the  condition  had  merely  required  the 

Saunden  t.  defendant  to  appear  at  the  return  of  the  writ,  but  as  a  mat- 
Hushes,  S    ter  of  construction,  it  had  been  required  that  in  addition  to 

B«il5i3,  5i3.2ppea^].a,)(»e,  at  the  return,  the  case  and  the  form  of  the  ac- 
tion, in  and  to  which  he  was  to  appear,  was  to  be  stated. 

The  Act  of  '39,  sec.  14,  directs  that  the  condition  of  the 
bail  bond  shall  contain  "  a  provision  for  the  appearance  of  the 
defendant,  at  the  Court  House  of  the  district,  to  answer  to 
such  plea  as  may  be  expressed  in  the  process  of  plaintiff,  at 
the  term  of  the  Court  next  succeeding  the  return  day  there- 
of.'' Read  the  condition  of  this  bond,  excluding  the  name  of 
the  bail,  and  it  is  a  full  compliance  with  the  Act.  As  he 
could  not  be  bail  for  himself,  the  insertion  of  the  name  of  the 
bail  would  be  a  mere  mistake,  which  would  be  no  ground 
for  either  an  exoneretur  or  for  a  non-suit,  in  an  action  on  the 
bail  bond.  For  the  whole  end  of  the  law  has  been  satisfied, 
the  bail  and  the  principal  both  know  that  the  action,  in  which 
the  bond  is  given,  is  against  the  principal  alone,  that  it  is  in 
that  action,  and  that  alone,  that  the  principal  is  to  appear 
and  answer.  Knowing  this,  and  also  that  there  is  no  such 
action  as  one  against  the  principal  and  the  bail,  it  follows 
that  they  could  not  be  prejudiced,  in  any  shape,  by  the  mis- 
take in  the  condition. 

I  have  no  doubt,  too,  that  the  error  in  the  bail  bond,  if  o{ 
any  importance,  may  be  remedied  by  amending  the  bond, 
and  striking  out  the  name  of  the  bail.  Such  a  course  has 
the  sanction  of  THdUPs  Practice^  264r-6.  It  is  only  necessary 
to  give  notice  of  such  a  motion  to  amend,  and  if  good  cause 
be  not  shewn  to  the  contrary,  (which  it  is  manifest  here  can< 
not  be  done,)  the  amendment  will  be  ordered  of  course. 

The  bond  being  valid,  it  follows  that  the  plamtiff  has  no 
cause  of  action  against  the  sheriff. 
The  motion  for  a  new  trial  is  granted. 

Richardson,  J.  and  Frost,  J.  concurred. 
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A.  M.  Casion  and  wife  v.  Joseph  Cwnmngham.  S^^"'mik 

Wliere  one  disposes  of  his  property  by  a  yduntary  deed,  and  aAerwards  sells  '^ 

the  same  property  to  one  who  had  no  notice  of  the  gift,  for  a  valuable  consi-       Gaston 
deration,  the  gift  is  void.  Cunniogham. 

The  defendant  pnrchased  several  negroes,  which  had  been  levied  on,  from  one 
who  had  previously,  by  a  voluntary  deed,  given  them  to  another,  reserving  the 
tile  estate.  The  defendant  had  no  notice  of  the  deed,  and  the  money  paid  by 
bim  for  the  negroes  had  been  applied  to  the  satisfiiction  of  the  executions 
against  the  donor — hdd  that  the  defendant  had  a  right  to  stand  on  the  footing 
of  the  creditor  whose  debt  he  had  paid,  and  that  as  to  him  the  deed  was  there- 
fore void. 


Before  Evans,  J.  at  Kershaw — Fall  Term,  1847. 

This  was  an  action  of  trover  to  recover,  a  negro  woman 
named  Charlotte,  and  her  three  children.  The  negro  woman 
had  once  been  the  undisputed  property  of  one  Dicey  Caston^ 
of  Lancaster  district.  On  the  3d  of  February,  1834,  she  made 
a  voluntary  deed,  whereby  she  gave  the  woman  Charlotte  to 
the  plaintiff,  Eliza  Caston.  By  the  same  deed  she  gave  ano- 
ther negro  to  her  daughter,' Mrs.  Beckham,  and  five  other  ne- 
groes to  her  daughter  Harriet,  who  married  one  James  Se- 
erest  in  1841.  Dicey  Caston  was  the  administratrix  of  her 
husband,  William  Caston,  whose  estate  had  been  divided 
about  1826.  She  was  also  the  guardian  of  her  daughter  Har- 
riet, and  as  such,  received  the  profits  of  her  estate.  This  es- 
tate consisted  of  three  negroes  and  a  distributive  share  of  land, 
which  was  sold,  and  Harriet's  share,  $S26,  paid  to  her  guar- 
dian. On  the  1st  of  May,  1834,  Dicey  Caston  also  received 
the  further  sum  of  $750  for  the  sale  or  one  of  her  ward's  ne- 

5 roes.  In  1842,  Secrestand  wife  filed  a  bill  against  the  guar- 
ian  for  account,  and  the  Commissioner  reported  as  due  for 
the  hire  of  the  negroes,  the  amount  receivea  for  the  land  and 
negro,  with  interest,  the  sum  of  $4,667.  It  appeared  that  no 
answer  had  been  put  in,  but  Dicey  Caston  attended  the  re- 
ference and  expressed  her  satisfaction  with  the  report,  which 
was  confirmed  by  the  Court.  At  the  death  of  William  Cas- 
ton, Harriet  was  very  young,  and  had  been  raised  and  edu- 
cated by  her  mother,  who  had  manifested  a  partiality  for  her, 
beyond  her  other  children.  On  the  accounting  before  the 
Commissioner,  no  charge  was  made  for  the  expense  of  Har- 
riet's maintenance  and  education,  which  the  witnesses  thought 
could  not  be  estimated  at  less  than  about  $1200.  On  the  de- 
cree above  stated  B.Ji.fa.  issued,  which  was  levied  on  all  de- 
fendant's property,  including  the  negroes  embraced  in  the  deed 
of  gift  of  1^4.  All  except  Charlotte  and  her  children  were  sold, 
maJdng  in  number  14.  Of  these,  Secre^t  purchased  12.  There 
was  no  specification  of  the  prices  paid  for  each,  or  any  des- 
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Columbia.  cnpti<Hi  of  them.  The  witnesses  stated  generally,  that  those 
^^^y*  ^^^*^ bought  by  Secrest  did  not  bring  within  7  or  ^800  of  dieir  va- 
*^  ^  'lue,  but  that  it  was  a  fair  public  sale.  The  defendant.  Dicey 
Caiiioii  Caston,  then,  and  up  to  the  time  of  her  death,  in  1846,  lived 
ConouiglMan.  with  Secrest  and  wife,  and  expressed  no  discontent  that  her 
property  had  been  sold.  This  sale  was  in  October,  1^2. 
When  Charlotte  and  her  children  were  offered  by  the  sheriff, 
the  plaintiff  forbid  the  sale ;  within  a  short  time  after  this. 
Dicey  Caston  carried  off  Charlotte  and  her  children  into  Ker 
shaw  district,  about  20  miles,  and  offered  to  sell  them  to  the 
defendant,  who  owned  a  plantation  in  Alabama,  and  was  then 
preparing  to  start  with  a  small  gang  of  negroes  to  that  State. 
The  defendant  declined  to  buy,  as  the  nes^roes  were  not  such 
as  he  wanted :  she  insisted  that  he  should  buy  them,  and  af- 
ter various  offers,  agreed  to  take  550  dollars,  at  which  price 
tihe  defendant  bought  them,  and  immediately  afterwards,  sent 
Charlotte  and  her  youngest  child  to  Alabama;  the  child, 
which  had  been  badly  burnt,  died  the  next  day.  The  other 
two  children  he  kept  at  home.  It  did  not  appear  that  he  was 
informed  of  the  existence  of  either  the  deed  of  gift  or  of  the 
JL/a.  and  levy. 

The  d^  of  gift  is  in  the  ordinary  form,  giving  in  consi- 
deration of  natural  love  and  affection.  The  habendum  of  the 
deed  is  to  them  and  "  the  heirs  of  their  bodies  forever,"  and 
should  either  of  my  said  daughters  die  without  leaving  issue 
of  their  bodies,  then  to  the  survivors,  and  if  all  of  them  should 
die  without  leaving  issue  of  their  bodies,  then  to  her  other 
children.  To  this  was  added  a  proviso  that  the  donor  should 
have  the  use  and  possession  during  her  life,  with  a  right  to 
remove  them  to  another  State,  which  she  then  contemplated. 
This  deed  was  recorded  the  day  after  its  execution,  in  the 
Clerk's  office  at  Lancaster.  At  the  time  of  its  execution,  the 
donor  was  not  much  in  debt  beyond  what  she  owed  her  daugh- 
ter Harriet,  so  far  as  the  witnesses  knew.  She  was  not  much 
sued,  and  she  had  some  land  and  six  or  seven  negroes  over 
and  above  what  she  gave  b^  the  deed  to  her  children.  But 
in  the  winding  up  ol  her  affairs  in  1842  by  the  sheriff's  sale, 
there  were  executions  against  her  older  than  Secrest's,  to  the 
amount  of  between  eight  hundred  and  one  thousand  dollars, 
and  there  were  younger  executions  to  the  amount  of  five 
hundred  dollars.  After  the  sale  of  all  her  property,  there  re- 
mained unsatisfied  near  $2,000  of  the  decree  in  Secrest's  case, 
besides  the  junior  executions. 

After  the  death  of  Dicey  Caston,  in  1845,  the  plaintiff,  Eli- 
za Caston,  demanded  the  negroes.  The  defendant  manifest- 
ed great  solicitude  to  settle  the  matter  and  avoid  a  lawsuit 
He  was  an  old  man,  and  this  was  said  to  be  the  first  suit  he 
had  ever  had.  He  offered  to  give  her  five  hundred  dollars, 
which  she  agreed  to  accept,  but  he  afterwards  declined,  un- 
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less  he  could  be  indemnified  against  the  claims  of  Mrs.  Cas-    Columbia, 
tmi's  children  under  the  deed. — ^This  he  did  by  the  advice  pf  May,  1848.^ 
his  attorney.    At  the  time  of  the  sale,  the  woman  Charlotte         ^        ' 
and  her  children  were  worth,  as  the  witnesses  thought,  more     *^"^" 
than  the  price  ($560)  which  the  defendant  paid  for  them.  Canningham. 
One  witness  said  they  were  worth  $700,  and  another  $850. 
Of  the  money  received  from  the  defendant  for  the  negroes. 
Dicey  Caston  paid  $300  into  the  sheriff's  office :  $100  was 
paid  to  AL  Clinton  on  account  of  fees  which  she  owed  him, 
and  the  rest  the  witness  said  he  supposed  she  applied  to  the 
]>ayment  of  her  other  debts. 

The  first  question  made  in  the  case  was  whether  the  deed 
could  operate  otherwise  than  as  a  testamentary  paper.    The 
Circuit  Judge  says  he  was  somewhat  inclined  to  take  that 
view,  but  was  not  disposed  to  arrest  the  case  without  a  full 
examination  of  all  the  authorities,  which  he  had  no  opportu- 
nity of  makiug.    He  therefore  refused  the  defendant's  motion 
for  a  non-suit,  and  sent  the  case  to  the*  jury  on  the  other 
points.    These  were :  1.  Was  the  defendant  protected  as  a 
subsequent  purchaser  without  notice,  and  for  a  valuable  con- 
sideration ?  2.  Was  he  protected  as  one  standing  in  the  rela- 
tion of  a  creditor?  On  the  first  i)oint,  he  told  the  jury  that  in 
general,  where  one  disposed  of  his  property  by  voluntary  deed 
and  afterwards  apld  the  same  property  to  one  who  had  no 
notice  of  the  gift,  for  a  valuable  consideration,  the  gift  was 
void.    He  did  not  lay  this  down  as  a  rule  of  law,  but  said  it 
was  a  reasonable  inference,  that  the  gift  had  been  made  with 
the  intent  to  perpetrate  the  fraud  which  was  afterwards  ef- 
fected.   The  fact  that  the  price  paid  was  something  less  than 
the  real  value  could  not  affect  the  question  in  any  other  way 
than  that  it  might  be  evidence  (as  was  argued,)  that  the  de- 
fendant knew  of  the  gift,  and  consequently  obtained  the  ne- 
groes at  an  under  value.    On  the  second  point,  he  charged 
the  jury,  that  if  they  believed  the  money  paid  for  the  negroes 
had  been  applied  to  the  payment  of  Dicey  Caston's  debts, 
then  he  thought  the  defendant  had  a  right  to  stand  on  the 
footing  of  the  creditor  whose  debts  he  had  paid. — As  regards 
creditors,  the  jury  was  instructed  that  there  was  a  difference 
between  subsequent  creditors  and  creditors  existing  at  the 
time  of  the  gift.    In  relation  to  the  former,  a  gift  was  not 
void  unless  made  with  intent  to  defraud,  and  with  a  view  to 
future  indebtedness ;  but  as  to  the  latter,  the  deed  was  void, 
because  its  necessary  effect  was  to  defraud  a  creditor.    This 
was  the  general  nile,  but  there  might  be  exceptions  growing 
out  of  the  particular  circumstances  of  the  case,  as  where  a 
very  small  amount  remained  due,  and  the  donor's  estate  was 
very  ample,  but  had  been  absorbed  by  junior  creditors,  who 
had  got  a  preference  by  bringing  their  actions  first. 

Under  these  instructions,  with  a  full  review  of  the  facts  of 
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Columbia,    tfie  case,  the  jury  found  $i  verdict  for  the  plaintiff  for  $468, 
May,  1848.^  which  was  less  than  half  the  present  value  of  the  negroes. 

'^~P' '  But  Mr.  Clinton,  the  plaintiff's  attorney,  in  the  course  of  bis 

Caston      arjgument,  told  the  jury  that  the  plaintiff  would  be  satisfied 
Cunningham,  ^i^h  what  the  defendant  had  once  offered  to  give  her ;  she 
was  willing  that  what  the  defendant  had  paid  to  her  mother 
should  be  deducted  from  the  value  of  the  negroes. 

The  defendant  renewed  his  motion  for  a  non-suit  in  the 
Court  of  Appeals,  or  for  a  new  trial,  on  the  following  grounds : 

1.  That  his  Honor  charged  the  jury  that  the  deed  under 
which  the  plaintiffs  claimed  was  good  in  law. 

3.  That  the  defendant  being  a  subsequent  purchaser,  with- 
out notice,  for  a  valuable  consideration,  and  his  money  hav- 
ing gone  to  pay  executions  against  the  donor  in.  that  deed,  he, 
the  defendant,  was  in  the  position  of  a  subsequent  creditor 
without  notice,  and  consequently,  the  deed  as  against  him 
was  invalid. 

3.  That  the  defendatit,  at  the  time  of  purchase,  had  neith- 
er constructive  nor  actual  notice  of  the  deed  to  plaintiff. 

4.  That  the  verdict  of  the  jury  was  directly  contrary  to 
the  law  and  evidence,  and  clearly  against  the  instructions  of 
his  Honor. 

John  DeSatissurBj  for  the  motion. 
Clinton  and  JEfiinna,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  first  ground  in  this  case  is  settled  by  the  case  of  Jag- 

2  Strob  Efl  S^^  ^'  ^^^^'    ^"^  ^^^  ^^®  ^^^  settle  the  question  whether 
'  ^'  the  gift  is  not  void  as  to  the  defendant.     The  deed  does  not 
purport  to  be  founded  on  any  other  consideration  than  love  and 
affection  and  is  therefore  purely  gratuitous  and  voluntary.    I 
think  it  may  be  fairly  assumed  that  the  defendant  is  a  sub- 
sequent purchaser  without  notice  of  the  prior  gift.     The  in- 
ference to  the  contrary,  attempted  to  be  deduced  from  the 
smallness  of  the  price  and  the  fact  that  he  sent  the  woman 
off  to  the  west,  is  by  no  means  authorized  by  the  evidence. 
The  proof  was  that  Cunningham  was  in  the  act  of  starting 
his  wagon  with  negroes,  to  a  plantation  in  Alabama  or  Mis- 
sissippi, when  Dicey  Caston  caime  to  his  house  with  the  ne- 
groes ;  that  he  declined  to  buy  them,  because  they  were  not 
such  as  he  wanted,  and  was  finally  induced  to  buy  by  her 
importunity  and  the  low  price  she  offered  to  take.   The  price, 
although  lower  than  some  of  the  witnesses  said  was  the  va- 
lue, yet  was  as  much,  if  not  more,  than  the  rest  of  her  negroes, 
about  the  same  time,  brought  at  a  public  and  fair  sale  by  the 
sheriff;  from  which  I  should  suppose  the  price  of  negroes  was 
very  low  at  that  time.    The  recording  or  the  de^  in  the  of- 
fice at  Lancaster  was  no  constructive  notice  to  the  defendant. 
We  have  no  law  which  requires  such  deeds  to  be  recorded. 
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The  old  Act  of  1698y  which  is  the  only  one  on  the  registry  of  ^^^^^Jix 
deeds  of  personal  property,  merely  gives  a  preference,  in  cases  ^May,  1848.^ 
of  double  sales,  to  the  deed  first  recorded  in  the  office  of  the  ^  "*  ' 
Secretary  of  State.  I  think  therefore  the  case  rests  entirely  *^^^ 
on  the  question  whether  the  prior  voluntary  deed  is  void  as  Cunniaghain. 
to  the  defendant.  By  the  statute,  all  conveyances  of  real  es-  ^a  107 
tate  made  "  for  the  intent  and  purpose"  to  defraud  a  subse-  37  ]^^  ^ 
quent  purchaser,  are  declared  to  be  void.  The  construction 
given  to  this  statute  by  the  English  Courts  seems  to  have 
been  that  the  title  of  the  subsequent  purchaser  for  valuable 
consideration  was  good,  even  with  notice  of  the  prior  convey- 
ance 'j  and  in  the  case  of  Barino  v.  McMurray  and  McQUlj 
Judge  Brevard  seems  to  have  concurred  in  that  opinion.  But 
in  the  case  of  Hudnal  v.  Wilder j  Judge  Nott  rejects  this  con- 
struction as  unreasonable,  and  puts  such  conveyances  of  real 
and  personal  property  on  the  same  footing ;  and  that,  as  well 
as  other  cases,  since  Motdtru^y.  Jennings^  have  decided  that2|y[c|||^]  50^ 
a  voluntary  gift  made  bona^de,  is  not  void  as  to  a  subseouent 
purchaser  with  notice.  Some  Judges  have  entertainea  the 
opinion  that  where  there  is  no  notice,  the  prior  gift  is  void  in 
law,  but  my  own  opinion  is  that  which  is  expressed  in  the 
charge  to  the  jury,  and  in  the  case  of  Howard  v.  WiUiams,  1  BaU.  580. 
that  the  act  of  selling,  with  a  concealment  of  the  prior  con- 
veyance, is  a  palpable  fraud  in  itself.  It  is  suppressio  veri^ 
and  if  men's  intentions  can  be  inferred  from  their  acts,  the 
jury  ought  to  conclude  that  the  gift  was  made  with  the  intent 
to  do  what  was  afterwards  effected,  viz : — to  defraud  a  sub- 
sequent purchaser.  We  think  that  on  this  ground  the  jury 
should  have  rendered  a  verdict  for  the  defendant.  In  addi- 
tion to  this  I  charged  the  jury  that  the  defendant,  under  the 
facts  of  the  case,  was  entitled  to  stand  on  the  footing  of  a  cre- 
ditor. His  money,  or  a  large  part  of  it,  had  been  paid  into 
the  sheriff's  office  in  satisfaction  of  the  executions  which  had 
been  levied  on  the  negroes.  This,  in  law,  may  not  entitle 
him  to  be  subrogated  to  the  rights  of  creditors.  But  if  he 
had  purchased  at  sheriff's  sale  he  would  certainly  have  a 
right  to  avoid  the  gift,  if  it  was  void  as  to  creditors.  This  is 
so  clear  that  I  have  never  heard  it  questioned.  The  reason 
is  that  he  has  paid  his  money  to  the  creditor ;  and  that  rea- 
son applies  with  equal  force  to  this  case,  in  the  case  of 
Hudnal  v.  Wilder,  ex^tr,  of  Teasdale,  Teasdale  was  a  pur- 
chaser from  Norris  the  voluntary  donor  to  Hudnal,  yet  he 
was  allowed  to  impeach  the  gift  as  void  because  it  was  made 
by  a  man  in  insolvent  circumstances  and  was  a  fraud  on  his 
creditors.  Assuming  therefore  that  Cunningham  could  im- 
peach the  deed  as  a  fraud  on  creditors,  the  question  arises 
whether  this  deed  was  fraudulent.  The  deed  was  dated  the 
3d  of  February,  1834,  at  the  time  the  donor's  debt  as  guar- 
dian of  her  daughter,  who  afterwards  married  Secrest,  was 
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^^^'^^Sh  n^o^  than  1000  dollars.    In  May  after,  it  was  increased  $760. 
Btoy,  itHB.^  jj  ^^jj^  ^jj  increasing,  until  in  1842  it  was  $4,600.    How 

II^*T  ^much  she  owed  to  other  persons  at  the  time  of  the  gift,  did 
y,         not  appear,  but  in  1842  she  was  indebted  on  judgments  and 

Ashe.  executions,  twelve  or  thirteen  hundred  dollars,  making  in  all 
the  sum  of  near  $6,000,  besides  other  debts  not  in  execution : 
a  sum  greater  by  far  than  the  value  of  all  the  property  she 
possessed  at  the  time  of  the  gift.  There  was  remaining  un- 
paid a  considerable  debt  due  at  the  time  of  the  gift ;  her  debts, 
mstead  of  being  paid,  went  on  increasing  rapidly  from  year 
to  year,  until  on  the  winding  up  of  her  affairs  her  debts  great- 
ly exceeded  not  only  the  value  of  what  she  had  reserved, 
but  the  value  of  all  she  possessed  when  the  gift  was  made. 
There  is  no  case  in  which  a  voluntary  gift  has  been  support- 
ed under  these  circumstances.  The  verdict  is  wrong,  and 
the  motion  for  a  new  trial  must  be  granted. 

Richardson,  J.  O'Neall,  J^nd  Frost,  J.  concurred. 

Motion  granted. 


IscLoc  A.   Wood,  adm'r,  v.  Richard  C.  Aslie. 

An  implied  warranty  of  soundness  is  not  excluded  by  a  written  contract  of  sale, 
thoug'h  it  be  a  specialty  and  contain  a  warranty  of  title. — ^Vide  Wdts  y.  SpearSj 
1  McCord,  4S1,  and  Hughes  r.  Banks,  1  McCord,  537. 

The  general  rule  is  that  a  warranty  is  not  implied  against  defects  which  are  ob- 
vious, or  of  which  the  purchaser  is  notified.  But  if,  by  fraud,  misrepresenta- 
tion or  deceit,  the  purchaser  is  misled  respecting  the  character,  extent,  or  pro- 
bable consequences  of  the  defect  or  disease,  of  which  he  has  notice,  a  warranty 
is  implied. 

In  an  action  ofasntmpsU,  the  plaintiff  may  recoTer  on  an  express  and  also  on  an 
implied  warranty,  when  there  has  been  fraud  in  the  contract.  The  circum- 
stances of  fraud  must  be  stated  with  ^sderUer;  and  a  count  on  the  deceit  should 
be  joined  with  the  counts  on  the  warranty. 

Before  Frost,  J.  at  Barnwell^  Spring  Term,  1848. 

This  was  a  new  trial  case.  The  declaration  originally 
contained  two  counts  in  assumpsit  on  a  contract  of  warranty. 
Pursuant  to  leave,  granted  by  the  decision  of  the  Appeal 
Court,  the  plaintiff  added  three  counts.  The  first  of  these 
counts  was  plainly  in  special  assumpsit  ]  and  the  third  con- 
tained the  common  money  counts.  The  second  set  out  that 
the  defendant  falsely  and  deceitfully  represented  to  the  in- 
testate, that  the  slaves,  the  subject  of  sale,  were  sound ;  and 
imposed  on  the  intestate,  when  intoxicated,  a  contract  to  pay 
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twelve  bnndred  dollars  for  Delia  and  her  two  efaildrai ;  -which  Coly«bii. 
sum  the  intestate  did  pay  to  the  defendant ;  and  in  consider-  ^^^*  ^^^ 
ation  of  the  premises,  the  defendant  promised  and  assumed 
to  the  intestate  that  the  said  negroes  were  sound ;  and  then 
assigned  a  breach  of  the  undertakioff.  The  defendant  de- 
marred  specially  to  the  declaration  lor  misjoinder  of  counts 
in  assumpsit  and  case ;  averring  that  the  first  and  second  of 
the  new  counts  were  in  case.    The  demurrer  was  overruled. 

The  defendant's  bill  of  sale  to  Garvm  for  Delia  and  her 
two  children  was  produced,  dated  the  2d  January,  1840,  for 
the  consideration  of  $1,200. 

Evidence  of  the  defendant's  promises  and  representations, 
at  the  time  of  making  the  contract  and  before,  was  objected 
to ;  but  admitted  to  maintain  the  chaise  of  fraud  in  the  fourth 
count  of  the  declaration. 

It  was  proved  that  the  wives  of  Garvin  and  of  Hix,  sisters 
of  the  defendant,  acquired  from  their  deceased  father  a  tract 
of  land.  It  was  put  up  at  public  sale,  when  Garvin  and  the 
defendant  were  present;  but  not  sold.  Defendant  made  a 
private  contract  with  Hix  for  the  purchase  of  his  wife's  moi- 
ety for  $1,200.  Defendant,  at  the  same  time,  offered  to  pur- 
chase from  Garvin,  his  wife's  share.  Garvin  was  intemper- 
ate, and,  when  in  liquor,  was  easily  persuaded  to  do  any 
thing.  He  and  the  defendant  had  not,  for  some  time  pre- 
vious, been  on  good  terms.  Garvin  and  his  wife  were  invit- 
ed by  the  defendant  to  spend  the  day  with  him ;  and  the  trade 
was  made  the  day  they  went.  Garvin  went  about  10  o'clock. 
Liquor  was  put  out,  and  he  continued  drinking  through  the  day, 
while  he  and  defendant  were  talking  about  the  trade.  It  was 
not  certain  that  defendant  did  inform  Garvin,  that  Delia  was 
sick.  .When  her  sickness  was  adverted  to,  defendant  said 
she  had  been  sick,  but  was  well,  having  been  discharged  by 
the  physician.  Garvin  and  his  wife  went  to  see  the  woman. 
They  Jound  her  confined  to  her  house  and  complaining.  The 
evidence  was  contradictory  respecting  the  soberness  of  Gar- 
vin at  this  time,  and  his  capacity  to  judge  of  Delia's  ailments. 
On  their  return  to  the  house,  a  conversation  between  Garvin 
and  the  defendant  was  over-heard,  in  which  defendant  said  to 
Garvin,  '*  yon  shall  lose  nothing  by  it."  Defendant  after- 
wards denied  having  said  so.  After  a  short  time,  he  admit- 
ted to  the  witness  that  he  had  said  so;  but  said  he  referred 
to  another  transaction.  The  witness  was  not  satisfied  with 
the  explanation.  After  dinner,  Garvin  proposed  to  Cohen  to 
take  the  negroes  in  payment  of  land  which  he,  (G.)  had  bought 
from  Cohen,  i  k)hen  replied,  he  did  not  want  negroes,  at  anv 
rate,  not  sick  negroes.  On  this,  Garvin  renewed  to  defend- 
ant the  objection  that  the  negroes  were  unsound.  Defendant 
said  "  Garvin,  did  you  ever  lose  anything  by  me?"  Garvin 
replied  "  No,"  and  added,  "  I  will  trade."  Cohen  advised 
9 
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GoLiwBiA,  Oarvia  not  to  trade  for  the  negroes ;  but  if  he  would,  not  to 
^^'  ^^^^  do  so  that  day.  This  advice  was  given,  because  Garvin 
^^  '  was  not  in  a  situation  to  make  a  bargain.     Defendant  offer- 


'v— 


Wood 


▼. 


ed  to  keep  the  negroes,  and  said  if  Delia  died,  Garvin  should 
A^e.  lose  nothing  by  it. — The  bill  of  sale  was  executed  late  in  the 
afternoon,  when  Garvin  was  intoxicated.  The  negroes  re- 
mained in  the  possession  of  defendant  until  Delia  died — about 
three  weeks  after  the  sale.  Speakig  of  her  illness,  the  defen- 
dant said  to  a  witness,  if  she  died,  he  supposed  he  would 
have  to  make  it  good.  The  conveyance  of  the  land,' in  pay- 
ment of  the  slaves,  was  made  the  16th  January,  and  the  renun- 
ciation of  inheritance  was  dated  the  22d  January ;  though 
Grarvin's  widow  testified  it  was  executed  eight  days  after  the 
deed.  Delia  was  40  to  45  years  old ;  one  child,  eight  years 
and  the  other  sixteen  months  at  the  time  of  the  trade.  Sev- 
eral witnesses  thought,  if  the  whole  were  appraised  at  $1,200, 
the  price  of  Delia  should  be  set  down  at  half.  Only  one 
witness,  the  brother  of  defendant,  spoke  of  the  value  of  the 
negroes  severally,  and  he  thought  Delia  worth  $300 ;  the 
elder  child  $400 ;  and  the  younger  $250.  Mr.  Cohen  said, 
if  Delia  were  a  likely  woman,  the  family,  in  1840,  might 
have  been  worth  $1,200;  it  being  his  impression,  that  ne- 
^     groes  then  sold  high. 

The  jury  were  instructed  that  the  plaintiff  could  recover 
only  on  the  fourth  count  in  the  declaration ;  that  the  bill  of 
sale  prevented  a  recovery  on  the  evidence  of  an  express  parol 
warratity;  and  Garvin's  knowledge  of  Delia's  illness  pre- 
vented a  recovery  on  an  implied  warranty.  But  that  if  the 
plaintiff  had  established  fraud  in  the  contract  of  sale,  that 
would  annul  the  contract ;  and  would  make  void  the  deed 
by  which  the  contract  was  executed ;  and  that  the  plain- 
tiff might,  in  that  case,  recover  on  an  express  or  implied 
agreement  of  the  defendant  to  warrant  the  soundness  of  the 
negroes.  On  the  question  of  fraud,  the  evidence  was  fully 
brought  to  their  view  ;  and  especially  the  execution  of  the 
conveyance  and  release  of  inheritance,  in  a  manner  of  which 
it  was  not  supposed  the  defendant  could  complain.  They 
were  told,  if  the  fraud  was  established  to  their  satisfaction, 
to  find  for  the  plaintiff  the  value  of  Delia,  with  interest  from 
the  day  of  sale.    They  found  for  the  plaintiff  $900. 

The  defendant  moved  to  reverse  the  decision  of  his  Honor 
on  the  question  made  by  the  special  demurrer. 

And  also  for  a  new  trial,  on  the  following  grounds,  viz : 

1st  Because  his  Honor  admitted  parol  evidence^  contrary 
to  the  principles  of  law  laid  down  by  the  Appeal  Court  in  this 
case. 

2d.  Because  the  4th  count,  (on  which  alone  the  plaintiff 
could  recover,  if  at  all,)  is  not  supported^  but  is  contradicted 
by  the  proof. 
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3d.  Because  his  Honor  charged  the  jury,  that  if  they  be-  5*^*''™^ 
lieved  the  defendant  was  guilty  of  a  fraud,  they  should  find  ^^^^'  ^°^' 
for  the  plaintiff.     Whereas,  it  is  respectfully  submitted  that 
the  jury  should  have  been  confined  to  the  charge  of  fraud,  as 
set  forth  in  the  fourth  count,  which  was  not  sustained  by  the 
evidence. 

4.  Because  his  Honor  (it  is  respectfully  submitted,^  should 
have  instructed  the  jury  that  the  execution  of  the  bill  of  sale 
(wUhoiU  warranty^)  and  the  execution  of  the  deed  for  the 
land  fourteen  days  after  the  trade,  and  the  relinquishment  of 
inheritance  twenty  days  after  the  trade,  were  sufficient  facts 
to  rebut  the  presumption  of  fraud  arising  from  the  plaintiff's 
proof. 

6.  Because  the  verdict  was  contrary  to  evidence. 

6th.  Because  the  verdict  was  contrary  to  law. 

Copy  of  the  Dedaration* 
South  Carolina,    } 
Barnwell  Dist       \    towit: 

Isr.  Richard  C.  Ashe  was  attached  to  answer  to  Isaac  A« 
Wood,  administrator  of  all  and  singular  the  goods  and  chat« 
tels,  rights  and  credits  that  were  of  Edward  K.  Garvin,  de-* 
ceased,  who  departed  this  life  intestate,  in  a  plea  of  trespass 
on  the  case,  and  so  forth,  and  whereupon  the  said  Isaac^  by 
Owens,  his  attorney,  complains  for  that  whereas  heretofore^ 
to  wit,  on  the  second  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty,  (and  in  the  hfe  time 
of  the  said  Edward  K.,)  at  Barnwell,  in  the  district  and  State 
aforesaid,  in  consideration  that  the  said  Edward  would,  at 
the  special  instance  and  request  of  the  said  Richard,  buy  of 
the  said  Richard  three  certain  negro  slaves,  to  wit^  Delia  and 
her  two  children,  Susannah  and  Hannah,  at  and  for  a  large 
price  or  sum  of  money,  to  wit,  the  price  or  sum  of  twelve  hun- 
dred dollars,  to  be  paid  by  the  said  Edward  to  him  the  said 
Richard,  for  the  same,  he,  the  said  Richard,  upon  himself 
did  assume,  and  to  the  said  Edward  then  and  there  faithful- 
ly promised,  that  the  said  negro  slaves  were  sound;  and  the 
said  Isaac,  as  administrator,  in  fact  says  that  his  intestate,  the 
said  Edward,  confiding  in  the  promise  and  assumption  of  the 
said  Richard  so  by  him  made  as  aforesaid,  afterwards,  to  wit : 
on  the  day,  in  the  year,  and  at  the  place  aforesaid,  the  said 
Edward,  at  the  special  instance  and  request  of  the  said  Rich- 
ard, did  buy  of  the  said  Richard  the  said  negro  slaves,  at  and 
for  the  said  price  or  sum  of  twelve  hundred  dollars,  and  then 
and  there  paid  the  said  sum  of  money  for  the  same.  Yet  the 
said  Richard,  not  regarding  his  promises  and  assumptions  so 
by  him  made  as  aforesaid,  but  contriving  and  fraudulently 
intending  to  injure  the  said  Edward  in  this  behalf,  did  not 
regard  his  promise  and  assumption  so  by  him  made  as  afore* 
said,  bm  craftily  and  subtlety  deceived  said  Edward  in  this. 
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S^'^Jh  that  the  said  negro  slave  Delia,  at  the  time  of  the  makiDg  of 
^'  ^  the  said  promise  and  assumption  of  the  said  Richard,  w4MS 
not  sauna,  but,  on  the  contrary  thereof,  was  ttiuotiiui— that 
is  to  say,  diseased  of  and  laboring  under  a  fever,  whereby  the 
said  slave  Delia  then  and  there  became  and  was  of  no  value 
to  the  said  Edward  and  the  said  Edward  was  then  and  there 
put  to  great  charses  and  expense  in  and  about  doctoring  and 
nursing  the  said  slave ;  and  of  which  said  disease  the  said 
slave  afterwards,  on  the         -  day  of  ,  in  the  year 

aforesaid,  and  in  the  life  time  of  the  said  Edward,  died. 

2d.  And  whereas  also  afterwards,  to  wit,  on  the  day.  in  the 
year,  and  at  the  place  first  aforesaid,  in  consideration  tnat  the 
said  Edward,  at  the  like  special  instance  and  reouest  of  the 
said  Richard,  would  buy  of  him,  the  said  Richarol,  three  cer* 
tain  negro  slaves,  to  wit,  Delia  and  her  two  children,  Susan- 
nah and  Hannah,  at  and  for  a  certain  price  or  sum  o& money, 
to  wit,  the  price  of  twelve  hundred  dollars,  to  be  paid  by  him 
the  said  Eldward,  he,  the  said  Richard,  upon  himself  assum- 
ed and  to  the  said  Edward  then  and  there  faithfully  promised 
that  the  said  last  mentioned  slaves  were  sound ;  and  the  said 
Isaac,  administrator  as  aforesaid,  avers  that  the  said  Edward, 
confiding  in  the  last  mentioned  promise  and  assumption  of 
the  said  Richard,  did  afterwards,  to  wit,  on  the  secona  dav  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty,  at  Barnwell,  aforesaid,  buy  the  said  last  mentioned 
slaves  OE  the  said  Richard,  and  then  and  there  paid  him  for 
the  same  the  said  sum  of  twelve  hundred  dollars.  Neverthe- 
less the  said  Richard,  contriving  and  fraudulently  intending 
to  injure  the  said  Edward,  did  not  perform  or  regard  his  said 
last  mentioned  promise  and  assumption  so  by  him  made  aa 
aforesaid,  but  craftily  and  subtlely  deceived  and  defrauded  the 
said  Edward  in  this,  to  wit,  that  the  said  slave  Delia,  at  the 
time  of  the  making  of  the  said  last  mentioned  promise  and  as- 
sumption by  the  said  Richard,  was  not  sound,  but  on  the 
contrary  thereof,  was  at  that  time  unsound,  wherebv  the  said 
last  mentioned  slave  was  of  no  use  or  value  to  the  said  Edward, 
and  became  and  was  of  no  use  or  value  to  him,  and  he,  the 
said  Edward,  was  then  and  there  put  to  great  charees  and 
expense  in  and  about  doctoring  the  said  slave,  and  of  which 
unsoundness  the  said  last  mentioned  slave,  Delia,  afterwards, 
to  wit,  on  the  day  of  ,  in  the  year  aforesaid, 

and  in  the  life  time  of  the  said  Edward,  died  at  Barnwell  afore^ 
said,  to  the  damage  of  the  said  Isaac  as  administrator  aforesaid^ 
two  thousand  dollars,  and  therefore  he  brings  suit,  and  so 
forth.  And  the  said  Isaac  produces  here  in  Court  his  letters 
of  administration  in  the  form  aforesaid,  the  date  nrhereof  is 
the  day  of  March,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  forty-five. 

3d.  And  the  said  Isaac  A.  Wood,  administrator,  as  afore- 
said, by  his  attorney  aforesaid,  further  complains  for  that 
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whereas  also,  the  said  Edwan)  GarviD,  afterward^  in  his  life  Cominii, 
time,  to  wit :  on  the  second  day  of  January,  in  the  year  pf  May,  js4a^ 
onr  Lord  one  thousand  eight  hundred  and  lorty,  at  the  place  ^  ^uC^  ' 
aforesaid)  at  the  special  instance  and  request  of  the  said  Rich*  ^ 
ard  C,  bargained  with  the  said  Richard  to  buy  from  him.  Achft. 
the  said  Richard,  three  other  negro  slaves  of  him,  the  said 
Richard,  to  wit :  the  said  slaves,  Delia  and  her  two  children, 
Susannah  and  Hannah,  at  and  for  a  certain  sum  of  money, 
to  wit :  the  sum  of  twelve  hundred  dollars,  to  be  therefor 
paid  by  the  said  Edward  to  the  said  Richard.  And  the  s^id 
slave,  Delia,  being,  at  the  time  of  said  bargain  and  sale,  on- 
sound  and  diseased,  the  said  Richard  then  and  there  ^aith-» 
fully  promised  to  the  s^id  Edward,  that  if  he,  the  said  Ed- 
wara,  would  then  and  there  buy  of  him,  the  said  Richard, 
the  said  slave,  Delia,  and  hor  children,  that  in  consideration 
thereof,  of  the  price  or  sum  of  mouey  to  be  paid  for  the  said 
slaves,  by  the  said  Edward  to  the  said  Richard,  he,  the  said 
Richard,  would  well  and  truly  warrant  and  defend  the  said 
Edward  against  the  effects  and  danger  of  the  said  disease 
and  unsoundness  of  the  said  slave,  Delia.  And  the  said 
Edward,  confiding  and  trusting  in  the  promise  of  the  said 
Richard,  agreed  and  bargained  with  the  said  Richard,  that  if 
he,  the  said  Richard,  would  well  and  truly  perform  his  pro- 
mises aforesaid,  and  keep  the  said  slave,  Delia,  in  the  posses^ 
sion  of  him,  the  said  Richard,  until  she,  the  said  slave,  Delia, 
had  recovered  entirely  from  the  aforesaid  disease  and  un-  - 
soundness,  that  he,  the  said  Edward,  would  well  and  truly 
pav  him,  the  said  Richard,  the  said  sum  of  twelve  hundred 
dollars.  And  the  said  Edwaid  confiding  as  aforesaid  in  the 
promises  and  assurances  of  the  said  Richard,  afterwards,  to 
wit :  in  the  life  time  of  the  said  Edward,  to  wit :  on  the  day, 
and  in  the  year,  and  at  the  placo  aforesaid,  paid  to  the  said 
Richard  the  said  last  mentioned  sum  of  twelve  hundred  dol* 
lars.  And  the  said  Edward,  after  the  bargain  and  sale  afore* 
said,  in  accordance  with  the  aforesaid  agreement  of  the  said 
Rkhard,  placed  and  permitted  the  said  slave,  Delia,  to  remain 
in  the  possession  of  the  said  Richard,  and  the  said  slave, 
Delia,  having  become  more  diseased  and  unsound,  and  the 
said  Edward  seeinff  the  said  slave,  Delia,  was  of  no  value 
from  the  effects  of  the  disease  aforesaid,  requested  the  said 
Richard  to  give  and  secure  him,  the  said  Edward,  in  the 
warranty  and  defence  of  the  said  disease,  as  he,  the  said 
Ricbard,  had  promised  as  aforesaid.  But  the  said  Richard, 
his  promis^  in  form  aforesaid  made,  in  no  wise  regarding, 
but  contriving  to  deceive  and  defraud  the  said  Edward,  in 
his  life  time,  utterly  refused  to  warrant  and  defend  the  said 
Eidward  against  the  disease  and  unsoundness  aforesaid  of 
the  said  slave,  Delia;  ~and  the  said  slave,  Delia,  on  the 
day  of  ,  in  the  year  aforesaid,  from  the 
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Colombia,   disease  and  unsoundness  aforesaid,  died.    By  means  where- 
May,  \B4S.^^f^  ^j^^  ^^  Edward,  in  his  life  time,  afterwards,  to  wit :  on 
Z^^     '  the  day,  in  the  year,  and  at  the  place  aforesaid,  sustained 
^^      damage  to  a  large  amount,  to  wit :  to  the  amount  of  two 
Ashe,      thousand  dollars.    And  the  said  Isaac,  administrator  as  afore- 
said, avers  that  afterwards,  in  the  life  time  of  the  said  Ed- 
ward, to  wit :  on  the  day,  and  in  the  year,  and  at  the  place 
aforesaid,  he,  the  said  Richard,  in  consideration  of  the  pre- 
mises, then  and  there  undertook,  and  faithfully  promised  the 
said  Edward  to  pay  to  hini  the  amount  of  damage  by  him, 
the  said  Eklwara,  so  sustained  as  aforesaid,  to  wit :  the  said 
sum  of  two  thousand,  dollars,  when  he,  the  said  Richard, 
should  be  thereunto  afterwards  requested. 

4th.  And  the  said  Isaac  A.  Wood,  administrator  as  afore- 
said, by  his  attorney  aforesaid,  further  complains  for  that 
whereas  also,  the  said  Edward  K.  Garvin  afterwards,  in  his 
life  time,  to  wit :  on  the  second  day  of  January,  1840,  at  the 
place  aforesaid,  at  the  special  instance  and  request  of  the  said 
Richard  C.  Ashe,  bargained  with  the  said  Richard  to  buy 
from  him,  the  said  Richard,  three  other  negro  slaves,  to  wit : 
the  slaves  Delia  and  her  children,  Susannah  and  Hannah^  at 
and  for  a  certain  sum  of  money,  to  wit :  the  »um  of  twelve 
hundred  dollars,  to  be  therefor  paid  by  the  said  Edward  to 
the  said  Richard.  And  the  said  Edward  being  then  and 
there  in  a  state  of  intoxication,  from  the  use  of  ardent  spir- 
its, and  being  bereft  of  his  power  of  judgment  and  natural 
discrimination,  and  the  said  Richard,  though  well  knowing 
the  said  last  mentioned  Delia  to  be  unsound  and  worthless, 
by  then  and  there  falsely  and  fraudulently  representing  and 
warranting  the  said  last  mentioned  slaves  to  be  sound,  then 
and  there  induced  the  said  Edward  to  buy,  and  then  and 
there  sold  to  him  the  said  last  mentioned  slaves,  for  the  said 
sum  of  twelve  hundred  dollars,  to  be  paid  by  the  said  Ed- 
ward to  the  said  Richard  ;  and  the  said  Edward,  confiding 
in  and  deceived  and  beguiled  by  the  said  last  mentioned  war- 
ranty of  the  said  Richard,  afterwards,  in  the  life  time  of  the 
said  Edward,  to  wit :  on  the  day,  in  the  year,  and  at  the 
place  last  aforesaid,  paid  the  said  last  mentioned  sum  of 
twelve  hundred  dollars,  to  the  said  Richard,  whereas,  in  fact, 
the  said  slave,  Delia,  last  mentioned,  at  the  time  of  the  mak- 
ing of  the  said  warranty  and  sale  of  the  said  slaves  last 
mentioned,  was  not  sound,  but  on  the  contrary  thereof,  was 
then  and  there  unsound  and  of  no  value,  and  in  consequence 
of  such,  she,  the  slave,  Delia,  last  mentioned,  afterwards,  to 
wit :  on  the  day  of  ,  in  the  year  afore- 

said, at  the  place  aforesaid,  died ;  by  means  whereof  the 
said  Edward,  in  his  life  time,  afterwards,  to  wit :  on  the  day, 
in  the  year  and  at  the  place  aforesaid,  sustained  damage  to 
a  large  amount,  to  wit :  to  the  amount  of  two  thousand  dol- 
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lais.    And  the  said  Isaac,  administrator  as  aforesaid,  avers  ^^^'^^h 
that  afterwards,  in  the  life  time  of  the  said  Edward,  to  wit :  i_^^_j 
on  the  day,  in  the  year,  and  at  the  place  aforesaid,  he,  the      ^^^ 
said  Richard,  in  consideration  of  the  premises,  then  and  there         y. 
undertook,  and  faithfully  promised  the  said  Edward  to  pay       Asiw. 
to  him  the  amount  of  damage  by  him,  the  said  Edward,  so 
sustained  as  aforesaid,  to  wit :  the  said  sum  of  two  thousand 
dollars,  when  he,  the  said  Richard,  should  be  thereunto  af- 
terwards requested. 

5th.  And  whereas  also,  the  said  defendant  afterwards,  to 
-wit :  on  the  day,  in  the  year,  and  at  the  place  aforesaid,  was 
indebted  to  the  said  Edward,  in  his  life  time,  in  the  further 
sum  of  twelve  hundred  dollars,  for  so  much  money,  by  the 
said  Richard,  before  that  time,  had  and  received  to  and  for 
the  use  of  the  said  Edward,  and  at  his  special  instance  and 
request,  and  being  so  indebted,  he,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit :  on  the  day,  in  the 
year,  and  at  the  place  last  aforesaid,  undertook  and  then  and 
there  faithfully  promised  the  said  Edward,  in  his  life  time, 
the  said  ]ast  mentioned  sum  of  money,  when  he,  the  said 
defendant,  should  be  thereunto  afterwards  requested. 

Yet  the  said  Richard,  not  regarding  his  promises  and  un- 
dertaking, did  not  pay  the  several  sums  of  money  demanded 
in  the  three  counts  last  mentioned,  or  any  of  them,  or  any 
part  thereof,  to  the  said  Edward,  in  his  life  time,  though  of- 
ten requested ;  nor  hath  he,  the  said  Richard,  since  the  death 
of  the  said  Edward,  paid  the  same,  or  any  part  thereof,  to 
the  plaintiff,  administrator  as  aforesaid,  but  so  to  do,  hath 
hitherto  wholly  neglected  and  refused,  wherefore  the  said 
plaintiff  saith  he  is  injured  and  hath  sustained  damages  to  • 
the  amount  of  two  thousand  dollars,  and  therefore  he  brings 
suit,  and  so  forth. 

OWENS,  Plaintiffs  Attorney. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

Ever  since  the  case  of  Wells  v.  Spears,  and  Hughes  v.  i  n^p^^  431^ 
Banks^  it  has  been  held  that  the  implied  warranty  of  sound-  i  moc!  637! 
ness  is  not  excluded  by  a  written  contract  of  sale,  though  it 
be  a  specialty,  and  contain  a  warranty  of  title.    The  general 
rule  is  that  a  warranty  is  not  implied  against  defects  which 
are  obvious,  or  of  which  the  purchaser  is  notified.     But  if, 
by  fraud,  misrepresentation  or  deceit,  the  purchaser  is  mis- 
led, respecting  the  character,  extent  or  probable  consequences 
o{  the  defect  or  disease,  of  which  he  has  notice,  a  warranty 
is  implied.    In  the  English  Courts,  because  the  doctrine  of 
implied  warranty  is  not  received,  deceit  is  held  equivalent  to 
express  warranty,  for  which  assumpsit  may  be  maintained  ; 
and  it  is  not  necessary  to  declare  in  case  for  the  deceit.     As 
in  Wood  V.  Smith,  the  defendant,  in  selling  a  horse,  refused  1  Car.  ft  P. 
to  warrant  it,  and  yet  said  "  it  was  sound  so  far  as  he  knew  f        ^- 
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CoLUMBu.  it  was  held  he  was  liable  in  assumpsity  as  upon  a  qualified 
^^^y*  1848.  y^arranty,  on  proof  negativing  the  soundness,  and  shewing 
^^ — Z^TZ  ^  the  defendant  knew  the  horse  was  unsound.  But  assumpsit 
^^  is  not  admitted  to  be  the  proper  remedy,  in  the  case  of  a  de- 
Ashe,  ceitful  representation,  not  embodied  in  a  written  contract  be- 
Meyer  t.  ET-tweeu  the  parties ;  because  it  would  amount  to  the  admission 
«rth,  4  Camp,  of  parol  evidence,  to  contradict  a  written  contract.    This  ob- 

Powc?'t  Ed  J^'^^*^  ^^*  ^^^  *PP'y  ^^  ^^  l*Wj  because  the  implied  war- 

manda,  18  Eti  ntnty  is,  itself,  an  exception  to  the  rule  which  excludes  evi- 
11.  dence  of  any  terms  or  stipulations,  not  expressed  in  the 
written  contract.  The  implied  warranty  subsists  along  with 
the  written  contract  The  one  is  the  act  of  the  parties,  the 
other  is  created  by  law,  and  is  independent  of  any  agree- 
ment. If  the  parties  make  a  special  contract  of  warranty, 
that  the  law  executes,  according  to  its  terms  and  conditions  ,* 
and  parol  evidence  will  not  be  received  to  contradict  or  vary 
it.  If  they  stipulate  against  any  warranty,  the  hiw  does 
not  impose  an  implied  contract  against  their  consent.  But  if 
the  agreement  contain  no  stipulation  on  the  subject,  then  the 
law  superadds  the  condition,  that  if  a  sound  price  be  paid  or 
contracted  for,  and  the  property  be  not  sound,  the  purchaser 
shall  not  be  held  to  the  contract.  Since  the  implied  contract 
may  subsist  when  there  is  a  written  contract,  as  when  there 
is  none,  in  either  case  the  same  evidence  must  be  admissible. 

9  McC.  167.  Ii^  ^^^  ^'  Duncan^  Judge  Nott  left  the  question  open,  whe- 
ther in  case  of  deceit,  in  the  sale  of  a  slave^  by  deed,  the 
action  should  be  case  or  assumpsit ;  but,  in  either  case,  he 
held  the  fraud  or  deceit,  being  the  ground  of  plaintiff's  right 
to  recover,  and  the  defendant's  knowledge  of  the  facts  relied 
on,  must  be  alleged  and  proved.  Brevard's  reports  were  not 
then  published,  and  the  learned  Judge  was  not  aware  of  the 

3  Brar.  64.  ^^^^  ^^  Houston  v,  QUbert.  That  was  assumpsit,  founded 
on  deceit  in  the  sale  of  a  slave,  by  deed,  warranting  the  title. 
Jud^e  Brevard,  delivering  the  judgment  of  the  Court,  says : 
"  It  IS  now  settled  law,  though  I  know  not  how  or  when  it 
was  introduced,  that,  in  an  action  of  assumpsit,  the  plaintiff 
may  recover  on  an  express  and  also  on  an  implied  warranty, 
when  there  has  been  fraud  in  the  contract.  The  circumstan- 
ces of  fraud  must  be  stated  with  a  scienter. ^^  He  suggests  that 
it  would  be  always  advisable  to  join  a  count  on  the  deceit,  with 
counts  on  the  warranty.  The  demurrer  to  the  counts,  foun- 
ded on  deceit,  was  properly  overruled. 

But  the  Court  is  of  opinion,  the  plaintiff's  right  to  recover 
was  not  restricted  to  those  counts,  and  that  the  verdict  may 
be  supported  on  the  implied  warranty ;  on  the  principle  re- 

Gherei,  87.  cognised  in  Venning  v.  Oantt.  In  that  case,  the  plaintiff 
had  notice,  from  his  unhealthy  appearance,  of  the  unsound 
state  of  the  slave,  but  the  character  and  commencement  of 
the  disorder  having  been  misrepresented  to  him,  it  was  held 
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he  might  fecover  on  the  implied  warranty,  on  the  gronnd  ^^""'^Ih 
that  he  had  no  notice  of  the  disease  from  which  the  slave .  '''  ^®"' 
was  sufTering  and  afterwards  died. 

In  this  case  Garvin  knew  the  slave  was  sick,  but  he  an(]l 
his  wife  were  put  off  their  guard  by  the  assurances  of  the 
defendant,  that  her  disorder  was  slight,  and  that  she  was,  at 
the  time,  convalescent,  having  been  discharged  by  the  physi^ 
cian.  To  confirm  his  assurances,  he  offered  to  keep  the 
slave  till  she  recovered ;  and  by  protestations  of  his  sincerity 
in  the  representation  that  her  ailment  was  transient,  and  that 
they  should  lose  nothing,  he  put  Garvin  and  his  wife  off 
their  guard.  Their  attention  and  vigilance  was  diverted  fram 
the  true  character  and  consequences  of  the  disease ;  and  thu9 
they  had  no  notice  of  it.  In  any  view  of  the  case,  the .  v^- 
diet  is  supported  by  the  evidence,  and  the  motion  is  r^fusedl 

Richardson,  J.  O'Neall,  J.  and  Evans,  J.  concurre<l« 

Motion  refused. 


/>. 


J<icob  Barf,  George  A.  Sligh  and  Samuel  Montgomery  Yj 

H.  El  Kinard. 

Tho  Act  of  1843  deprives  a  prior  mortgagee  of  his  advantage  (unless  liis  mortr , 
gage  be  recorded  as  it  prescribes)  over  a  subsequent  creditor  or  purchUder' 
"  'vHthoot  notice ;"  but  no  description  of  notice  is  specified. 

It  is  not  necessary,  under  the  Act  of  1843,  that  the  stibseq[uent  creditor  or  pur- 
chaser should  have  notice  of  the  time  when  the  mortgage  was  given,  or  of  the 
amount  to  be  secured.  Notice  of  the  fact  that  there  is  an  existing  lien,  of  A 
particular  description,  in  favor  of  a  certain  ^artj,  upon  the  property  in  the 
view  of  one  about  to  become  subsequent  creditor  or  purchaser,  is  altogether 
equivalent  to  that  required  by  the  Act 

Before  O'Neall,  J.  at  Newberry — Aprily  Extra  Term,  18484 

This  was  an  issue  made  up  under  an  order  of  the  Court, 
and  by  consent  of  parties,  to  ascertain  certain  facts  necessary 
to  the  decision  of  a  rule  against  the  ex-sheriff,  John  P.  Kinard. 

The  first  question  was  whether  the  defendant,  Kinard,  was 
a  creditor  prior  to  the  dates  of  the  respective  mortgages  to 
the  plaintiffs  ?    The  second  was — if  he  was  a  subsequent 
creditor,  then  had  he  notice,  before  his  debt  arose,  of  IH|  iliort-'t 
gages  ?  p     '  y  f  ' 

About  the  first  question,  there  seemed  no  doubt  that  the 
defendant  was  a  subsequent  creditor  to  the  mortgages ;  the 
jury  found  accordingly,  and  there  is  no  appeal  on  that  ques- . 
tion,  and  hence  it  is  not  necessary  to  report  minutely  the  facts 
in  reference  to  it. 
10- 
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CowjMBu.  The  mortgages  to  the  plaintiffs  bore  date,  tlie  first,  9th 
May,  I84d.  j„jy^  1846  ;  second,  16th  July,  1845.  They  were  recorded 
^        "        '  in  the  Secretary  of  State's  office,  but  not  in  the  Register's 


office,  at  Newberry. 


BuretaL 

Kinnd.  The  defendant,  with  a  man  of  the  name  of  James  Gaunt, 
was  the  security  of  Nicholas  Sligh,  in  the  contract  for  the 
purchase  of  a  tract  of  land,  the  property  of  Mrs.  Uarriel 
Swann.  The  contract  bore  date  17th  December,  1844.  It 
stipulated,  that  as  the  title  to  the  land  had  to  be  made  under 
the  authority  of  the  Court  of  Equity,  the  purchaser,  Nicho- 
las Sligh,  should,  on  titles  being  made,  enter  into  bond  and 
security  for  the  payment  of  the  purchase  money,  $3,000, 
with  interest  from  the  1st  of  January,  1846. 

As  a  means  of  protecting  him  from  the  liability  which  he, 
Kinard,  was  then  under,  and  was  to  incur,  by  becoming  one 
of  Sligh's  securities,  Nicholas  Sligh  made  a  note  to  the  de- 
fendant, dated  the  25th  of  February,  1846,  but  it  probably 
was  made  on  the  day  on  which  the  confession  was  made ;  it 
bore  date  the  26th,  the  judgment  was  signed  the  27th,  and 
from  ,tbe  testimony,  it  seemed  very  probable  that  the  defend- 
ant, Sligh,  confessed  judgment  on  that  day,  and  that  the  con- 
.  fession  was  dated  back  one  day,  and  the  note  one  day  still 
further  back.  On  the  next  day,  the  28th,  the  defendant, 
Kinard,  Gaunt  and  Sligh,  executed  their  bond  for  the  pur- 
»  chase  money,  $3,000,  and  intercut,  to  Henry  Summer,  trus- 
tee for  Mrs.  Harriet  Swann.  Titles  were  made,  and  in  some 
way  secured  to  Kinard,  for  the  indemnity  of  himself  i^nd 
Gaunt.  The  land  has  been  sold  for  $1,800.  At  the  same 
tirae^  Sligh  assigned  to  Kinard  his  interest  in  his  father's  es- 
tate, from  which  some  sums  bad  been  received.  It  was 
spoken  of  by  Sligh,  as  being  worth  probably  800  or  $1000. 
Nicholas  Sligh  was  put  on  the  stand  to  prove  notice,  but 
after  some  hesitation,  and  after  admitting  be  had  told  the 
plaintiffs,  and  their  attorneys,  that  he  gave  notice  to  Kinard, 
of  the  plaintiffs's  mortgages,  said  he  did  not ;  but  that  he 
told  him  of  a  mortgage  to  Wm.  McMorris. 

William  Welch  proved,  that  he  met  with  Kinard,  and 
asked  him  how  he  came  on  abont;  securing  himself  with 
Sligh.  He  said,  he  could  get  him  to  do  nothing,  and  that' 
Gaunt,  his  surety,  was  so  inert  he  would  do  nothing.  This 
witness  said,  he  told  Kinard  it  was  useless  to  trouble  himself 
further  than  to  secure  the  land,  for  which  he  was  surety,  as 
all  the  balance  of  Sligh's  property  was  covered  by  mortgages 
to  the  plaintiffs.  He  said  he  would  go  to  the  Clerk's  (tho 
Registers)  office,  and  examine.  He  did  so;  returned  and 
said  he  asked  no  odds  of  the  mortgages,  they  were  not  on 
record.  This  witness  said,  that  this  conversation  was  before 
the  confession  to  Kinard. 

David  Boozer,  (to  whom  the  plaintiffs  were  liable,  as  Sligh's 
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sedulities,  and  to  indemnify  them  on  that  account,  6ne  of  the  Sj^'^^^ 
mortgages  was  executed;  the  other  was  executed  to  in-^"*^'        \, 
deoinify  them,  as  sureties,  in  a  bond  executed  l^y  Sllgh  to  ^^^  , 
the  Commissioner  in  Equity,  as  committee  of  some  one,)  was    ^^^     * 
examined,  and  proved  that  on  his  return  from  the  Springs,     ICuiavd. 
he  met  with  Kinard,  who  was  joking  him  about  his  expert- 
ness  in  saving  himself;  and  witness  then  told  him  about  the 
mortgages,  (this  was  after  the  confession.)    Kinard  replied, 
that  he  disregarded  the  mortgages*    The  witness  said  h^ 
told  Kinard,  that  he  knew  all  about  the  mortgages  to  the 
plaintiffs.    He  would  not  answer  it.    He  said  the  mortgages 
were  executed  in  the  Commissioner's  office,  and  were  notori- 
ous in  the  Village  where  Kitiard  resided. 

The  questions  were  submitted  to  the  Jury.  They  were 
Cold,  in  reference  to  the  Act  of  1843,  that  the  question,  what 
would  be  notice,  had  not  been  decided*  That  under  our 
previous  recording  laws,  it  had  been  held,  that  notice  must 
be  explicit,  and  to  be  so,  it  must  be  as  full  as  if  the  deed  had 
been  spread  on  the  record.  The,circuit  Judge  told  the  jury 
that  that  decision  required  more  than  he  would  have  re- 
quired had  it  not  been  so  decided.  His  own  notion  would 
have  been,  that  whatever  was  sufficient  to  put  the  party  on 
the  enquiry  would  be  sufficient.  But  he  told  them^  the  law 
was  decided,  in  Taie  v.  Crawford^  that  the  notice  must  be  ex* 
plicit,  and  equal  to  spreading  the  deed  on  the  record. 

They  were  told  to  examine  Welch's  and  Boozer's  testimo- 
ny, with  that  of  Sligh,  and  if  they  were  satisfied  from  them^ 
and  especially  ' Welch'3,  that  Kinard  knew  of  the  existence 
and  contents  of  the  mortgages,  that  then  they  might  find 
notice. 

The  jury  foimd  that  Kinard  was  a  ereditor  subsequent  to 
the  mortgages,  out  that  he  had  notice  of  the  same,  before  the 
debt  arose. 

The  defendant  appealed,  and  moved  the  Court  of  Afqpeals 
for  a  new  trial,  on  the  following  grounds,  to  wit: 

1.  Because  his  Honor  erred  in  charging  the  jury,  that  it 
was  not  necessary  that  the  same  explicit  notice  which  had 
heretofore  been  held  to  be  necessary  to  invalidate  a  deed  for 
want  of  recording,  should  be  proved  under  the  Act  of  1843, 
requiring  mortgages  to  be  recorded  in  the  office  of  the  Regis- 
ter of  Mesne  Conveyances,  to  allow  subsequent  creditors  to 
avail  themselves  of  the  benefit  of  said  Act  against  unrecord* 
ed  mortgages. 

2.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
conversation  between  the  witness  Welch,  (who  was  a  mere 
stranger  to  the  parties,)  and  defendant  Kinard,  if  they  be* 
lieved  it,  was  before  the  judgment  was  taken  by  Kinard  from 
Sligh,  was  a  sufficient  notice  of  the  plaintiffs's  mortgage  to 
Kinard,  to  deprive  him  of  the  benefit  of  the  Act  of  1843,  al* 
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Columbia,    though  nothiiig  was  said  by  Welch  to  show  the  time  when 
^^^y»  1848.  jjjg  mortgage  was  given,  the  amount  to  be  secured,  or  any- 
~     ^"^"^  thing  else,  so  as  to  give  Kiiiard  sufficient  information  as  to 
BanMBt  ai.    ^j^^  mortgage,  to    answer  in  place  of  recording ;   and  that 
Kinard.      although  the  defendant  Kinaro,  went  immediate  to  jthe  Regis- 
ter's office,  and  found  that  no  mortgage  was  recorded,  and  so 
informed  witness,  that  it  could   not  be  so ;  when  nothing 
further  was  said  by  witness,  to  show  that  the  mortgage  was 
in  existence,  but  not  on  record, 

3.  Because  his  Honor  should  have  instructed  the  jury  that 
the  notice  required  by  the  Act  of  1843,  which  would  stand 
in  the  place  of  recording,  should  be  such  as  would  furnish 
to  the  subsequent  creditors,  certain  and  correct  information, 
not  oi|ly  of  the  existence  of  the  mortgage,  but  of  the  time 
when  given,  as  well  as  the  debt  secured  by  it,  in  some  relia*- 
ble  manner,  and  not  such  as  might  be  gathered  from  a  casual 
conversation  with  a  stranger,  such  as  was  held  between 
Kinard  and  the  witness  Welch. 
Fair,  for  the  motion. 
Pope,  contra. 

Withers,  J.  delivered  the  opinion  of  the  Couit. 

The  jury  have  found  that  H.  H.  Kinard,  the  defendant, 
was  a  creditor  of  Nicholas  Sligh,  subsequent  to  the  date  of 
his  mortgages  to  the  plaintiffs ;  but  that  he  had  notice  of  the 
same  before  the  debt  arose.  We  shall,  therefore,  consider 
Kinard  as  occupying  the  position  of  a  creditor,  although  it  is 
foreseen,  that  a  state  of  relations  may  possibly  exist,  arising 
out  of  collateral  liens  to  secure  an  endorser  or  surety,  that 
may  make  it  rather  difficult  to  determine  whether  one  be  Ie« 
gitimately  a  creditor.  In  this  case,  however,  the  parties  all 
'    appear  to  occupy  the  same  relation  to  Kinard,  in  that  respect 

The  complaint  here  is,  that  the  notice,  traced  to  Kinard,  of 
the  existence  of  the  prior  mortgages,  was  not  sufficiently  full 
and  complete,  as  to  the  terms  ana  character  of  the  mortgages, 
11  Stoi.966.  ^o  answer  the  purposes  of  the  Act  of  1843.  That  Act  de- 
prives a  prior  mortgagee  of  his  advantage  (unless  his  mort- 
gage be  recorded  as  it  prescribes,  which  was  not  done  in  this 
instance)  over  a  subsequent  creditor  €)T  purchaser  "  without 
notice."  No  description  of  notice  is  specified.  None  more 
perfect  and  particular  could  have  been  required  by  the  de- 
fendant than  that  to  which  the  Circuit  Judge  held  he  was  en- 
titled— for  he  told  the  jury  that  it  "  must  be  explicit  and 
equal  to  spreading  the  deed  on  the  record." 

They  have  responded  affirmatively  to  this  instruction. 
Yet,  there  is  no  testimony  to  shew  that  the  notice  received  by 
Kinard  conveyed  to  him  intelligence  as  ample  and  perfect  of 
the  provisions  of  the  mortgages  as  he  might  have  procured 
had  they  been  spread  upon  the  records.  Nor  are  we  prepared 
to  rule  that  the  Act  of  1843,  heretofore  cited,  entitled  him  to  such 
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notice.    The  notice  required  under  former  Acts  has  been   ^^^"'^^ 
characterized,  in  Tate  v.  Crawford,  as  necessary  to  be  "  ac- ^^^^'  ^^^\ 
tiial"  and  "  explicit."    But  notice  of  what  I  Scarcely  of  the      "^        ' 
particulars  mentioned  in  the  2d  ground  of  appeal.    But  rather,      ^^ 
it  seems  to  us,  of  the  fact  that  there  was  an  existing  lien,  of      Lyde. 
a  particular  description,  in  favor  of  a  certain  party,  upon  the 

Sroperty  in  the  view  of  one  about  to  become  subsequent  ere-  ^^'^^ 
iter  or  purchaser.  Would  not  this  subserve  all  the  purposes 
supposed  to  be  in  contemplation  of  the  law — the  leading  end 
being  to  admonish  a  purchaser  or  creditor  of  a  snare  ?  In  such 
case,  would  not  a  reasonably  prudent  man  seek  further  infor- 
mation, if  he  needed  it,  from  the  morgages ;  or  require  the  per<- 
Bon  who  proposed  to  deal  with  him  to  furnish  it  ?  In  this  case 
the  fullest  information  might  have  been  procured  by  Einard 
from  the  office  of  Secretary  of  State,  one  of  the  places  where 
the  mortgages  were  required  to  be  recorded,  and  were  record- 
ed. Yet  he  did  not  seek  it  there.  Recognising  the  existence 
of  the  mortgages,  he  said  he  did  not  regard  them,  because 
they  were  not  recorded  in  the  Register's  office.  It  is  hence 
pretty  manifest  that  he  did  not  go  upon  the  notion  that  he 
had  no  notice  of  them  in  fact,  but  on  the  legal  theory  that 
they  were  void  as  to  him  for  want  of  being  recorded. 

We  think  that  he  had  notice  altogether  equivalent  to  that 
required  by  the  late  Act ;  the  charge  on  the  subject  was  fully 
as  strong  in  his  behalf,  notwithstanding  the  1st  and  3d  grounds 
of  appeal,  as  he  had  any  pretence  to  claim ;  and  therefore  the 
motion  is  refused. 

Richardson,  J.  O'NEAjiL,  J.  Evans,  J.  and  Frost,  J. 
concurred. 

Motion  refused. 


Caleb  Boone  v.  John  W.  Lt/de, 

The  tact  of  an  oTerseer  haying  snapped  his  gun  at  the  negro  of  his  employer, 
with  the  intention  to  shoot,  merely  because  the  negro  ran  when  he  was  about 
to  whip  him,  was  kdd  to  be  mfficient  cause  to  justify  the  employer  in  putting 
an  end  to  his  written  contract  with  the  overseer,  which  stipulated  that  he  was 
to  gorem  the  negroes  with  humanity  and  kindness. 

Where  there  was  a  written  contract  between  a  planter  and  hi&  orerseer,  by  which 
it  was  stipulated  that  the  overseer  was  to  govern  the  negroes  by  the  planter's 
direction,  the  fact  of  the  overseer  having  insulted  the  planter,  for  objecting  to 
his  manner  of  working  the  crop,  was  Ae2i  to  be  sufficient  to  authorize  the  plan- 
ter in  putting  an  end  to  the  contract 

hefore  Evans,  J.  at  Darlington — spring  Term,  1848. 

It  appeared  that  the  plaintiff  was  the  overseer  of  defendant, 
for  the  year  1845.    There  was  a  written  contract,  by  which 
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^oLCMBiA.  it  Was  Stipulated  that  Boone  was  to  govern  the  negroes  by 
May,  iwa  Ly^^g  direction,  and  with  humanity  and  kindness.    Some 
T^        'time  before  the  30th  of  April,  it  appeared  from  Boone's  con- 
Boone      feggiQn^  |hat  he  was  about  to  flog  one  of  the  negro  men ;  the 
Lyde.      negro  ran,  and  he  snapt  his  gun  at  him,  and  said  if  he  had 
fired,  he  would  never  have  run  again.      The  negro  was 
roguish,  but  not  insubordinate.  On  the  30th  April,  Lyde  gave 
Bmne  notice  in  writing  that  he  had  employed  one  Wilson  to 
attend  to  the  business,  and  did  not  expect  his  services  any 
longer.    On  the  3d  May,  Lyde,  in  company  with  two  or  three 
gentlemen,  went  to  the  plantation ;  when  they  arrived  at  the 
overseer's  house,  Boone  was  not  there  i  he  was  sent  for,  but 
not  found.    Lyde  and  his  friends  then  rode  into  the  field 
where  the  negroes  were  at  work ;  they  were  hoeing  cotton, 
which  had  come  up  badly ;  Lyde  disapproved  of  it,  and  so 
did  the  gentlemen  who  were  with  him.    Lyde  sent  the  ne- 
groes into  another  field  to  work  the  corn ;  when  they  were 
returning  towards  the  house  they  met  Boone.   Lyde  told  him 
what  he  had  done.    Boone  got  into  a  great  rage  and  got  a 
rail  to  strike  Lyde.    In  the  course  of  the  conversation  which 
was  had  between  the  parties,  Lyde  said  that  Boone  had  in- 
sulted him  when  he  objected  to  the  manner  in  which  Boone 
worked  the  crop,  and  Boone  said  Lyde  wanted  him  to  knuckle 
to  him  too  much.    Lyde  behaved  coolly  and  without  passion, 
and  Boone's  conduct  was  very  outrageous,  so  much  so  that 
the  Rev.  Mr.  Wilson,  who  had  gone  there  with  the  hope  of 
being  able  to  reconcile  the  diflference  between  them,  gave  it 
up  as  hopeless.    Lyde  demanded  the  keys,  which   Boone 
gave  up,  but  refused  to  give  up  the  house,  the  possession  of 
which  he  retained  until  the  end  of  the  year.    Lyde  put  ano- 
ther in  charge  of  the  plantation,  and  so  the  matter  ended. 

Boone  had  had  but  little  experience  in  the  management  of 
negroes  before  this,  but  since  that  time  has  established  a 
good  reputation  as  an  overseer,  and  the  witnesses  said  he  was 
passionate,  but  they  would  not  suppose  he  was  a  cruel  man. 
It  was  in  evidence  that  Lyde  told  Huggins,  Boone's  father-in- 
law,  whilst  they  were  in  treaty,  that  his  negroes  were  unruly, 
and  he  wanted  a  man  who  would  ^  govern  them.  Wilson 
(Boone's  successor)  said  Lyde's  conduct  towards  him  was  cor- 
rect, and  that  he  did  not  perceive  any  fault  in  Boone's  man- 
agement of  the  crop. 

This  action  was  to  recover  the  stipulated  wages,  $150,  for 
the  whole  year ;  Lyde  did  not  object  to  paying  for  the  time 
Boone  staved,  so  the  only  question  was  whether  Lyde  had 
discharged  Boone  on  sufficient  ground  to  authorize  him  to  put 
an  end  to  the  contract. 

The  Circuit  Judge  stated  the  law  applicable  to  the  case, 
and  told  the  jury  that  if  Iiyde  discharged  Boone  for  snapping 
his  gun  at  a  negro  merely  for  running,  with  intent  to  shoot 
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him,  he  was  not  only  right,  bnt  it  would  hare  been  a  dereiic-    Columbia, 
ticm  of  his  duty,  as  the  master  of  slaves,  not  to  have  mani-  ^  ^^y*  *^^ 
jBBSted  his  disapprobation  of  so  barbarous  an  act,  by  dismiss- ' 
ing  his  overseer  from  his  service.    There  was  no  proof  when 
this  was  done,  but  the  witnesses  said  they  understood  it  had 
occurred  very  shortly  before  the  dismissal.    The  occurrences 
of  the  3d  of  May  were,  in  his  judgment,  amply  sufficient  to 
authorize  the  dismissal,  but  they  were  not  the  cause  of  it. 
Lyde  had  before  given  Boone  notice  to  quit,  and  had  gone 
down  that  day  to  demand  the  keys,  but  they  might  serve  as 
specimens  of  Boone's  temper,  and  shew  the  truth  of  what 
Lyde  said,  that  Boone  "  had  insulted  him  when  he  objected 
to  his  manner  of  working  his  crop." 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  whole 
year's  wages. 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  following  grounds  : 

1.  Because  the  plaintiff  did  not  establish  his  right  to  recov* 
er  the  wages  for  the  whole  year,  under  the  written  contract 
between  the  parties, 

2.  Because  the  plaintiff,  by  delivering  up  the  keys  to  the 
defendant,  and  claiming  the  use  of  the  dwelling  house  only, 
in  which  he  remained  the  whole  year,  assented  and  agreed 
to  put  an  end  to  the  contract. 

3.  Because  the  plaintiff  did  not  treat  the  negroes  of  the  de- 
fendant with  humanity  and  kindness,  and  did  not  follow  his 
direction  in  the  management  of  the  plantation,  which  under 
the  said  contract  he  was  bound  to  do. 

4.  Because  the  conduct  of  the  plaintiff  was  in  other  res- 
pects sufficient  to  justify  the  defendant  in  putting  an  end  to 
the  contract ;  and  as  such,  that  the  plaintiff  is  entitled  to  recov- 
er only  for  the  time  that  he  remained  in  the  employment  of 
the  defendant,  and  it  is  respectfully  submitted  that  his  Honor 
erred  in  not  so  charging  the  jury. 

6.  Because  the  jury,  instead  of  finding  for  the  whole 
amount  of  the  contract,  were  only  authorized  to  find  for  the 
amoimt  due  under  said  contract,  for  the  time  that  the  plain- 
tiff remained  in  the  employnaent  of  the  defendant,  and  that 
the  verdict  in  this  respect  was  capricious  and  against  the  law 
and  evidence. 

HarUee  and  Dudley^  for  the  motion. 

A.  J,  Dargan^  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

This  Court  entirely  concurs  with  the  Circuit  Judge  in  his 
instructions  to  the  jury ;  and  little  need  be  add6d  in  support  of 
their  manifest  justice  and  proprietv.  The  plaintiff's  attempt 
upon  the  life  of  the  defendant's  slave  is  proved  by  his  own 
declarations.  If  the  gun  bad  effected  his  fatal  design,  so 
coolly  avowed  ofter  the  occurrence,  and  he  had  been  found 
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CoLTOfBii^  guiltv  of  murder,  the  judgment  of  the  law  for  that  offence 

Ma7,  i84a^  coula  not  have  been  avert^.    It  cannot  be  questioned  that 

~    T       'for  such  an  attempt  to  kill  one  of  his  slaves,  the  defendant 

step^eni     ^^  warranted  in  dismissing  the  plantiff  from  his  employ* 

Chappell.    ment. 

The  conduct  of  the  plaintiff  on  the  3d  of  May,  afforded  ano- 
ther sufficient  cause  for  his  dismissal.  In  no  employment- 
does  the  agent  assume  to  supersede  the  authority  of  his  em- 
ployer. There  is  no  reason  why  an  overseer  charg^  with 
the  difficult  office  of  governing  maves,  should  be  permitted  to 
do  so.  The  right  of  the  owner  to  control  the  overseer  in  the 
management  of  his  own  property,  is  just  and  proper,  and 
should  be  maintained.  Because  the  defendant  changed  the 
employment  of  the  slaves,  without  consuhing  the  plaintiff,  he 
was  assailed  by  the  plaintiff  with  opprobious  language  and 
threatened  with  dangerous  violence.  The  c(»)dition  of  the 
planter  would  be,  indeed,  defenceless,  if,  for  the  wrongs  and 
indignities  to  which  the  defendant  was  subjected,  he  were 
not  justified  in  dismissing  his  overseer.  The  motion  is  granted. 

Richardson,  J.  O'Neall,  J.  and  Evans,  J.  concurred. 

Motion  granted. 


E,  Stephens^  admW.  v.  John  Chappell. 

Umoundness  of  a  slave,  conmsis  in  some  organic  disease  in  a  formed  state,  evi- 
denced by  symptoms,  or  in  some  clearly  contagious  disease,  such  as  measles 
or  small  pox,  the  infection  of  which  existed  in  the  system  at  the  time  of  the 
sale. 

On  appeal,  the  Court  kdi^  that  an  inqfury  proposed  to  be  made  of  the  physi-* 
clans  as  to  how  long  a  disease  had  existed  in  its  incipient  state,  was  property 
overruled  by  the  Circuit  Judge,  as  irrelevant  to  the  issue  of  soundness. 

Before  O^Neall^  J.  at  Newberry,  Spring  Term,  1848. 

This  was  an  action  of  assumpsit,  brought  on  a  note  of 
hand  made  to  the  plaintiff's  intestate  by  the  defendant  for 
$600,  with  interest  from  the  1st  January,  1846,  due  and  pay- 
able 1st  January,  1847.  The  consideration  of  the  note  was 
a  negro  woman,  Clarissa,  who  was  warranted  to  be  sound. 
The  Dill  of  sale  was  dated  the  18th  day  of  August,  1845. 

The  defence  was  that  the  woman  had  typhoid  fever,  in 
its  incipient  stage,  when  sold.  She  was  sold  on  Monday, 
she  came  home  on  Tuesday.  Henry  Chappell,  the  son  of  the 
defendant,  said  she  had  then  her  head  tied  up,  and  was  com- 
plaining of  head  ache.    A  man  of  the  name  of  Adams  said, 
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T. 

ChappelL 


passing  through  Chappell's  field  in  warm  weather,  he  saw  a  ^^''^'^'^ 

woman  sick,  lying  down.    She  and  the  other  hands,  he  said,^^*^^^™* 

were  picking  cotton :  he  knew  all  the  other  hands  save  this  ' 

woman.    The  overseer,  Abner  Peterson,  said  she  was  "well, 

when  she  came  home,  and  that  she  continued  well,  until 

Saturday  evening,  working  in  the  mean  time,  with  the  other 

hands,  picking  out  cotton.    On  Saturday  evening,  she  was 

not  well :  on  Sunday  she  was  very  sick ;  on  that  day  (the 

24th)  Dr.  Peterson  of  the  Thomsonian  school  was  called  in : 

he  treated  her  for  a  day  or  two ;  on  the  27th  Dr.  Gilder  of 

the  same  school  was  called  in  ;  he  treated  her,  and  attended 

on  her  27th,  28th,  29th  and  31st  August,  and  on  the  2d,  3d 

and  4th  September.    She  died  on  the  6th.     They  both  stated 

the  disease  was  t3rphoid  fever :  and  from  their  description  of 

the  disease,  the  regular  physicians  said,  they  had  no  doubt, 

it  was  typhoid  fever.    The  treatment  pursued  by  Drs.  Gilder 

&  Peterson  was  skilful. 

It  appeared  that  in  the  family  of  Mr.  Lewis,  the  intestate* 
there  had  been  one  case  of  typhoid  fever  before  he  sold 
Clarissa.  It  was  the  case  of  a  negro  man  named  Cato,  who 
according  to  Mrs.  Attaway's  proof  died  10th  August  1846, 
but  according  to  David  Rogers,  Mrs.  Adams  and  Mr.  Adams, 
died  30th  July  1846.  This  woman  Clarissa  was  not  hi9 
nurse,  and  there  was  no  proof  that  she  inhabited  the  same 
house — ^the  probability  is  she  did  not.  She  was  several 
months  gone  in  pregnancy.  David  Rogers,  Mrs.  Adams  and 
Mr.  Adams  saw  the  negro  woman,  Mrs.  Adams  on  the  day 
of  sale,  her  husband  a  weeik  or  two  before,  and  Mr.  Rogers 
Tuesday  morning  after  the  sale :  they  all  said  she  was  per- 
fectly well.  They  were  near  neighbors,  and  knew  the  woman 
very  well.  The  physicians,  including  Dr.  Gilder,  stated  that 
typhoid  fever  was  only  contagious  under  particular  circum- 
stances. None  of  them  thought  it  was  like  small  pox,  or 
other  settled  contagious  diseases.  One  of  them.  Dr.  Higgins, 
said  if  one  nursed  a  patient  or  slept  in  the  same  room  or  bed, 
it  might  be  communicated.  Dr.  Landrum  said  after  the  case 
became  putrescent  it  might  be  contagious.  Dr.  Yarborough 
said  it  was  slightly  contagious.  Dr.  Ruff  said  it  is  not  set- 
tled whether  typhoid  fever  be  contagious.  The  other  physi- 
cians said  some  of  the  medical  writers  said  it  was,  others 
that  it  was  not.  Dr.  Gilder  said,  some  times  all  who  were 
in  the  same  atmosphere,  house  or  room,  had  it :  but  that  was 
not  uniform,  and  he  mentioned  an  instance  in  his  own  fami- 
ly, which  showed  it  was  as  he  stated.  They  all  agreedjt 
was  very  uncertain  how  long  the  d^ease  mightj^m  wKat 
they  called  its  latent  state:  and  tlieyv'gaid  aU^gTgh  the^e 
might  be  even  premonitory  symptcmsj  it  dix^oot  always  follow 
that  the  disease  would  develppe  itself. 

After  Drs.  Peterson  and  Gilder  stated  the  symptoms  of  the 
11 
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COLUMWA.    case,  It  was  proposed  to  ask  one  of  the  regular  Doctors  how 
May,  1848.  j^j,g  ^jj^  disease  in  its  incipient  state  had  existed.    Theques* 
'        I    .  'tion  was  objected  to,  and  oveiTuled. 
Stephens        rpj^^y  ^^^^  ^jj  j^y  jj^^  circuit  Judge  that  "such  a  thing 

ChappelL  as  typhoid  fever  being  considered  like  small  pox,  as  having 
a  beginning  before  the  symptoms  are  discovered,  cannot  be." 
He  put  the  question  to  the  jury,  had  the  woman  the  disease 
when  sold  ?  He  told  them  very  plainly,  that  the  disease 
must  be  in  a  formed  state,  evidenced  by  symptoms,  before  it 
could  affect  the  sale.  They  were  referred  to  the  testimony 
of  Henry  Chappell  and  Mr.  Adams,  and  told  if  they  believed, 
from  their  testimony,  that  the  woman  had  typhoid  fever, 
when  she  came  home  (Tuesday,)  they  might  regard  her  as 
diseased  when  sold,  (on  Monday,)  and  find  for  the  defendant 
,  In  this  particular,  I  since  think,  says  he,  I  placed  the  defend- 

ant too  favorably  before  the  jury.  For  if  she  was  well  on 
Monday,  the  day  of  sale,  and  about  that  there  does  not  seem 
to  be  room  to'  doubt,  and  next  day  took  the  typhoid  fever, 
there  would  be  no  ground  to  affect  the  sale.  The  jury  were 
however  told,  that  if  on  comi)aring  Henry  Chappell's  and 
Mr.  Adams'  proof  with  that  of  the  overseer  Peterson,  they 
were  satisfied  that  Peterson  was  right,  and  the  others  mis- 
taken, and  that  the  woman  was  well  Tuesday,  Wednesday, 
Thursday.  Friday  and  Saturday,  then  he  thought  there  was 
no  ground  for  the  defendant's  defence.  The  jury  found  for 
the  plaintiff  the  debt  and  interest. 

The  defendant  appealed,  and  moved  for  a  new  trial)  on 
the  following  grounds :  ^^ 

1st.  Because  the  Judge  erred  in  instructing  the  jury  that 
there  was  no  such  thing  in  typhoid  fever  as  contagion^  not- 
withstanding several  physicians  swore  that  such  disease  was  ' 
contagious. 

2d.  Because  his  Honor  erred  in  saying  to  the  jury  that  unless 
the  disease  existed  in  a  formed  state  at  the  time  of  the  sale, 
the  defence  could  not  avail ;  although  the  physicians  swore 
that  the  disease  might  be  latent  from  one  to  four  weeks,  be- 
fore it  would  develope  itself. 

3d.  Because  the  Judge  charged  the  jury  that  if  they  be- 
lieved the  testimony  of  Abner  Peterson,  there  was  an  end  to 
the  defence  and  they  should  find  for  the  plaintiff,  though  it 
was  manifest  from  the  testimony  of  the  physicians  and  that 
of  Henry  Chappell,  Mr.  Adams  and  Mrs.  Attaway,  that  the 
disease  existed  at  the  time  of  the  sale. 

4th.  Because  the  evidence  fully  established  the  unsound- 
ness of  the  negro  at  the  time  of  the  sale,  and  that  the  ques- 
tion of  unsoundness  should  have  been  submitted  to  the  jury 
upon  the  whole  evidence  as  one  of  fact. 

5th.  Because  the  Judge  refused  to  permit  the  physicians, 
after  hearing  the  evidence  rf  the  Thompsonian  physicians 


APPEALS  AT  LAW.  83 

and  others  as.  to  the  facts  in  relatioD  to  the  disease,  to  give  ^'™Six 
their  opinion,  as  to  the  period  of  the  origin  of  the  disease  and^^^^'  ib9b,^ 
its  character.  s"^ 

6th.  Because  he  charged  the  iury  that  there  was  no  such      ^^^^ 
thing  as  an  incipient  stage  of  the  typhoid  fever,  or  what  is    Chappell. 
usually  termed  seeds  of  the  diseaise,  and  unless  the  disease 
existed  in  n  formed  state  at  the  sale,  the  defence  could  not 
avail. 

7th.  Because  from  the  case  made,  the  verdict  should  have 
been  for  the  defendant. 

JSuUivani  for  the  motion. 

P^pe^  contra. 

Evans,  J.  delivered  the  ofHnion  of  the  Court. 

In  this  case  the  presiding  Judge  said  to  the  jury  that  "such 
a  thing  as  the  typhoid  fever  being  considered  like  small  pox 
or  having  a  beginning  before  the  symtoms  are  discovered, 
cannot  be  f  "that  the  disease  must  be  in  a  formed  state,  evi- 
denced by  symptoms  before  it  could  affect  the  sale."  The 
main  question  which  we  are  called  on  to  decide,  is  whether 
this  charge  was  correct.  In  looking  through  the  cases  here- 
tofore decided,  I  do  not  find  any  thing  which  touches  the 
present  case.  They  are  all  cases  of  chronic  disease,  existing 
at  the  time,  or  cases  where  the  negro  had  been  exposed  to 
the  infection  of  some  contagious  disorder  which  developed 
itself  afterwards.  THmrod  v.  Shoolbred,  was  a  case  of  small  iBay,  319. 
pox ;  WiUiams  v.  VancSj  of  measles ;  Venning  v.  Gantt^  r?"^  ^ »? 
of  diseased  lungs ;  Furman  v.  Miller ^  was  a  case  of  dropsy.  Brev?Rcp!" 
All  these  were  cases  of  organic  disease  existing  at  the  time 
of  sale,  or  of  contagious  disorders  developing  themselves  af- 
terwards, by  fixed  and  well  known  laws  of  nature.  As  to 
whether  tjrphoid  fever  was  or  was  not  contagious,  there  seems 
to  have  been,  as  usual,  a  diversity  of  opinion  among  the 
learned  doctors  who  were  examined  at  the  trial.  That  those 
who  breathe  the  impure  air  of  a  sick  room,  are  more  liable 
to  take  the  disease,  I  can  readily  believe.  So,  also,  those 
who  are  exposed  to  the  malaria  of  our  swamps,  are  more 
liable  to  bilious  fever  than  those  who  are  not  exposed  to  it. 
Diseases  in  general,  I  should  suppose,  are  the  effect  of  the 
|)hysical  agencies  with  which  we  are  surrounded.  The  func- 
tions of  our  bbdies  are  checked  and  obstructed  in  their  health- 
fill  action  by  exposure  to  cold,  to  heat,  and  to  strong  currents 
of  atmospheric  air.  These  produce  derangements  of  that 
most  complex  machine,  the  human  body ;  and  hence,  if  not 
reeved,  the  whole  system  becomes  disordered,  or  the  disease 
fastens  itself  on  some  particular  organ.  In  this  way  disease 
is  produced,  and  when  developed  by  symptoms  perceptible  to 
our  senses,  constitutes  that  state  of  the  tody  which  we  call 
unsoundness.  I  apprehend  no  disease  of  the  body  springs 
up  without  the  agency  of  some  external  cause,  and  in  one 
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CoLXJMBijL   sense  it  may  be  said  that  no  disease  ever  developed  itself,  the 
May,  ^o»'  geeds  of  which  did  not  exist  in  the  system  prior  to  its  exter- 

g    ^       '  nal  exhibitions  by  symptoms,  unless  we  may  except  those 
tep  ens    ^ases  where,  from  an  Original  defect  in  organization,  there 

Chap^U.  never  was  a  healthy  action  of  the  system.  These  external 
agencies,  as  they  are  more  or  less  active,  produce  disease  in 
a  longer  or  shorter  time,  and  not  unfrequently  their  effects 
are  wholly  counteracted  by  other  agencies,  either  natural  or 
artificial.  Whilst,  therefore,  these  causes  or  seeds  of  disease, 
as  they  have  been  called,  exist  merely  in  a  latent  state,  there 
cannot  be  said  to  be  any  thing  more  than  a  liability  or  pre- 
disposition to  disease,  which  may  or  may  not  ripen  into  actual 
disease.  It  is  not  to  in  small  pox,  or  other  contagious  disea- 
ses. There  the  actual  presence  and  existence  of  the  disease 
is  as  well  established  as  if  the  disease  had  already  developed 
itself  by  external  symptoms.  We  have  the  certainty  of  sci- 
ence, the  fixed  and  unchangeable  laws  of  nature  for  our 
guide.  But  it  is  not  so  in  cases  of  febrile  or  other  acute  dis- 
eases. In  these  there  is  no  certainty ;  all  is  conjecture  and 
speculation.  One  learned  doctor  will  tell  us  that  typhoid  fe- 
ver and  yellow  fever  are  contagious  in  some  cases ;  another, 
that  they  are  slightly  so ;  another,  that  it  is  an  unsettled 
question  ;  and  a  fourth,  that  they  are  not  at  all  contagious. 
I  should  conclude  from  this,  that  nothing  is  certainly  known 
about  it  A  man  of  great  wisdom  and  much  personal  obser- 
vation may  form  conjectures,  which  may  approximate  to  the 
tr4iith,  but  never  can  determine  with  any  certainty.  Human 
tribunals  should  act  on  facts  that  are  certain,  and  not  on  those 
which  in  their  very  nature  are  uncertain.  When,  therefore, 
we  undertake  to  define  that  which  affects  the  every-day  bus- 
iness of  life,  we  must  do  it  with  reference  to  what  is  within 
the  compass  of  human  knowledge,  and  not  give  it  such  defi- 
nition as  will  admit  the  speculation  of  the  mere  theorist, 
whose  confidence  in  his  ofnnions  is  often  in  direct  propor- 
tion to  his  inexperience  and  ignorance  of  the  facts  upon 
which  all  theory  ought  to  be  based.  I  have  heard  it  said 
that  scrofula  and  some  other  diseases  are  hereditary,  and  of 
course  the  patient  comes  into  the  worid  with  the  seeds  of  the 
disease,  or  a  predisposition  to  it ;  and  if  this  be  evidence  of 
unsoundness,  it  will  be  immaterial  whether  the  disease  de- 
veloped itself  in  one  month  or  20  years  after  the  sale.  I 
come,  therefore,  to  the  conclusion  that  there  is  no  safety  in 
adopting  any  other  rule  than  that  adopted  by  the  Circuit 
Judge,  that  unsoundness  consists  in  some  organic  disease  in 
a  formed  state,  evidenced  ty  symptoms,  or  some  clearly  con- 
tagious disease,  such  as  measles  or  small  pox,  the  infection  of 
which  existed  in  the  system  at  the  time  of  the  sale.  This, 
judging  from  my  own  experience,  and  our  adjudged  cases, 
has  been  the  general  understanding  of  the  profession  on  the 
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subject    It  follows  from  this  that  the  question  was  correctly  JS**'''"?Jf4 
put  to  the  jury,  whether  the  negro  had  the  typhoid  fever  ^y^_!^_^ 

the  time  of  sale  ;  and  that  the  inquiry  proposea  to  be  made  ..     "^^"^ 

of  the  doctors,  as  to  how  long  the  disease  had  existed  in  its  ^ 

incipient  state^  was  properly  overruled  by  the  Circuit  Court,  LomaB, 
as  irrelevant  to  the  issue. 
The  motion  is  dismissed. 

O'Neall,  J.  Frost,  J.  and  Withers,  J.  concurred. 

Motion  refused. 


B.  L,  ifLauchlin  v.  Johfi  Lomas  et  a/. 

The  action  was  to  recover  the  value  of  a  negro  who  was  hired  by  the  plaintiff 
to  the  defendants  as  a  house  carpenter,  and  who  died  of  wounds  received  in 
the  use  of  a  steam  circular  saw,  while  in  their  service.  The  verdict  was  for 
the  defendants,  and  on  appeal  therefrom,  the  Court  refused  to  grant  a  new  trial, 
because  the  jury  are  alone  competent  to  decide  what  is  a  proper  implement  of 
the  carpenter's  trade — because  there  was  evidence  enough  to  support  the  ver- 
dict in  finding  thaf  the  saw  was  not  dangerous ;  or  not  so  dangerous  as  to 
make  the  defendants  liable  for  an  injury  which  might  occur  to  a  hired  carpen- 
ter in  the  use  of  it;  and  because,  even  if  it  were  a  dangerous  implement,  there 
was  evidence  by  which  the  conclusion  might  be  supported  that  the  plaintiff 
knew  of  its  use  by  the  defendants's  workmen,  and  therefore  consented  to  the 
use  of  it  by  his  negro. 

If  the  hiring  be  for  a  particular  service,  and  the  negro  be  employed  in  any  other 
way,  or  for  any  other  purpose,  not  within  the  contemplation  of  the  parties,  the 
hirer  would  be  liable  for  any  injury  sustained  whilst  thus  employed. 

If  the  hlnng  be  general  and  not  for  a  particular  use,  then  the  hirer  may  employ 
the  negro  in  any  way  he  chooses,  consistently  with  his  obligation  not  to  employ 
him  in  any  dangerous  woik,  such  aa  a  prudent  man  would  not  employ  his 
own  negro  in. 

Before  Evans,  J.  at  Richland — Fall  7%rm,  1847. 

This  was  an  action  on  the  case,  to  recover  the  value  of  a 
negro  man  named  John  Howell,  who  was  hired  hy  the  plain- 
tin  to  the  defendants,  and  died  of  wounds  received  whilst  in 
their  service.  As  the  case  depends  on'  the  evidence,  it  is 
stated  in  full. 

jR.  Kelso.  —In  May,  1846,  the  defendants  had  on  hire,  four 
n^Toes,  (all  carpenters,)belonging  to  the  plaintiff.  Jno.  How- 
ell was  one  of  them.  They  were  put  at  all  kinds  of  carpen- 
ter's work.  The  defendants  were  house  carpenters  and  join* 
ers.  John  brought  with  him  house  carpenter's  tools,  and 
tools  for  finishing  off  work.  There  were  in  the  shop,  circu- 
lar saws  worked  by  steam.    There  were  a  great  many  work- 
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mT'^^mi^  ™^^  ^  ^^^  ^^^1^'  ^^^  belonging  to  defendants,  and  soma 

^May,  *^»'  apprentices.    Every  carpenter  got  out  his  own  stuff    John 

M'LaLchiin'  ^  *^®  habit  of  getting  out  his  own  stuff,  as  wejl  as 

^  cuin  ^^  others,  at  the  circular  saws.    There  is  no  more  danger  in 

Lomas.     the  saw  than  in  the  use  of  other  tools,  except  that  the  power 

is  steam.    John  was  sawing  laths  when  he  was  hurt.    Three 

of  his  fingers  were  cut  off,  and  another  cut  by  the  saws. — 

He  was  sent  to  Dr.  Toland's  shop,  and  from  thence  went 

home.    Saw  him  at  the  mill  6  or  8  days  after,  with  his  hand 

in  a  sliDg.    John  was  not  a  plasterer. 

Joseoh  E.  Frey. — ^Is  the  foreman  in  the  defendants's  shop. 
Defeuaants  had  four  of  plaintiff's  negroes.  They  were  hired 
for  house  carpenters.  Witness  put  John  to  sawmg  laths  at 
the  circular  saw,  when  he  was  hurt  The  plaintiff's  negroes 
were  hired  for  house  carpenter's  work.  All  were  put  to  the 
saw.  The  laths  were  for  a  house  which  defendants  were 
building.  The  work  is  not  dangerous.  Defendants  had  all 
the  laths  they  used,  sawed  in  this  way.  There  were  three 
circular  saws  in  the  shop.  The  saws  used  constantly,  and 
no  accident  has  ever  occurred  before.  There  were  apprenti- 
ces in  the  shop.  They,  as  well  as  the  other  hands,  worked 
at  the  saws.  All  were  indiscriminately  put  to  this  work. — 
John  had  been  working  at  his  trade  for  some  years.  He  was 
the  oldest  hand  in  the  shop.  The  saws  are  dangerous  if  one 
runs  his  hand  into  them,  but  not  otherwise.  There  is  no 
other  steam  saw  mill  in  Columbia,  that  he  knows  of.  The 
plaintiff  frequently  passed  along  the  street  by  the  shop. 

James  BoaitDright. — Owns  a  circular  saw  propelled  by 
steam.  It  is  used  for  any  purpose  for  which  it  is  wanted  to 
rip  up  stuff,  used  in  his  employment  as  a  gin  maker.  It  is 
hazardous  if  one  does  not  keep  his  hands  away.  It  requires 
a  cautious  hand.  One  or  two  of  his  hands  were  bit  a  litUe 
by  it.  A  house  carpenter  may  get  along  better  with  his  bus- 
iness by  the  aid  of  the  saw,  but  it  requires  ca^e.  Puts  any 
of  his  hands  about  the  shop  to  work  at  it.  He  hired  some  of 
his  hands  to  the  defendant,  and  would  think  the  hirer  might 
put  a  hired  hand  to  the  saw  within  the  contract. 

Col,  A.  Summer. — Owns  a  circular  saw  to  saw  shingles, 
and  cuts  have  happened  at  it.  He  gives  6  dollars  a  month 
more  to  a  white  man  to  attend  to  it  than  to  a  common  saw- 
yer.  He  would  not  feel  at  liberty  to  put  a  hired  carpenter  to 
work  at  it.  He  hired  Sill's  carpenter,  and  gave  direction  that 
he  should  not  be  employed  at  the  saws. 

Mr.  Wade. — ^Knew  John ;  he  was  a  tolerable  house  car- 
penter  and  brick  layer.  The  circular  saw  is  no  part  of  the 
tools  of  a  house  carpenter.  It  requires  skill  to  learn  the 
management  of  it  Would  not  hire  a  carpenter  to  be  put  at 
the  saws,  unless  he  was  acquainted  with  it.  It  is  the  busi- 
ness of  the  carpenter  to  get  out  the  stuff  for  his  work.    After 
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one  has  worked  6  months  at  the  saw,  would  not  think  it  dan-  J^^'^^^^x 
gerous.      Would   take  20  dollars  per  month  for  the   hi'^v_L__/ 
of  one  of  his  carpenters  from  Beck,  rather  than  $30  from  de-         *    ^ 
fendants,  on  account  of  the  danger  of  the  saw.  JiriiMiciiuii 

J.  N.  Miller. — ^Has  been  30  years  a  carpenter.  He  would  Loniaai 
think  the  use  of  the  saw  hazardous  to  one  unacquainted  with 
them — ^would  not  expect  a  carpenter,  hired  of  him,  to  be  put 
to  the  saws.  Would  not  think  the  defendants  would  have  a 
right  to  put  a  negro,  hired  as  a  carpenter,  to  work  at  the 
saws.  Would  rather  let  Wade  have  his  negro  carpenters  at 
20  dollars  per  month,  than  the  defendants  at  30  dollars,  if 
worked  at  the  saws. 

John  Gray. — Has  worked  at  the  circular  saw.  Don't  con- 
sider it  a  part  of  carpenter's  business.  Don't  know  that  he 
would  make  any  difference  in  price,  in  hiring  a  carpenter  to 
work  at  the  saw  or  not,  or  that  there  would  "be  more  danger 
than  in  other  kinds  of  work,  or  that  it  would  require  more 
judgment  Has  never  heard  of  more  accidents  with  the  cir- 
cular saws  than  with  other  tools.  Used  Boatwright's  circu- 
lar saws  last  year.  Beck  used  to  have  one.  Was  under  no 
impression  it  was  dangerous.  Any  of  the  hands  were  put  to 
it,  when  he  used  Boatwright's  in  building  a  house  for  Mr. 
Boatwright,  Jr.    All  the  hands  he  put  at  it  were  Boatwright's. 

Mr:  Schqfidd. — ^Is  a  bricklayer,  but  carries  on  the  carpen- 
tei's  business.  The  circular  saw  is  not  a  part  of  the  carpen- 
ter's tools.  Would  think  it  dangerous,  and  would  object  to 
his  carpenters  bein^  put  at  it.  Requires  skill  and  attention. 
Defendants  are  undertakers  in  building  houses. 

It  was  proved  by  Dr.  Toland,  that  the  negro  died  of  lock- 
jaw arising  from  his  wounds. 

It  was  admitted  the  price  of  hire  agreed  to  be  paid  was 
nineteen  dollars,  which  was  proved  to  be  about  the  usual 
price  paid  for  n^ro  carpenters. 

It  was  also  proved  that  John  was  a  very  valuable  negro, 
and  worth  1600  dollars. 

In  his  charge  to  the  jury,  the  Circuit  Judge  stated  the  law 
as  applicable  to  the  case  thus. 

1.  If  the  hiring  be  for  a  particular  service,  and  the  negro 
be  employed  in  any  other  way  or  for  any  other  purpose,  not 
within  the  contemplation  of  the  parties,  the  hirer  would  be 
liable  for  any  injury  sustained  whilst  thus  employed. 

2d.  If  the  hirmg  was  general  and  not  for  a  particular  use, 
then  the  hirer  might  employ  the  negro  in  any  way  he  chose, 
consistently  with  his  obligation  not  to  employ  him  in  any 
dangerous  work,  such'  as  a  prudent  man  would  not  employ 
his  own  negro  in. 
'Ve  summed  up  the  evidence  on  these  points,  and  submit- 
ted to  the  jury  to  decide.    They  found  for  the  defendants. 


M'Lauchlin 

V. 
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CoLUMBu,       The  plaintiff  moved  the  Court  of  Appeals  for  a  new  trial, 
May,  1848.  ^p^^  jj^^  following  ground : 

Because  the  evidence  having  been  clear,  positive  and  un- 
contradicted, 

Lomas.         1,  That  the  defendants  represented  and  called  themselves 
house  carpenters. 

2.  That  the  negro  John  was  a  house  carpenter. 

3.  That  the  defendants  hired  John  with  his  carpenter's 
tools  as  a  house  carpenter. 

4.  That  the  price  of  a  house  carpenter  in  Columbia,  at  that 
time,  was  about  twenty  dollars  a  month. 

5.  That  defendants  hired  John  at  nineteen  dollars  a  month. 

6.  That  a  workman  at  the  circular  saw,  propelled  by  steam, 
would  have  hired  for  at  least  twenty-six  dollars  a  month. 

7.  That  no  other  carpenters  in  Columbia  used  the  circular 
saw. 

8.  That  defendants  began  to  use  the  circular  saw  about 
one  year  before  they  hired  John,  and  about  sixteen  months 
before  he  was  wounded. 

9.  That  plaintiflF  had  no  knowledge  whatever,  until  John 
was  wounded,  that  defendants  were  using  the  circular  saw. 

10.  That  John  was  wounded  in  working  at  the  circular 
saw. 

11.  That  John  died  of  that  wound. 

12.  That  John  was  worth  fifteen  hundred  dollars.  And  the 
great  and  overwhelming  weight  of  evidence  having  been 

13.  That  the  working  with  a  circular  saw,  was  very  dan- 
gerous to  those  not  accustomed  to  it,  or  trained  at  it. 

14.  That  such  work  required  great  experience. 
16.  That  the  working  with  a  circular  saw  formed  no  part 

of  a  house  carpenter's  business. 

16.  That  putting  a  house  carpenter,  who  was  hired  as  a 
house  carpenter,  to  work  with  the  circular  saw,  was  a  viola- 
tion of  the  contract,  and  a  misapplication  of  his  labor,  and  of 
the  hiring.  The  verdict  of  the  jury  finding  for  the  defend- 
ants, was  without  any  evidence  in  many  of  the  foregoing 
particulars,  and  contrary  to  the  positive  and  uncontradicted 
evidence,  in  other  of  the  foregoing  particulars,  and  against 
the  decided  weight  of  evidence  in  the  remaining  particulars, 
and  altogether  contrary  to  the  law  applicable  thereto,  and 
was  bottomed  altogether  upon  the  vague  and  unfounded  con- 
jecture, that  plaintiff  must  have  known  that  defendants  were 
using  the  circular  saw,  when  he  hired  John  to  them,  although 
there  was  not  a  particle  of  evidence  to  that  eflfect,  but  the 
evidence  offered  on  that  point  by  the  defendants,  sheweth  the 
contrary. 

Cfreffg  d*  Myersy  for  the  motion. 

W,  F,  DeSi^/Lssure  4*  Tradewell,  contra. 


/ 
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P&08T,  J.  delivered  the  opinion  of  the  Court  m^'*^'*S& 

The  jury  were  correctly  instructed  in  the  law  applicable^    ^^'        ^^ 
to  the  case  ;  and  the  appeal  is  from  the  verdict,  on  the  evi-  ..,,  ^^.. 
dence.    The  questions  of  fact,  on  which  the  vendict  depends,  ^    ^    ** 
are  whether  John  was  hired  to  the  defendants  as  a  house  car-     Lomas. 
penter ;  did  the  accident,  which  caused  his  death,  happen  in 
the  course  of  his  employment  as  a  house  carpenter?  and  per- 
tinent to  this,  is  a  circular  saw,  propelled  bv  steam,  a  proper 
implement  of  a  carpenter's  trade,  or  of  so  dangerous  a  kmd 
that  the  defendant  should  be  made  liable  for  any  injury  it 
might  do?  and  if  both  these  last  inquiries  be  decided  against 
the  defendant,  did  the  plaintiff  know  of  the  use  of  the  circu- 
lar saw  by  the  defendant,  in  his  workshop,  so  that  the  know- 
ledge and  consent  of  the  defendant  to  the  use  of  it  by  JohUi 
may  be  presumed  ? 

It  is  to  be  inferred  firom  the  evidence,  that  John  was  hired 
as  a  house  carpenter.  It  is  proved  that  the  defendants  were 
house  carpenters  and  joiners.  They  had,  in  their  workshop, 
circular  saws  driven  by  steam.  John  was  put  to  all  kinds  of 
carpenter^s  work.  Every  hand  got  out  his  own  stuff;  and 
John,  as  well  as  the  others,  got  out  his  stuff  at  the  circular 
saw.  He  was  sawing  laths  for  a  house  defendants  were 
building,  when  he  received  the  injury.  John  thus  is  proved 
to  have  been  employed  as  a  house  carpenter.    The  next 

Suestion,  and  that  most  strenuously  argued  against  the  ver- 
let,  is  whether  a  circular  saw  is  a  fit  implement  of  a  car- 
penter s  trade.  There  is  no  evidence  that  it  differs  from  a 
eommon  circular  saw,  and  no  inquiry  having  been  made  con- 
cerning it,  justifies  the  inference  that  its  fixture  and  use  were 
well  known  to  the  jury.  What  is  a  proper  implement  of  a 
carpenter's  trade,  is  certainly  not  a  question  of  laiw,  and  of 
course  the  jury  were  alone  competent  to  decide.  In  a  large 
and  the  most  thriving  section  of  our  country,  circular  saws 
are  in  almost  universal  use,  by  mechanics  of  every  kind ;  and 
when  the  superstitious  dread  of  steam  shall  have  yielded  to 
experience  of  its  great  utility  and  familiarity  with  its  use,  no 
master  workman,  in  our  own  State,  will  carry  on  a  trade 
without  its  valuable  aid  in  propelling  circular  saws  and  other 
implements  of  his  craft.  It  cannot  be  questioned  that  a  saw 
is  the  proper  tool  of  a  carpenter,  indispensable  in  every  work- 
shop. The  objection  to  a  circular  saw,  driven  by  steam, 
must  consist  in  the  danger  attending  its  use.  Four  mechan- 
ics, who  were  familiar  with  its  use,  testified  that  it  was  not 
attended  with  danger.  Three,  who  did  not  use  it,  indulged 
apprehensions.  Kelso  and  Frey,  who  work  at  defendants's 
shop,  state  that  all  the  hands,  including  apprentices,  work  at 
the  saw,  and  the  accident  to  John  is. the  only  one  which  has 
ever  happened.  Boatwright  puts  any  of  his  hands  at  it,  and 
no  accident,  except  of  a  trivial  character,  has  occurred. — 
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S^^"^Sh  These  facts  outweigh  the  opinions  of  the  witnesses  \irho  h&ve 
^aiay  1848.^  ^^^  ^^^  j^     ^jj  g^y  ^y^^^  j j  requires  care.    That  is  required 

M'LachiiB^  ^  ^^^  ^^  ^^  ^^^  ^8®  tools.  This  is  evidence  enough  to  sup^ 
y^  port  the  verdict,  in  finding  that  the  same  is  not  dangerous  \ 
Lomaa.  or  not  SO  dangerous  as  to  make  the  defendants  liable  for  an 
injury  which  may  occur  to  a  hired  carpenter  in  the  use  of  it 
But  even  if  it  were  a  dangerous  implement,  there  is  evidence 
by  which  the  conclusion  may  be  supported,  that  the  plaintiff 
knew  of  its  use  by  the  defendants's  workmen,  and  thereby 
consented  to  the  use  of  it  by  John.  The  case  hais  been  ar* 
gued  for  the  appellant,  as  if  John  was  put  to  work  the  saw^ 
If  he  had  been  set  apart  to  that  employment,  that  would 
have  been  a  breach  of  the  implied  contract  of  hire.  But  the 
proof  is  uncontradicted  that  he  was  employed  in  all  kinds  of 
carpenter's  work,  and  used  the  saw  only  when  a  saw  was 
necessary  in  the  performance  of  his  work. 

In  the  opinion  of  a  majority  of  the  Court,  the  verdict  is 
well  supported  by  the  evidence,  and  tlie  motion  is  refused. 

Evans,  J.  and  WifHERS,  J.  concurred. 

Richardson,  J.  dissenting* 

The  question  is  whether  a  hired  house  carpenter,  when 
employed  at  the  circular  saw  of  a  steam  mill  is,  thereby, 
placed  within  or  without  the  empIo3rment^  trade  or  usage  of 
such  carpenters.  If  within,  the  verdict  is  right ;  if  without, 
it  is  to  be  set  aside.  If  John  Howell  had  been  put  in  a  com- 
mon saw  mill ;  which  is  not  a  perilous  vocation  ;  none  could 
question  that  such  use  of  him  would  have  been  at  the  risk 
of  his  hirer ;  not  on  account  of  the  risk,  but  the  change  of 
employment  in  which  the  loss  happened.  If  John  had  oeen 
employed  generally,  in  the  defendants's  steam  mil),  the  hirer 
would,  at  his  own  risk,  have  so  employed  John :  because 
such  new  vocation  would  have  been  out  of  the  employment, 
trade  or  usage  of  a  house  carpenter.  No  one  can  doubt 
that  such  liability  would  have  been  the  law  of  that  case. — 
Again,  none  can  question  that,  by  putting  John  at  the  circu- 
lar saw,  he  was  destroyed.  But  if  so  employed,  it  was  in  the 
mill ;  and  we  can  make  no  distinction  between  the  full  and 
partial  employment    This  constitutes  the  whole  case. 

For,  I  presume,  it  cannot  be  supposed  that  by  simply  pass- 
ing along  the  street,  M'Lauchlin  assented  to  all  that  his  car- 
penters were  or  might  be  employed  at,  within  the  shop  and 
steam  mill.  This  would  be  a  wild  assumption ;  and  would 
justify  the  defendants,  if  his  boiler  were  to  burst  and  blow 
up  M'Lauchlin's  three  other  carpenters  ;  when  employed  in 
some  harmless  part  of  the  machinery.  Were  such  a  catas- 
trophe to  happen,  the  question  would  be  as  it  is  now — at 
whose  risk,  or  for  whose  profit,  was  the  steam  employed  ? — 
And  by  whom  were  the  carpenters  brought  to  this  addi* 
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tioiial  vocation  of  attending  to  any  of  the  steam  operations  ?   CoLmou. 
The  error  lies  in  supposing  that,  unless  this  new  vocation  be ^^^^*  ^^-^ 
dangerous,  the  hirer  is  justifiable.    The  entire  evidence  seem- '        ' 
ed  to  mak^  up  this  issue — was  the  use  of  the  circular  saw  ^*-^*****' 
dangerous  or  not  ?    Whereas  the  law  is  as  follows :  '<  As  to     Lomai. 
the  use  of  the  thing  hired — there  is  on  the  part  of  the  hirer, 
an  implied  obligation ;  not  only  to  use   the  thing  with  due 
care  and  moderation,  but  not  to  apply  it  to  any  other  use 
than  that  for  which  it  is  hired.    Thus,  if  a  horse  is  hired  as 
a  saddle  horse,  the  hirer  has  no  right  to  use  the  horse  in  a 
cart,  or  to  carry  loads,  or  as  a  beast  of  burden.    If  a  carriage 
and  horses  are  hired  for  a  journey  to  Boston,  the  hirer  has 
no  right  to  go  with  them  on  a  journey  to  New  York.    So,  if «  g^, 

they  are  hired  for  a  week,  he  has  no  right  to  use  them  for  ame^,^^ ;  3 
month.  And,  if  the  thing  is  used  for  different  purposes  from  Kent,  466\ 
that  which  was  intended  by  the  parties,  or  in  a  different  ma.n^^^^^^^^^ 
mer,  or  for  a  longer  period,  the  hirer  is  not  only  responsible  j^^'gj^'.  5 
for  all  damages,  but  if  a  loss  occurs,  although  by  inevitable  Mass.' R.  104 ; 
casualty,  he  will  be  responsible  therefor.  In  short,  such  mis-  i^®"; ?■  p^» 
user  is  deemed  a  conversion  of  the  property,  for  which  the  2  saund.  47^  i 
hirer  is  deemed  responsible."  Mill,  43i.* 

Such  is  the  undisputed  law  of  bailments  by  hiring.  Now, 
is  it  not  plain,  in  the  language  of  the  appeal,  that  the  jury 
have  ffiven  a  verdict  contrary  to  such  law  ?  They  clearly 
Husanderstood  what  Hobart  calls  "  the  point  and  sense  of 
law.''  To  use  his  quaint  figure,  they  have  left  the  kernel  to 
take  up  with  the  shell. 

The  strict  legal  question  is — was  not  the  emplojnnent  of  a 
carpenter  to  manage  a  saw,  propelled  by  steam  power,  a  new 
faculty  and  vocation  to  a  mechanic  who  is  taught  only  to 
]Ht>pel  his  own  saw  ?  But  instead  of  deciding  this  question, 
the  verdict  amounts  to  this — that  there  is  no  great  danger  in 
this  particular  part  of  the  very  complex  steam  saw  mill.  And 
it  is  conceded  that  John  was  employed  in  this  very  part  of 
the  mill ;  but  this  was  a  change  of  John's  vocation,  and 
caused  his  death.  This  is  the  point  and  sense  of  the  law. — 
Now  then,  I  ask,  unless  the  hirer  pay  for  the  loss,  what  be- 
comes of  his  liability,  so  plainly  laid  down  by  the  law,  for 
any  change  in  the  employment  ?  It  is  not  enough  to  answer, 
it  'was  a  case  for  the  jury.  This  Court  is  the  guardian  of 
the  law;  and  it  is  not  to  be  so  frittered  away.  Hei-e.  permit 
me  to  ol^rve,  that  proper  judicial  respect  for  verdicts,  con- 
sists :  first,  in  allowing  to  juries  all  competent  evidence  with- 
out prejudging  its  weight — ^because  all  the  evidence  is  for 
the  jury;  and  secondly,  in  supporting  such  verdicts,  on  facts, 
as  do  not  mistake  or  innract  the  law.  But  when  they  do,  it 
18  a  duty  to  order  a  new  trial  without  prejudice,  in  order  to 
preserve  the  law,  together  with  the  true  useful  agency  and 
great  value  of  such  trials.    We  would  have  the  kernel,  not 
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Oos^miHA.  merely  the  shell  of  the  law  and  of  jary  trial  too*  In  a  wotd^ 
._^  *^Iy  ^^®  justice  of  a  jury  must  be  like  all  judicial  justice,  the  dic- 
'  tate  of  the  laws  of  the  land — and  not  merely  of  some  sup- 

posed moral  system,  or  fitness  adopted  for  the  occasion. — > 
Such  liberties  tend  greatly  to  degrade  the  law,  penrert  its 
justice,  and  weaken  public  confidence  in  jury  trials.  This 
case  ought  therefore  to  be  reconsidered,  as  one  in  which  the 
law,  as  it  is,  was  clearly  misconceived  by  the  jury.  We  have 
several  appeals  to  dismiss  as  mere  verdicts  upon  evidence, 
which  will  illustrate  the  distinction  between  such  verdicts, 
and  verdicts  that  depart  from  setded  law. 

O'Neall,  J.  concurred. 


E.  D.  Kottman  and  wife  v.  C.  K.  Ayer. 

A  rdinquuhment  of  inheritance  was  AeZt^  by  the  Court,  to  be  Talid,  although  it 
had  been  executed  before  one  who  had  neglected  to  take  the  oaths  of  oiBce 
upon  hia  re-appointment  aa  a  Magistrate. 

It  is  the  appointment  which  confers  the  office;  and  the  law  which  requites  the 
bond  or  the  oath,  is  merely  directory. 

Where  the  electing  or  appointing  power  has  conferred  the  office  on  one,  and  he 
is  in  the  actual  discharge  of  its  duties,  without  his  title  being  questioned  in  any 
legal  way,  the  community  in  which  he  lives,  have  a  right  to  regard  him  as  a 
legal  officer,  and  his  official  acts,  as  to  them,  are  valid. 

Bef&re  O'Neall,  J.  aJt  Barnwell,  Fall  Temiy  1847, 

The  si>ecial  verdict,  with  the  order  of  judgment  for  the  de- 
fendant, is  all  the  report  necessary  in  this  case. 

Special  Verdict. 

We  of  the  jury  find,  That  the  land  in  dispute  was  the  estate 
of  the  wife  of  the  plaintiff;  that  on  the  12th  of  February, 
1836 — she  then  being  the  wife  of  one  Higgenbottom,  joined 
her  said  husband  in  the  conveyance  of  the  said  land  to  one 
Mary  Carr,  by  a  deed  regularly  executed.  That  more  than 
seven  days  thereafter,  to  wit,  on  the  24th  day  of  February, 
1836,  she  went  before  one  George  W.  Collins,  acting  as  jus- 
tice of  the  quorum  of  Barnwell  district,  and  in  apt  and  pro- 
per words,  relinquished  her  right  of  inheritance.  Higgenbot- 
tom, the  husband,  afterwards  died,  but  before  his  death,  the 
said  deed  and  relinquishment  of  inheritance  were  recorded 
in  the  office  of  the  Register  of  Mesne  Conveyances  for  Bam- 
well  district,  where  the  land  lies.  We  further  find,  that 
Geo,  W.  Collins,  (before  whom  the  said  relinquishment  of  in- 
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heritance  was  executed,)  was  appointed  a  justice  of  the  quo*  *  Columbu, 
rum  for  Barnwell  district,  by  a  joint  resolution  of  the  Senate  ^^  ^^^^ 
and  House  of  Representatives  of  this  Slate,  on  the  16th  of  ^'"""T"^' ' 


EyOttmaii 


T. 


December,  1830 — that  he  qualified  on  the  10th  of  March, 
1S31 — that  he  was  re-appointed  on  the  17th  December,  1834,  Ay«r. 
but  did  not  qualify.  He  was  again  appointed,  18th  Decem- 
ber, 1835,  and  qualified  7th  March,  1836.  We  further  find, 
that  the  said  George  W.  Collins  acted  as  a  justice  of  the  quo- 
rum for  Barnwell  district,  from  1831  to  1837,  the  time  ot  his 
death ;  and  that  he  acted  as  such,  in  February,  1836,  in  ano- 
ther instance  besides  the  execution  of  this  relinquishment  If 
the  Court  should  be  of  opinion,  that  the  said  relinquishment 
is  invah'd,  then  we  find  for  the  plaintiffs  the  land  in  dispute, 
and  five  dollars  damages.  But  if  the  Court  should  be  oi  opi- 
nion  that  the  said  relinquishment  is  not  iuFalid,  then  we  find 
for  the  defendant 

Henrt  Holman,  Foreman. 
October  30di,  1847. 

Order  of  Court, 

On  hearing  this  verdict,  it  is  ordered,  that  the  Postea  be 
delivered  to  the  defendant. 

John  Helton  O'Neall. 

30th  Oct,  1847. 

The  plaintiffs  moved  to  reverse  his  Honor's  decision,  (or- 
dering the  Postea  to  be  delivered  to  the  defendant,)  on  the 
following  grounds,  viz : 

1st  That  the  renunciation  of  inheritance  of  the  feme  covert^ 
(which  was  the  only  obstacle  to  the  plaintiffs's  recovery,)  was 
utterly  null  and  void,  because  it  was  executed  before  a  pri- 
vate individual,  and  not  before  a  justice  of  the  quorum. 

2.  Because  his  Honor's  decision  is  contrary  to  law.    ' 

Bellinger  and  Patterson,  for  the  motion. 
A.  P.  Aldrichj  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  substantial  difference  between  this  case  and  the  case 
of  MeJBee  v.  Ebke,  is,  that  in  that  case  Borum  the  Coroner  3  Speen,  isa 
was  entitled  to  hold  over  until  a  successor  should  be  appoint- 
ed and  enter  on  the  duties  of  his  office.  In  this  case,  the 
tenure  of  office  is  four  years. .  This  might  have  been  suffi- 
cient for  the  decision  of  that  case ;  but  the  Judge  who  deliv- 
ered the  opinion  of  the  Court  does  not  rest  the  case  upon  that 
ground  alone,  but  assumes  the  broad  ground  that  Borum  be- 
ing found  in  an  office,  of  which  he  had  been  the  incumbent  ma- 
ny years,  the  plaintiffs  had  a  right  to  regard  him  as  Coroner, 
and  his  acts  for  them  as  good.  "  One  in  office,  and  transact- 
ing its  duties,  i^  supposed  to  be  rightfully  there,  and  so  far  as 
third  persons  are  concerned  legalizes  his  acts."  These  pro- 
positicms,  although  not  absolutely  necessary  to  be  affirmed. 
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GoLVMBu.  in  that  case,  and  which  may  be  supposed  to  be  mere  tUctOf 
*^*y»  ^^"'^  I  propose  to  shew  are  supported  by  all  the  authorities.    They 

^^ "^     '  have  their  origin  in  the  well  known  and  long  recc^nized  dis- 

Kottman  jinction  between  an  officer  de  facto  and  one  dejure;  such  a 
Ayer.  distinction,  the  necessities  of  society  render  absolutely  neces- 
sary. There  would  be  no  security  in  our  titles  to  property, 
if  at  any  time  afterwards  they  could  be  called  in  question, 
because  the  Judee  before  whom  renunciations  of  dower,  or 
inheritance,  had  been  taken ;  the  Magistrate  before  whom 
probate  had  been  made; — ^the  Register  who  had  recorded 
them,  or  the  Ordinary  who  had  made  orders  of  sale,  had 
omitted  to  take  the  oaths  of  office,  to  give  a  bond,  or  to  do 
some  other  act  required  of  him  as  a  guaranty  for  the  faithful 
performance  of  the  duties  of  his  office.  These  evils  are  very 
strongly  put,  by  the  late  Judge  Nott,  in  the  case  of  Taylor  Vp 
SScrinCj  and  in  the  N.  York  cases  hereafter  referred  to. 

The  reason  of  the  rule,  and  the  rule  itself,  embrace  every 
officer  from  the  highest  to  the  lowest.  The  acts  of  a  king 
de  facto  are  as  binding  as  if  he  were  in  office  by  legal  right, 
80  long  as  those  whom  he  governs  acquiesce  in  his  ezercise  of 
power. 

I  do  not  undertake  to  say  that  in  an  organized  state  of  so- 
ciety under  a  regular  government,  the  acts  of  an  usurper,  of 
one  who  obtrudes  himself  into  an  office,  without  color  ofclaim, 
would  be  binding ;  but  where  the  electing  or  appointing  pow* 
er  has  conferred  the  office  upon  him,  and  he  is  in  the  actual 
discharge  of  its  duties,  without  his  title  being  questioned  in 
any  legal  way,  the  community  in  which  he  lives  have  a  right 
to  regard  him  as  a  legal  officer,  and  his  acts,  as  to  them,  will 
be  as  valid  as  if  he  wore  on  his  forehead,  to  be  read  by  every 
one,  the  evidences  of  his  appointment  and  qualification.    If 
it  were  otherwise  there  could  be  no  guaranty  or  security  for 
the  validity  of  the  official  acts  of  any  officer.    Where  would 
any  one  go  to  ascertain  whether  a  Judge  had  taken  the  oaths 
of  office  ?  Until  very  recently  there  was  no  law  directing  any 
roll  of  Magistrates  to  be  kept  in  any  office.    At  first  they 
were  to  qualify  before  the  Governor,  or  some  one  appointed 
by  him.    Afterwards,  they  were  directed  to  qualify  before 
any  two  justices ;  but  no  record  was  kept  of  the  fact  of  qual- 
ification.   It  is  the  appointment  that  confers  the  office,  as 
was  decided  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Maybury  v.  Madison,    The  omission  to  qualify 
by  giving  bond  or  taking  the  oaths  is  cause  of  forfeiture;  but 
so  long  as  the  officer  appointed  continues  to  discharge  the 
duties  of  his  office,  his  official  acls,  as  to  third  persons,  are 
legal.    The  law  which  requires  the  bond,  or  the  oath,  is,  as 
was  said  in  McBee  v.  Hoke^ , merely  directory.    These  do 
not  make  the  officer,  but  are  the  guaranties  which  he  is  re- 
quired to  give  for  the  faithful  performance  of  the  duties.    To 
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the  general  rale  in  relation  to  the  acts  of  an  officer  defado   ^^^^^^"^ 
there  seems  to  be  some  exceptions,  but  none  that  aflfects  the ^^^^*  ^^-^ 
proposition  above  •  stated,  as  to  the  rights  of  third  persons.  ^T"^^^^      ' 
To  entitle  one  to  claim  the  emoluments  of  an  officer,  or  the    ^°^J^ 
jNivileges  conferred  by  it,  he  must  shew,  if  his  right  be  ques-      Ayer. 
tioned,  that  he  is  in  office  de  jure^  as  in  the  case  of  Allen  r. 
McNMlj  where  one  claimed  prize  money  as  an  officer,  it  was  ^  ^^'  ^ 
held  he  ought  to  prove  himself  such :  his  having  acted  would 
not  be  sufficient,  where  his  being  an  officer  is  the  very  gist 
of  his  action.    Another  exception  is,  that  made  in  the  case  of 
the  iSCate  v.  Hayward,    That  was  an  indictment  for  perjury. 
The  affidavit  on  which  the  perjury  was  assigned  was  taken  ^  ^*  ^t**^* 
before  a  Magistrate  (Mitchell)  who  had  taken  Jhe  oaths  of 
office,  but  not  before  one  authorized  to  administer  them.    It 
was  held  that  the  allegation  in  the  indictment,  that  the  alleg- 
ed false  oath  was  taken  before  one  legally  competent  to  ad- 
minister an  oath,  was  one  to  be  strictly  proved.    So  also  in 
the  case  of  the  People  v.   White,  some  of  the  Senators  who^  «r   ^  r<w. 
then  composed,  in  part,  the  Court  for  the  correction  of  errors  ^^"'^®*^- 
in  the  State  of  New  York^  were  of  opinion  that  where  a  cap- 
ital case  was  carried  up  on  writ  of  error,  the  Court  might  in- 
quire into  the  constitutional  right  of  certain  persons  to  sit  on 
the  trial  as  component  parts  of  the  Court.    But  (except  in  the 
first  class  of  caseS)  where  the  right  claimed  depends  on  the 
fact  that  the  party  is  an  officer)  it  would  seem  from  the  cases, 
that  the  presumption  of  the  legal  right  to  an  office  arises 
^primafade  from  the  actual  discharge  of  its  duties  :  but  this 
IS  a  rebutable  presumption,  and  its  effect^destroyea  by  proof 
to  the  contrary.    But  in  cases  where  the  official  acts  oi  one  3  q^^   ^^^^ 

elected  or  appointed  to  office,  who  is  in  the  actual  discbarge  of  Rex.  y,- . 

the  duties,  affect  the  civil  rights  of  third  persons,  I  do  not  find 

any  authority  for  saying  that  the  acts  01  such  officers  are  in- 

vaud  for  any  irregularity  in  the  appointment  or  omission  to  do 

what  is  required  as  a  guaranty  for  the  faithful  performance 

of  the  duties  of  his  office.    By  the  Act  of  1778,  justices  were 

required  to  sign  a  roll,  but  in  the  case  of  the  State  v.  Billys  SN.&McC. 

it  was  held  that  the  omission  to  do  this  did  not  invaUdate  his       ^^ 

acts. 

In  the  case  of  MtBee  v.  Hoke  it  is  said  that  one  in  office,' 
transacting  the  duties^  is  supposed  to  be  rightfully  there,  and 
so  far  as  third  persons  are  concerned,  that  presumption  lega- 
lizes bis  acts ;  that  the  statuary  provision  requiring  a  Coro- 
ner to  give  bond,  is  merely  directory,  and  the  omission  did 
not  afiect  the  legality  of  his  acts.    In  the  case  of  the  StcUe  v.  ^  _  ^ 

£Ktf,  one  David  R,  Coleman,  upon  information  that  he  had^P*^'  ^^• 
been  appointed  a  justice  of  the  quorum,  but  that  the  name 
had  been  inserted  in  the  resolution  as  Daniel  Coleman,  had 
qualified  and  acted ;  it  was  held  that  his  official  acts  were  bind- 
ing as  an  officer  de  factOy  on  the  authority  of  the  case  of 
McBee  v.  Hoke, 
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S^^^'tSii      ^  Taylor  v.  IScriney  a  motioii  was  made  to  set  aside  a  de- 

May,  1848.^  ^^^  maa^  by  F.  A.  Deliesline,  Esqr.,  who  had  been  commis- 

~^J^^j        sioned  as  Judge  by  the  Governor,  under  the  Act  of  1799.  The 

jkottman     Q^j^^i  refused  the  motion,  although  it  was  clear,  and  so  aAer- 

Ay«r.      wards  decided,  that  the  exercise  of  such  power  by  the  Govern* 

or  was  in  violation  of  the  constitution.     The  Court  say,  the 

8  IVBad.  OK.  public  acts  of  officers  de  fado  are  often  valid  although  the 

authority  under  which  they  act  is  void.  In  this  case  the  Court 

refer  to  the  cases  of  the  People  v.  Collins^  and  McJhstrei/  v. 

Tannery  hereinafter  mentioned  as  authority. 

I  do  not  find  many  English  cases  on  the  subject.    In  15 
Viner  Ab*  114,  there  are  several  quoted,  and  some  of  them  of 

?reat  ant»g[uity.    Among  them  is  die  case  of  XjUffAt  v.  7%« 
Corporation  of  WeUs.    In  that  case  a  Mayor  had  been  elect- 

V^tw.  Me'^'  ^^^  ^^  ^^  ^^^  *'  qualified  according  to  a  late  statute  to  be 
'  '  '  chose  to  that  office."  After  the  election,  he  put  the  seal  of 
the  corporation  to  an  obligation.  It « was  decided  that  as  he 
came  into  office  by  color  of  an  election,  he  was  thereby  May- 
or defactOj  and  all  judicial  and  ministerial  acts  done  by  him 
were  good.  Although  he  might  have  been  removed,  yet  this 
not  being  done,  he  had  a  right  to  seal  the  bond.    The  case 

3  Camp.  433.  of  the  King  v.  Verdety  was  an  indictment  for  perjury  in  tak- 
ing an  oath  before  a  Surrogate  of  the  Bishop  of  London. 
Lord  Eldon  held  that  this  acting  was  prima  fade  evidence^ 
on  the  general  presumption  that  one  acting  in  office  had  au- 
thority to  do  so,  but  that  it  might  be  rebutted.  This  was  cHa 
the  same  principle  as  that  on  which  the  case  of  the  State  v. 
Hayward  was  decided,  that  the  legal  competence  of  the  officer 
who  administered  the  oath  was  a  material  allegation  in  the 
indictment,  and  as  was  said  in  the  case  of  Wilcox  v.  Smithy 
by  Sutherlandy  J.,  it  may  be  that  the  strict  legal  title  of  the 
officer,  under  such  circumstances,  may  be  inquired  into.  In 
New  York,  several  cases  involving  the  legality  of  the  acts  of 
officers  de  facto  have  been  decided.  In  the  case  of  the  People 

7  Johns.  564.  V.  CoUinSy  a  Clerk  had  refused  to  record  a  survey,  because 
the  Commissioners  of  highways  had  not  taken  the  oaths  re- 
quired by  law.  The  Court  say,  if  the  Commissioners  had 
acted  without  taking  the  oaths,  they  were  liable  to  a  penalty, 
and  on  their  default  the  town  might  have  proceeded  to  a  new 
choice.  The  rule  for  a  peremptory  mandamtss  was  made 
absolute. 

Mclnstry  v.  Tannery  was  a  case  where  one  had  been  ap* 

0  Johnt.  133.  pointed  a  justice,  who  was  a  priest,  and  as  such,  not  constitu- 
tionally eligible  to  the  office.  His  acts  were  held  valid  as  an 
officer  de  facto.  The  Court  say,  the  acts  of  officers  de  facto 
are  often  valid,  so  far  as  they  concern  the  public,  or  third  per- 

5  Wend.  331.  SOUS.  In  the  case  of  Wucox  v.  Smithy  after  quoting  the 
cases  of  the  People  v.  Collinsy  and  McFnstry  v.  Tanner^ 
Sutherland,  J.  says,  it  will  be  observed  that  these  cases  do 


•  ^ 
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not  go  on  the  ground  that  the  claim  by  an  individual  to  be  a  ^^^^°^J^ 
public  officer,  and  his  acting  as  such,  is  merely  prima  facie  J^^^*  ^     \ 
evidence  that  he  is  an  officer  dejure;  but  the  principle  they         ^        ' 
establish  is  this, — that  an  individual  coming  into  office  by      ^^^ 
color  of  an  election  or  appointment,  is  an  officer  defacto^  ana       Aj«r« 
his  acts  in  relation  to  the  public,  or  third  persons,  are  vsdid 
until  he  is  removed,  although  it  be  conceded  that  his  elec- 
tion or  appointment  was  illegal.    ^His  title  shall  not  be  inquir- 
ed into.    The  same  princij^les  were  again  affirmed  in  the  Su- 
preme Court  of  New  York  in  the  case  of  the  People  v.  White.  S4 Wend.  605. 
Uronson,  J.  in  delivering  the  opinion  of  the  Court  says,  ''If 
the  aldermei^  were  not  Judges  de  Jure,  they  were  at  least 
Judges  de  facto,  with  color  of  legal  title ;  and  no  principle  is 
better  settled  than  that  the  acts  of  such  persons  are  valid, 
when  they  concern  the  public  or  the  rights  of  third  persons 
who  have  an  interest  in  the  act  done.    It  would  be  impossi- 
ble to  maintain  the  supremacy  of  the  law,  if  individuals  were 
at  liberty  in  a  collateral  way  to  question  the  authority  of 
those  who  in  fact  hold  public  offices  under  color  of  legal  ti- 
tle.   In  this  case  the  judgment  of  the  Supreme  Court  revis- 
ing a  new  trial  was  reversed  in  the  Court  for  the  correction  of 
errors,  but  not  on  any  ground  impeaching  the  cori^ectness  of 
these  principles.    These  cases,  and  the  broad  principle  of  pub- 
lic expediency  upon  which  they  rest,  are  decisive  of  the  case 
nnder  consideration.    None  of  them  are  exactly  like  it.  The 
case  of  the  People  v.  CoUins  approaches  nearest  to  it ;  but 
the  principle  which  governed  them  applies  with  equal  force 
to  the  case  of  Kottman.  and  wife  v.  Ayer,    In  this  case  Col- 
lins' first  term  had  expired.    He  was  re-appointed.    He  did 
not  qualify  nnder  this  second  appointment,  but  continued  to 
act    Here  the  usual  evidences  of  official  right  were  united, 
viz.  appointment  to,  and  the  actual  dischai^e  of  the  duties 
of,  the  office.    He  was  recognised  by  the  community  as  an 
officer.    Even  the  Clerk  of  the  Court,  who  was  perhaps  the 
only  person  whose  position  enabled  him  to  know  with  cer- 
tainty whether  Collins  had  taken  the  oaths  of  office,  recog- 
niseabim  as  a  justice,  in  recording  the  very  renunciation  the 
validity  of  which  is  tne  question  involved  in  this  case.    Un- 
der these  circumstances,  it  would  be  attended  with  the  most 
mischievous  and  pernicious  consequences  to  hold  his  official 
acts,  and  the  official  acts  of  all  who  have  acted  under  the  like 
circumstances,  to  be  void.    The  motion  to  reverse  the  deci- 
sion of  the  Circuit  Court  is  dismissed. 

O'Neal^,  J.  and  Frost,  J.  concurred. 

MoHon  refused. 

13 
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CoLuicBu.  Paul  Bqfil  v.  Sarah  Russ  et  al. 

May,  im.  ^ 

A  b<»id  giTen  to  the  bailiff  of  a  landlord,  with  a  condition  to  prosecute  an  aclioii 
of  replevin  &e.,  in  consideration  of  which  he  deliyered  up  the  distress^  hdeL  to 
be  equally  binding  as  if  given  to  the  landlord  himselC 

The  Statute  of  5  Geo.  2,  is  a  mere  direction  to  the  riieriff,  where  the  writ  is 
given  to  him,  but  does  not  interfere  with  any  other  arrangement  which  the 
parties  may  enter  into  by  private  agreement,  to  try  the  right  to  distrain. 

Before  Evans,  J.  at  Columbia^  Fall  Term,  1847. 

This  was  a  sum  pro.  on  a  penal  bond«  The  facts  were 
these.  A  landlord,  in  Columbia,  issued  a  warrant  of  dis- 
tress against  his  tenant,  Sarah  Russ.  The  warrant  was  di- 
rected to  and  placed  ill  the  hands  of  the  plaintiflf  Bofil,  as 
his  bailiff,  who  was  also  one  of  the  town  constables.  Bofil 
levied  the  distress  on  sundry  chattels  of  Mrs.  Russ.  She, 
with  the  other  defendant,  joined  in  a  bond  to  Bofil,  with  a 
condition  to  be  void  S  she  sued  out  her  writ  and  prosecuted 
her  action  of  replevin — she  did  neither;  and  the  action  was 
brought  on  the  bond  to  recover  the  rent  due.  The  circuit 
Judge  said,  strictly  speaking,  the  bond  should  have  been  given 
to  the  sheriff,  but  in  the  case  of  Kilgore  v.  Rahb^  it  was  de- 
cided that  a  bond  given  to  the  landlord,  under  like  circum- 
stances as  in  this  case,  was  good  at  common  law.  If  good 
when  given  to  the  landlord  as  a  binding  bond  at  common 
law,  he  did  not  perceive  any  reason  why  it  would  not  be 
good  when  given  to  the  bailiff  who  had  levied  the  distress, 
and  who  in  consequence  of  the  execution  of  the  bond  had 
delivered  the  goods  back  to  the  tenant ;  he  therefore  decreed 
for  the  plaintiff. 

The  aefendants  moved  the  Court  of  Appeals  to  reverse  the 
decree,  upon  the  ground  of  error  in  law  therein,  in  deciding 
that  a  bond  given  by  a  tenant  to  a  constable,  the  bailiff  of  a 
landlord,  whose  goods  have  been  distrained  for  rent  in  arrear, 
to  prosecute  a  suit  in  replevin,  is  recoverable  in  law,  in  an 
action  by  the  obligee. 

TVadewell,  for  the  motion. 
Z>.  Miller  J  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

S  Stat  <i97.      By  the  20th  sec.  of  the  statute  5  Geo.  2,  the  sheriff  or 

other  officer,  having  authority  to  grant  replevins,  may  and 

shall,  in  every  replevin  of  distress  for  rent,  take,  in  jtheir  own 

.  names,  from  the  plaintiff,  a  bond  with  two  securities,  &c.    It 

is  argued  from  this,  no  other  bond  than  one  given  to  the 

1  N.  A  McC.  sheriff  is  good ;  but  in  the  case  of  Kilgore  v.  RabL  it  was 

331.       held  that  a  bond  given  to  the  landloiS  with  a  condition  to 

prosecute  an  action  of  replevin,  and  to  satisfy  all  costs,  &c., 
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was  a  good  bond  at  common  law.  It  is  not  perceived  that  ^^™^ 
this  case  can  depend  on  other  principles.  Bofil  was  but  the^^^^'  ^^"' 
bailiff  of  the  landlord,  acting  by  his  authority,  and  a  bond  to         "f     '  ' 


T. 


him,  in  consideration  of  which  he  delivered  up  the  distress,  is 
equally  binding  as  if  given  to  his  principal.  The  statute  of  Qvary. 
6  Geo.  2,  is  a  mere  direction  to  the  sheriff,  where  the  writ  is 
given  to  him,  but  does  not  interfere  with  any  other  arrange- 
ment which  the  parties  may  enter  into  by  private  agreement 
to  try  the  right  to  distrain. 
The  motion  is  dismissed. 

Richardson,  J.  O'Neall,  J.  Frost,  J.  and  Withers,  J. 
coacurred. 

Motion  refused. 


Mark  HdUey  v.  Charles  A,  Curry. 

Where  the  plaintifT  had  purchased  land  at  sheriff's  sale,  as  the  property  of  the 
.  defendant,  and  the  sheriff's  deed  conveyed  all  the  land,  described  in  the  deed 
by  boundaries,  one  of  which  was  erroneous,  so  far  as  the  defendant  had  title, 
the  sheriff  conveyed  it  The  deed  was  inoperative  as  to  third  persons  for  any 
land  to  which  the  defendant  had  no  title  at  the  time  of  sale,  but  the  defendant 
could  not  gainsay  the  accuracy  of  the  description. 
Where  the  plaintiff  purchased  the  land  in  dispute,  at  sheriff's  sale,  as  the  pro- 
perty of  the  defendant,  it  is  not  competent  for  the  defendant  to  dispute  the 
plaintiff's  title  to  all  the  land  included  in  the  sheriff's  deed,  any  more  than  if 
he  had  conveyed  it  himself; 

Before  Evans,  J.  at  Chesterfield,  Spring  Term,  1848. 

This  was  an  action  of  trespass  to  try  title.  The  land  was 
sold  as  the  property  of  defeuaant,  and  purchased  by  plaintiff. 
The  land  was  described  in  the  declaration  as  bounded  on  the 
North  by  Thomson's  Creek.  In  this  particular  there  was  a  . 
variance  between  the  proof  and  the  allegation.  In  every 
other  particular  the  description  was  accurate ;  sufficiently  so 
to  inform  the  defendant  for  what  he  was  sued,  and  to  identify 
the  land.  There  was  no  survey.  The  defendant  moved  for 
a  non-suif.  on  the  ground  of  variance  between  the  allegata 
and  probata.  It  was  admited  that  it  was  not  necessary  in 
this  form  of  action  to  describe  the  land  by  metes  and  bounds, 
but  it  was  contended  that  if  the  plaintiff  undertook  to  give  a 
particular  description,  he  must  do  so  accurately.  The  circuit 
Jndge  admitted  the  accuracy  of  the  proposition,  but  thought 
the  rule  was  sufficiently  complied  with.  Certainty  to  a  com- 
mon intent,  being  all  that  was  necessary  in-this  form  of  ac- 
tion. The  motion  was  overruled,  and  the  plaintiff  had  a 
verdict* 
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oavms"^      The  defendant  renewed  his  motion  for  a  non«4tiit  before 
^^'^y*  ^^^^  the  Court  of  Appeals,  on  the  following  grounds,  to  wit  : 

i*"    '     1st.  Because  the  plaintiff  having  described  the  lands  by 
~^      eertain  metes  and  bounds  in  his  declaration,  he  was  bound 
Onny,      upon  the  trial  to  have  proved  each  boundary  as  set  forth  in 
his  declaration. 

2nd.  Because  the  plaintiff,  having  set  forth  in  his  declara- 
tion Thomson's  Greek  as  one  entire  boundary  on  the  North 
of  the  tract  of  land  in  dispute,  he  should  have  proved  it  as  a 
boundary,  it  being  a  material  part  of  the  description  of  the 
^  premises. 

3rd.  Because  the  plaintiff  not  only  failed  to  prove  the 
boundaries  as  set  forth  in  the  declaration,  but  by  his  own 
witness,  relied  upon  to  identify  the  land  in  dispute,  proved 
that  Thomson's  Creek,  a  natural  and  material  boundary  set 
forth,  never  was  a  boundary  of  the  lands  in  dispute. 

McQueen,  for  the  motion. 
McFarlane,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  plaintiff  having  purchased  the  land  at  sheriff's  sale, 
as  the  property  of  the  defendant,  it  was  not  competent  for 
the  demidant  to  dispute  the  plaintiff's  title,  to  all  the  land  in- 
cluded in  the  sheriff's  deed,  any  more  than  if  he  had  con- 
reyed  it  himself.  By  the  deed,  the  sheriff  conveyed  all  the 
land  described  in  the  deed,  by  boundaries,  one  of  which  was 
Thomson's  Creek.  The  parol  proof  was  that  the  land  sold, 
was  not  bounded  by  Thomson^s  Creek ;  but  of  what  conse- 
quence was  that  ?  So  far  as  the  defendant  had  title,  the 
sheriff  conveyed  it.  The  deed  was  inoperative  as  to  third 
persons,  for  any  land  to  which  the  defenaant  had  no  title  at 
the  time  of  the  sale,  but  the  defendant  himself  could  not 
gainsay  the  accuracy  of  the  description.  The  trespass  al- 
leged was  on  a  tract  of  land,  bonndea  on  the  North  by  Thom- 
son's Creek.  The  description  in  the  sheriff^s  deed  was  in 
conformity  with  this.  There  was  in  fact  no  variance  between 
the  allegata  and  prebata.  The  deed  proved  a  title  in  the 
plaintiff  for  all  the  land  described  in  his  declaration.  The 
accuracy  of  this  description,  the  defendant  could  no  more 
dispute  than  if  it  had  been  contained  in  his  own  deed.  He 
could  not  dispute  the  plaintiff's  title  to  all  included  within 
the  boundaries,  and  therefore,  as  to  him,  the  plaintiff  had  a 
right  to  recover  all  the  land  to  Thomson's  Creek.  Whether 
another  might  not  have  a  better  title  was  wholly  immateriaL 
In  this  view,  all  the  cases  cited  by  the  appellant's  counsel 
have  no  application. 

The  motion  is  dismissed. 

Richardson,  J.  O'Nball,  J.  and  Frost,  J.  concurred. 

Motion  rejused* 
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Martha  HIM  et  ai.  v.  W.  B.  ThomasandJ.  Thomas.      S^^''"^ 

Same  v.  W.  B.  Thomas.  May  imr 

8am^  V.  /  Thomas.  ^J^ 

T. 

A  detd  of  gift,  "in  ooiuideFBlion  of  natand  lov«  and  afiectkm,"  to  the  childxeD  of  Thomaa. 
die  donor,  by  Dame,  then  tiTing,  which  oonCaiaed  a  proviaum  that  any  after* 
bom  ehildren  abould  share  equaOy  with  the  chikben  then  aliTe,  and  whioh 
netted  that  the  donor  had  pnt  the  said  children,  ''in  lull  and  peaceable  poeaw- 
non,"  of  the  davea,  which  were  the  subject  of  the  gift,  waa  AcU,  by  its  tenni^ 
to  Test  the  whole  legal  estate  in  the  children  then  aUye,  to  the  eKolnsion  of 
those  bom  afterwards. 

A  deed  is  wter  tfiooi,  and  is  to  take  effect  inpramtL    Buch  a  thing  as  a  direct 
nd  immediate  gift  of  personalty  to  persons  not  tn  este,  cannot  be. 


Before  O'Nball,  J.  at  Orangeburg,  FaU  Term,  1847. 

In  these  cases  the  plaintifSs  claimed,  by  actions  oC  trorery 
to  recover  the  value  of  several  slaves  in  the  possession  of  the 
defendants. 

The  defendants  are  the  executors  of  Edward  Thomas,  and 
are  jointly  possessed  of  some  of  the  slaves,  in  that  way.  They 
are  also  sons  of  the  said  Edward,  and  have  each  of  them  by 
ifi  from  him,  one  of  the  slaves,  in  their  respective  possession, 
['he  plaintiffs  claim  uiKler  a  deed  from  Baroara  Thomas  and 
Edward  Thomas  to  Masdalen  Ulmer,  dated  29th  December, 
1810.  They  are  the  children  of  the  said  Magdalen.  Mag- 
dalen Uhner,  by  deed  of  the  18th  of  December,  1811,  convey- 
ed the  slaves  to  her  children,  Martha  and  Avan,  then  in  esse, 
and  to  her  after-born  children,  if  any  she  had.  Martha  is 
the  only  one  of  the  plaintiffs  bom  at  the  execution  of  the 
deed — ^the  others  were  bom  long  subsequent. 

The  words  of  this  deed  are,  "in  consideration  of  the  natural 
love  and  affection  which  I  have  and  bear  unto  my  beloved 
children,  namely,  Martha  and  Avan — and  also  it  I  should 
have  any  more  children,  they  shall  all  of  my  children  be 

aual  and  share  equal  in  this  my  property,  given  and  intend- 
L  to  be  granted  and  given  and  confirmed,  and  by  these  jpre- 
sents  do  give,  grant  and  confirm  unto  my  said  children,  four 
n^roes,"  &c  "I  the  said  Magdalen,  have  put  the  said  my 
children  in  full  and  peaceable  possession." 

The  deed  from  Barbara  and  Edward  Thomas  was  for 
thiee  slaves,  Scinda,  and  her  children  Charlotte  and  Will.  In 
the  last  deed  Charlotte  is  alone  mentioned. 

Barban^  Thomas  was  the  mother  of  Edward.  Magdalen 
Ulmer,  it  appeared,  before  the  execution  of  the  deed  by  Bar- 
bara and  Eaward  Thomas,  had  loaned  to  the  latter  some 
money,  perhaps  ^1000,  to  secure  the  payment  of  which  the 
slaves  were  convoyed. 
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mT*"^      About  the  year  1810  or  1811,  it  appeared  that  Barbara 

^may,  iMH.  Thomas  and  Magdalen  Ulmer  removed  to  Georgia.    Upon 

"^C      ^removing  the  negroes,  Scinda,   Charlotte   and  Will,  were 

y^         treated  and  considered  as  the  property  of  Barbara.    The  wit- 

TiLomas.     ness  (Allen  Shuler)  said  Magdalen  Ulmer  had  Liz  and  her 

child.  Barbara  remained  a  short  time  in  Georgia.   Soon  after 

her  return,  Edward  Thomas  went  to  Georgia,  and  in  two 

trips  brought  home  the  slaves  Will,  Scinda  and  Charlotte. 

It  was  most  satisfactorily  proved  that  Magdalen  Ulmer  was 

assenting  to  the  return  or  the  slaves ;  this  was  between  30 

and  40  years  ago. 

Magcfalen,  in  a  conversation  between  1814  and  1818,  speak- 
ing to  one  of  her  relations  of  her  claim  to  the  slaves,  said  to 
him  "Uncle  Henry,  it  is  all  settled  to  satisfaction.  I  have 
no  claim  against  Edward  Thomas."  In  1813  Magdalen  Ul- 
mer executed  a  deed,  by  which  she  conveyed  to  Barbara 
Thomas  for  life,  and  after  her  death  to  Edward  Thomas,  the 
slaves  Scinda,  Charlotte  and  Will — ^the  slaves  now  claimed 
are  Charlotte  and  her  issue,  Elmira,  Harvey,  Watt,  Nanny, 
Gale,  Green  and  Ball.  They  have  been,  from  the  return  of 
the  mother  from  Georgia,  and  the  birth  of  her  children,  in 
Edward  Thomas's  possession.  Barbara  Thomas  died  many 
years  ago.  Edward  Thomas  died  in  '46.  A  suit  had  been  in- 
stituted against  him  by  these  plaintiffs  in  '44,  which  abated 
by  his  death.  A  previous  suit  had  been  brought  in  '41,  in 
which  the  plaintiffs  were  non-suited. 

Martha  Hall,  the  grantee  mentioned  in  her  mother's  deed, 
is  between  40  and  60  years  old,  and  is  therefore  clearly  cut 
off  by  the  Statute  of  Limitations.    Avan  is  dead.    Her  re- 

i)resentatives  were  not  parties.  The  jury  were  told  that  at 
aw,  the  deed  from  Barbara  and  Edward  Thomas,  beinR  ab- 
solute on  its  face,  could  not  be  shown  by  parol  to  have  heen 
intended  as  a  mortgage.  Still,  after  a  lapse  of  30  years,  and 
possession  concurring,  the  jury  might,  if  the  proof  led  to  the 
*  conclusion  that  the  parties  understood  the  transaction  as  a 
mortgage,  presume  the  execution  of  a  defeazance :  and  then 
that  the  whole  matter  had  been  settled.  But  the  circuit 
Judge  told  them,  in  the  view  he  took  of  the  case,  it  was  un- 
necessary to  consider  this  matter.  For  he  told  them,  under 
the  deed  from  Magdalen  Ulmer,  of  the  18th  of  December, 
1811,  Martha  and  Avan  alone  had  the  legal  estate  in  the 
slaves,  and  Martha,  who  is  alone  before  the  Court,  being 
barred  by  the  Statute  of  Limitations,  the  defendants  were 
entitled  to  verdicts,  which  the  jury  accordingly  found. 

The  plaintiffs  appealed,  and  moved  for  a  new  trial  in  the 
abpve  cases,  on  the  following  grounds : 

1st.  Because  his  Honor  charged  that  under  the  deed  from 
Magdalen  Ulmer,  executed  in  1811,  after-born  children  took 
no  legal  interest,  and  that  the  children  named  in  the  deed 
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being  barred  by  the  statute  of  limitations,  the  plaintiffs,  who  i^^''^™^ 
were  the  after-born  children,  could  not  recover.    Whereas,  it^^'^y*  IS48.^ 
is  respectfully  submitted,  that  the  plaintiffs  took  a  legal  in-^     Z^jj      ' 
terest  under  the  said  deed,  and  not  being  barred  by  the  statute         ^ 
were  entitled  to  recover.  Thomaa. 

2d.  Because  his  Honor  charged  the  jury  that  the  evidence 
offered  by  the  defendants  was  sufficient  to  obviate  the  force  ^ 
and  effect  of  the  deeds  under  which  the  plaintiffs  claimed. 
Whereas  it  is  respectfully  submitted  that  the  plaintiffs  showed 
a  clear  legal  title  to  the  propertv,  which  no  evidence  offered 
or  ground  of  defence  taken  by  the  defendants,  was  sufficient 
to  defeat. 

3d.  Because  the  verdict  was  contrary  to  law. 

4th.  Because  the  verdict  was  contrary  to  evidence. 

BdlingeTj  for  the  motion. 
OloveTy  contra. 

Deed  from  Magdalen  Vlmer  to  Children. 

State  of  South  Carolina,     ) 
Orangeburg  district. ) 

Know  all  men  by  these  presents,  that  I,  Magdalen  Ulmer. 
of  the  State  aforesaid,  in  consideration  of  the  natural  love  ana 
affection  which  I  have  and  bear  unto  my  beloved  children^ 
namdy  Martha  and  Avan,  and  also  if  I  should  have  any  . 
more  children  they  shall  all  my  children  be  equal,  and  share 
equal  in  this  my  property,  given  aiid  intended  to  be  granted 
md  given  and  confirmed,  and  by  these  presents  do  give, 
grant  and  confirm  unto  my  said  children,  four  negro  slaves, 
to  wit :  Liz,  Charlotte,  and  Charlotte  and  Lewis,  together 
with  all  their  increase,  and  also  all  my  moveable  estate,  both 
real  and  personal.  To  have  and  to  hold  the  said  negroes  with 
their  increase,  and  also  the  other  premises  before  mentioned, 
unto  my  said  children,  their  executors,  administrators  and 
assigns,  from  henceforth,  to  their  own  proper  use  and  uses 
thereof,  and  therewith  to  do,  order  and  dispose  at  their  will 
and  pleasure,  as  of  their  own  proper  goods  and  chattels  free- 
ly and  peaceably  and  quietly,  without  any  manner  of  lett, 
trouble,  or  denial  of  me,  the  said  Magdalen  Ulmer,  or  any 
other  person  or  persons  whatsoever;  of  all  which  premises,  I, 
the  said  Magdalen  Ulmer,  have  put  the  said,  my  children,  in 
full  and  peaceable  possession,  by  virtue  hereof. '  In  witness 
%hereof  I,  the  said  Magdalen  Ulmer,  ha^e  hereunto  set  my 
hand  and  seal,  this  eighteenth  day  of  December,  1811,  and  in 
the  thirty-fifth  year  of  American  Independence. 

Magdalen  Ulmer,  [l.  s.J 

Signed,  sealed  and  delivered  in  presence  of  us 
Adah  Shuler, 
Jacob  A.  Snell. 


" ' 
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Alay,  18(ia 
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Proved  18th  December,  1811.    Recorded  in  book  No.  10,  . 
p.  67, 2nd  February,  1812. 

O'Neall,  J.  delivered  the  opinion  of  the  Court/ 

In  this  case,  the  first  ground  of  appeal  alone  has  been 
argued,  and  will  alone  be  considered.  For  upon  it,  the  whole 
case  turns,  and  by  its  decision  will  be  finally  disposed  of. 

I  have  again  considered  the  construction  which  I  gave  to 
the  deed  on  the  circuit,  and  I  have  seen  no  reason  to  change 
my  opinion. 

A  deed  is  inter  vivos^  and  is  to  take  effect  in  presenii. 
Such  a  thing  as  a  deed  to  a  person  unknown,  or  not  in  esse, 
cannot  be.  For  there  is  no  one,  in  such  a  case,  who  can 
receive  the  actual  or  constructive  delivery.  It  is  true,  there 
may  be  a  remainder  after  a  life  estate.  For  there^  the  re- 
mainder rests  upon  and  is  supported  by  the  life  estate.  In 
personalty,  according  to  our  decisions,  there  may  also  be  a 
remainder  by  deed,  after  a  life  estate.  But  such  a  thing  as 
a  direct  and  immediate  gift  of  personalty  to  persons  not  in 
esse,  has  not  as  yet  been  allowed,  and  I  trust  never  will  be. 

In  this  case  the  deed  sets  out  that  ^^in  consideration  of  the 
natural  love  and  affection  which  I  have  and  bear  unto  my . 
beloved  children,  namely  Martha  and  Avan,  and  if  I  should 
have  any  more  children,  they  shall,  all  my  children,  be  equal, 
and  share  equal,  in  this  my  property,  given  and  intended  to 
be  granted  and  given  and  confirmed,  and  by  theae  presents 
do  give,  grant  and  confirm  unto  my  said  children  four  n^ro 
slaves,  to  wit :  Liz,  Charlotte,  Charlotte  and  Lewis,  together 
with  all  their  increase,  and  also  all  my  moveable  estate  both 
real  and  personal.  T^o  have  and  to  hold  the  said  negroes 
with  their  increase,  and  also  the  other  premises  before  men- 
tioned, unto  my  said  children,  their  executors,  administrators 
and  assigns,  uom  henceforth  to  their  own  proper  use^  and 
uses  thereof,  and  therewith  to  do^  order  and  dispose  at  their 
wU  and  pleasure^  as  of  their  own  proper  goods  and  chattels, 
freely  and  peaceably  and  quietly  without  any  manner  of  let, 
trouble,  or  denial  of  mo  the  said  Magdalen  Ulmer,  or  any 
other  person  or  persons  whatsoever ;  of  all  which  premises  i, 
the  said  Magdalen  Ulmer,  have  put  the  said  my  cnildren,  in 
full  and  peaceable  possession  by  virtue  hereof.^  When  this 
is  read,  it  seems  to  me  too  clear  to  admit  of  doubt,  that  it 
vested  the  property  in  the  children  then  born,  and  mentioned 
in  it,  Martha  and  Avan,  and  that  the  post  natij  who  came 
into  being  many  years  after,  had  no  legal  estate  whatever*^ 
Every  part  shews  this.  To  whom  had  the  donor  natural 
love  and  affection  ?  Certainly  the  children  whom  she  had 
already  borne.  Those  who  were  yet  to  be  born,  were  alto- 
gether too  much  uncertain  to  be  the  subjects  of  love  or  aflec- 
tion.  This  was  especially  the  case  with  an  unmarried  woman 
like  Margaret  Ulmer,  who,  although  she  had  borne  two  ille- 
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gitimates,  Martha  and  Avan,  yet  in  legal  contemplation  was  ^^"^^ix 
to  be  regarded  as  incapable  of  ap;ain  repeating  the  offence, ^~^2®^ 
which  indeed  she  never  did,  having  after  many  years  mar-^  I^JT  ' 
ried,  and  become  the  mother  of  several  legitimate  children.  ^^ 
The  deed,  it  is  true,  mentions,  in  this  part,  the  post  natij  but  Tboma*. 
the  interest  which  she  intends  to  give  is  more  in  the  nature 
of  a  command  to  Martha  and  Avan  than  an  attempt  to  con- 
vey to  the  post  nati ;  it  simply  declares,  they,  the  after-bom 
children,  shall  be  "equal  and  share  equal,  in  this  my  proper- 
ty given,  and  intended  to  be  granted  and  given  and  confirmed." 
This  might  in  Equity  make  a  trust,  in  Martha  and  Avan,  to 
share  with  the  aiter-born  children  ;  but  it  would  still  leave 
the  legal  estate  in  Martha  and  Avan.  For  they  alone  could 
take  it,  at  the  execution  of  the  deed,  and  the  estate  must  vest 
then  or  not  at  all.  The  deed,  however,  clearly  shews,  in  its  other 
terms,  that  the  estate  was  by  it  vested  and  intended  to  he 
vested  in  the  said  Martha  and  Avan.  It  says,  "do  give,  grant 
and  confirm"  unto  my  said  children.  What  children  ?  Re- 
member the  words  are  in  the  present  tense — they  contem- 
plate persons  then  in  esse,  to  accept  the  gift,  grant,  and  con- 
firmation, 'rrhe  said  children"  must  ap^ly  to  the  children 
named.  The  habendum  is  to  "the  said  cnildren,  their  execu- 
tors, administrators  and  assigns/rom  henceforth.^^  The  gift 
in  the  contemplation  of  the  deed  is  to,  take  effect  now,  and  to 
have  effect  continually  thereafter,  in  the  said  children  and 
their  representatives.  How  could  that  be,  unless  Martha  and 
Avan  take,  and  take  alone  7  The  present  right  of  disposition 
is  given  to  the  said  children,  and  the  deed  winds  up  by  de- 
claring that  the  donor  has  put  "  the  said' children  in  full  and 
peaceable  possession."  One  not  in  esse  could  not  be  put  in 
possession*  Martha  and  Avan  alone  received  the  possession, 
and  in  them  is  the  right  of  property.  This  case  is  a  much 
stronger  one  against  the  post  nati  than  Kitchen  v  Craig,  i  Baa  119. 
where  a  somewhat  similar  deed  received  a  construction  like 
that  which  I  have  placed  on  this  under  consideration. 

The  effect  of  this  deed  may  be  tested  in  another  way.  If 
Martha  and  Avan  had  been  of  full  age,  and  before  the  post 
nati  were  bom,  (for  several  years  intervened  before  that  event) 
they  had  sold  and  conveyed  the  slaves^  could  there  have 
been  a  doubt,  that  the  sale  would  have  been  good  ?  I  pre- 
sume not  That  being  so,  it  follows  that  the  legal  estate  is 
in  the  said  Martha  and  Avan. 

If  this  had  been  a  conveyance  of  land,  the  most  that  could 
have  been  made  of  it,  between  the  parties,  would  have  been 
that,  at  law,  the  legal  estate  was  in  the  grantees  Martha  and 
Avan ;  and  in  Equity,  that  they  might  have  been  regarded 
as  tru8tee9  of  a  springing  or  shxfting  use,  1st  for  themselves,  g^^j^^^^  ^ 
2d  for  themselves  and  the  after-TOm  children,  as  they  re^    u^es  and 
spectively  come  into  being.    In  Equity,  I  suppose,  the  same  Tnuts,  137-8. 
14 
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CoLmmA,  result,  in  personalty,  would  be  attained,  under  the  same  cir- 

^May,  ^Q»-  cumstances.    But  in  Equity,  against  third  persons  without 

' — T"^'       'notice,  such  a  trust  never  could  be  set  up.    In  that  Court  as 

^       well  as  this,  the  statute  of  limitations  would  be  a  perfect  pro- 

ScaAM.      tection. 

Here  the  only  inquiry  is,  where  is  the  legal  estate  ?  When 

that  is  ascertained,  as  here,  to  be  in  Martha  and  Avan,  no 

matter  who  may  be  the  cestui  que  trusts,  if  four  years  have 

elapsed  from  the  accrual  of  the  right  of  action,  and  there  be 

Moore  t.     no  disability,  the  statute  is  a  bar. 

^^^Wk  ^^     '^^'^  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  and  Frost,  J.  concurred. 
Motion  refused. 


The  State  v.  David  Scates. 

That  circumstantial  evidenoe  ia  legally  competent,  which,  although  not  conduaive, 
yei  when  no  explanation  appears,  warrants  the  finding  of  a  jury,  by  the  force 
of  inferences,  (which  when  wholly  unrebutted  are  sometimes  irresistible ;)  es- 
pecially in  cases  of  illicit  trading  and  retailing  of  spirits,  m  which  ingenious 
devices  are  so  common. 

Before  Richarson,  J.  at  York,  Spring  Term,  1848. 

Indictment  for  illicit  trading  with  Dick,  the  slave  of 

Bird. 

The  device  to  detect  Scates  was  the  usual  one,  by  sending 
Dick  with  a  piece  of  marked  pork  to  a  certain  barrel  in  which 
Scates  was  supposed  to  receive  such  wares  as  negroes  might 
deposit :  the  evidence  was  as  follows : 

McBrior — witness — Wilson  and  marked  a  piece  of 

pork,  got  a  patrol  warrant  and  went  to  the  defendant's  at  10 
o'clock  at  night;  they  gave  the  piece  of  pork  to  Dick  to  put  in 
Scates'  barrel,  side  of  the  smoke  house.  Dick  went  to  the  smoke 
house  and  returned  without  the  meat.  Witness  went  and 
saw  the  meat  in  the  barrel,  went  again  and  the  meat  was  still 
there.  They  then  went  off  where  they  could  see  the  barrel. 
In  the  morning,  defendant  got  some  wood  and  then  he  look- 
ed about.  Came  out  again  and  looked  into  the  barrel,  look- 
ed about  and  took  the  meat  into  his  smoke  house.  They 
then  got  a  search  warrant  and  told  defendant  they  would, 
search  for  pork.  Defendant  denied  he  had  any  but  his  own. 
But  they  found  it,  the  very  piece  of  meat,  in  his  smoke  house. 
Defendant  said  if  he  knew  who  had  sent  the  boy,  he  would 
kill  them.  Twas  Bird's  meat  and  boy  Dick.  It  was  a  dark 
night.  After  seeing  the  pork  twice,  sent  Dick  home.  Thinks 
there  was  a  hasp  and  staple  on  the  door.    They  told  Bird  of 
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what  had  happened  at  defendaHt^s.    He  had  not  known  that    Columbia, 
they  had  marked  the  meat.  ^^^^^  ^®^ 

TV.  H.  Carrol. — 8th  January,  they  got  the  patrol  warrant,  ^^     J^ 
and  Dick  went  to  the  smoke  house  and  returned  without  the        ^ 
meat.    Mr.  Wilson  went  and  looked  at  the  barrel,  and  after-     Sc«te0. 
wards,  they,  Wilson,  McBrior  and  witness  retired  within  sight 
to  watch.    Defendant  came  out  often,  looked  all  around,  and 
then  he  trotted  round  the  house,  went  off  once  more,  returned 
and  took  the  meat.    They  told  Bird  of  this,  and  then  got  a 
search  warrant  and  found  the  meat,  and  defendant  was  ar- 
rested.—Defendant  then  said,  if  he  knew  who  sent  the  boy 
he  would  kill  him.    It  was  about  10  o'clock  at  night.    Dis- 
missed Dick  in  a  few  minutes.    Witness  and  Wilson  stood 
behind  one  tree  and  looked. 

A.  Hague. — About  3  years  ago,  defendant  talked  with  wit- 
ness, but  has  forgot  it.  Some  such  words  he  spoke  of  what 
he  could,  rather  than  what  he  had  done. 

The  presiding  Judge  left  the  case  entirely  to  the  jury. 
Stated  to  them  that  by  adjudged  cases,  such  evidence  was 
competent  in  law  to  be  received  in  this  case  for  what  it  was 
worth,  as  well  as  in  cases  against  shop  keepers  under  the  Act 
of  1834,  i.  e.  it  was  competent  evidence.  That  the  jury 
might  or  might  not  infer  from  the  evidence  the  act  of  trading 
with  Dick  for  pork. — Verdict,  guilty. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds : 

1st  Because  there  was  no  legal  evidence  of  the  defendant's 
having  traded  and  trafficked  with  the  boy  Dick. 

3d.  Because  his  Honor  permitted  the  State  to  go  into  evi- 
dence to  show  that  the  defendant  had  made  certain  declara- 
tions, indicating  his  guilt  and  his  moral  capacity  for  commit- 
ting the  crime  tor  which  he  is  now  indicted,  made  in  relation 
to  other  matters  than  that  for  which  he  is  indicted. 

3d.  Because  his  Honor  ruled  that  the  law  of  1834,  in  rela- 
tion to  shop  keepers,  applied  to  the  defendant,  although  he  is 
not  a  shop  keeper,  and  so  stated  lo  the  jury  when  that  point 
was  called  to  his  attention  by  the  defendant's  counsel. 

4th.  Because  his  Honor  said,  in  his  charge  to  the  jury,  that 
if  they  believed  that  the  boy  Dick  had  gone  with  the  meat 
^to  the  defendant's  smoke  house,  under  the  orders  of  the  par- 
ty who  had  sent  him,  and  returned  without  it,  then  they 
might  infer  an  act  of  trading. 

5th.  Because  admitting  every  word  the  witnesses  for  the 
prosecution  said  was  true,  still  the  guilt  of  defendant  was  not 
established. 

6th.  Because  the  statements  made  by  the  witnesses  for  the 
State,  were  absurd  and  improbable,  and  they  contradicted 
each  other  in  material  and  important  paniculars. 
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CoLOMH^      7th.  Because  the  verdict  is  without  any  legal  evidence  to 
^May,  1848,^  support  it,  and  contrary  to  law,  and  ought  to  be  set  aside. 
„^*"         f^Uh,  for  the  motion. 

Upson  ' 

▼.  RicHABDSON,  J.  delivered  the  opinion  of  the  Court. 

"**"•  The  conviction  of  the  defendant  evidently  arose,  in  a  great 

degree,  from  the  circumstantial  facts  of  his  conduct,  prelimi- 
nary to  his  taking  the  pork.  Such  conduct  in  connexion  with 
tfie  positive  taking  the  pork  deposited  in  the  suspected  barrel, 
after  such  vigilant  caution,  in  looking  around  several  times,  as 
if  guarding  against  being  seen ;  then  denying  he  had  any 
porK,  but  his  own ;  when  three  witnesses  had  seen  him  take 
It  into  the  smoke  house ;  and  his  denunciation,  when  told  of 
the  plot  to  detect  his  cunning  mode  of  trading  illicitly,  with 
the  ne]p  of  a  barrel.  These,  when  unexplained,  betrayed  the 
habitual  txader. 

As  to  the  legal  competency  of  such  evidence ;  it  was  all  of 
the  class  of  circumstantial  evidence  at  common  law,  and  al- 
though not  conclusive  of  the  charge,  yet  when  no  explana- 
tion appeared,  warranted  the  finding  of  the  jury,  by  the  force 
of  inferences,  which  when  wholly  unrebuted,  are  sometimes 
irresistible,  especially  in  illicit  trading  and  retailing  spirits '  in 
which  ingenious  devices  are  as  common  as  in  smuggling,  or 
usury,  and  often  betray  the  offender.  As  to  the  evidence  of 
the  witness,  Hogue,  if  it  indicated  guilt,  at  least  it  consisted  of 
the  defendant's  own  voluntary  declarations;  and  therefore, 
could  not  but  be  good  against  himself.  Altogether  the  case 
made  was  exclusively  for  the  jury  to  decide  upon ;  and  there 
'  being  no  alleviating  circumstances,  or  character,  to  repjel  the 
idea  of  guilt,  this  Court  cannot  interfere.  The  motion  is  dis- 
missed. 

O'Neall,  J.  Evans,  J.  and  Frost,  J.  concurred. 

Motion  refused. 


Marcus  Upson  v.  Jacob  Horn. 

On  appeal  from  the  decree  of  the  Ordinary ,  ordering  a  sale  of  landfor  adiYiaioo, 
upon  the  ground  that  the  i^)p]icant  had  been  peimitted  to  serve  the  summona 
in  partition  on  the  defendant—the  Court  refused  to  disturb  the  deeree. 
A  decree  of  the  Ordinary  cures  any  previous  irregularity  not  positiv^y  fiitaL 
Constitutionally  and  legally,  the  judgment  of  every  Court,  within  its  jurisdic- 
tion, is  res  judkata. 

Before  Frost,  J.  at  Edgefield— March  Term^  1848. 

TRESPASS  TO  TRY  TITLES. 

The  plaintiff  claimed  under  a  deed  of  conve3rance  from  the 
Ordinary  of  Edgefield  district,  dated  7th  July,  1846.    The 
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land  had  been  sold  by  the  8heri£  for  partition  among  the  Colombu 

heirs  of  George  Horn,  under  an  oraer  made  in  the  Court  of  ,***y»  *S^. 

Ordinary,  in  June,  1845.    One  Daniel  Boon  was  the  appli- ' 

cant,  who  had  purchased  the  interest  of  one  of  the  heirs. — 

He  was  permitted  by  the  Ordinary  to  serve  the  summons  on 

the  parties,  and  had  made  return,  on  otiih,  of  the  service  on 

the  defendant,  who  was  one  of  the  heirs.    Col.  Hill,  the  Or- 

dinary,  testifira  that  the  defendant  appeared  at  the  return  of 

the  citation  and  objected  to  the  sale,  saying  he  had  purchased 

the  interest  of  some  of  the  distributees. 

On  the  cross  examination,  Col.  Hill  said  that  the  defend- 
ant appeared  before  the  order  of  sale.  It  was  on  the  return 
of  the  sunmions, — thought  it  was  not  on  the  sale  day.-^ 
Daniel  Boon  was  offered  as  a  witness  to  prove  the  actual  ap- 
pearance of  the  defendant.  He  was  at  variance  with  the  de- 
fendant. The  plaintiff's  attorney  said  he  had  other  witnes- 
ses who  could  prove  Horn's  presence  before  the  Ordinary  at 
the  return  of  the  summons.  The  proceedings  before  the  Or- 
dinary were,  in  several  particulars,  irregular  and  imperfect. 
The  defendant  claimed  the  land  by  many  years  possession — 
said  to  be  twenty  years  and  upwards. 

The  Circuit  Juage  held  that  Horn  could  only  have  been 
legally  made  a  party  to  the  proceedings  in  partition  by  evi- 
dence, on  the  record,  of  the  service  of  the  summons  upon 
him ;  either  by  the  return  of  the  sheriff,  or  by  his  acknow-' 
ledgment  of  service,  in  writing,  on  the  citation.  That  the 
affidavit  of  the  service  by  Daniel  Boon,  the  applicant,  in- 
dorsed on  the  citation,  was  not  a  legal  service  of  the  sum- 
mons, by  which  the  defendant  could  be  concluded  as  a  party 
to  the  proceeding ;  and  that  it  was  not  competent  to  supply 
the  want  of  a  kgal  service  of  the  summons,  by  parol  evi- 
dence, that  the  defendant  was  present  in  the  Ordinary's  Court, 
when  the  case  was  heard  and  the  order  made.  And  that  the 
judgment  having  been  without  proo^  on  title  record,  of  the 
defendant  having  been  made  a  party,  the  order  and  all  the 
proceedings,  as  against  him,  were  void,  for  want  of  jurisdic- 
tion. 

The  plaintiff  submitted  to  a  non-suit,  and  moved  in  the 
Court  oi  Appeals  for  a  new  trial,  on  the  ground : 

That  his  Honor,  the  Circuit  Judge,  erred  in  ruling  that  ser- 
vice on  a  defendant  of  a  summons  in  partition,  in  the  Court 
of  Ordinary,  could  not  be  established  by  the  return  on  the 
sommons  cu  personal  service  on  him,  made  by  the  applicant, 
by  the  testimony  of  witnesses  of  the  actual  appcf&rance  in 
the  Conrt  of  the  defendant  on  the  day  when,  according  to 
the  summons,  he  should  have  appeared,  and  by  the  decree  of 
the  Ordinary  for  partition,  nor  by  parol  evidence  of  any  other 
iact ;  and  could  be  established  only  by  the  return  of  service 
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CoLuiiBu,  made  by  the  sherifl^  or  the  written  acknowledgment  of  8^- 
M>y,  1848.^  vice  by  the  defendant 

Upron  WarcUaw,  for  the  motion. 

V.  Gbriffinj  contra. 

Horn. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

We  need  not  decide  finally  whether  Daniel  Boon,  a  party 
interested  in  the  sale  of  the  land,  was  a  proper  person  to  serve 
the  summons  on  the  defendant  to  appear  before  the  Ordinary ; 
if  the  objection  had  been  made  before  the  decree  to  sell  tne 
land. 

The  facts  are,  that  D.  Boon  did  serve  the  summons — that 
Jacob  Horn  appeared  and  objected,  not  to  the  manner  of  the 
summons,  but  because  he  had  purchased  the  land  of  some 
of  the  heirs  of  Geo.  Horn,  the  intestate  freeholder.  But  the 
Ordinary  ordered  the  sale,  and  the  plaintiff,  Marcus  Upson, 
purchased  the  land  at  the  public  sale,  made  by  the  sheriff 
under  the  Ordinary's  decree,  and  took  a  conveyance  accoid- 
ingly. 

The  question  then  occurs — does  not  such  conveyance  as- 
sure the  land  to  Upson  ?  or.  will  the  Court  look  behind  tfie 
Ordinary's  decree,  and  hola  it  null  and  void  ?  and,  thereby, 
invalidate  the  title  of  Upson,  on  account  of  the  irregular  ser- 
vice of  the  original  summons  by  D.  Boon ;  though  not  object- 
ed to  at  the  time  of  the  decree ;  i.  e,  can  the  objection  enure 
to  set  aside  the  purchase  at  this  late  day  ? 
1  Bail.  25.  In  the  case  of  l/yles  v.  Robinson,  the  Court  decided  that 
where  a  sum  of  money  had  been  decreed  by  the  Ordinary 
against  the  administrator,  on  his  bond,  he  could  not  deny  that 
he  had  been  duly  cited.  In  that  case,  on  a  collateral  motion, 
made  in  a  suit  to  recover  the  money,  the  Court  held  such  de- 
cree  final  and  conclusive,  and  the  irregularity,  cured.  As- 
suredly, then,  and  much  less,  will  this  Court  lut  the  decisipn 
of  the  Ordinary ;  when  it  has  been  carried  into  effect,  by  the 
actual  sale  of  the  land,  as  in  the  present  case ;  unless  the  ir- 
regularity be  positively  fatal.  Non  dormientibus  stibvenieni 
1  Bail,  513.  l^es,  would  Seem  the  proper  reply.  In  the  case  oi  Henry  y, 
^rguson,  the  Court  unanimously  held  that,  in  a  sale  of  land 
by  the  sheriff,  they  would  not  look  beyond  the  judgment  for 
irregularities.  They  considered  the  judgment  authoritative, 
as  long  as  it  stood  unreversed.  Among  several  of  our  own 
1  N  &  McC  ^^*®®^>  bearing  on  this  point,  see  Barkley  v.  Scrivefi,  where 
'  406.  '  the  Court  say,  "  the  purchaser  is  not  required  to  look  into 
the  regularity  of  the  proceedings  in  obtaining  the  judgment." 
So,  also,  the  sale  of  the  land,  in  the  recent  case  of  Jbigramv. 
Belk,  was  upheld,  although  there  was  irregularity  in  me  orig- 
inal writ  of  set.  fa.  under  which  the  Isind  was  sold.  And  in 
the  more  recent  case  of  Sherman  v.  Barrett,  the  Court  of 
Errors  refused  to  look  beyond  the  judgment  from  which  is- 
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sued  the  process  of  contempt.    In  that  case,  as  in  the  one   OoLmmA, 
now  before  the  Court,  the  party  to  the  proceedings  moved  to  ^^*y»  ^^^-^ 
have  them  set  aside,  after  the  judgment  had  been  obtained. —  *^    "^       ' 
In  such  cases  the  party  having  omitted  to  object  to  the  sup-      ^'P^ 
posed  irregularity,  when  he  might  have  objected,  leaves  a       Hohl 
just  inference  that  he  acquiesced  in  the  manner  of  such  pro- 
ceedings ;  and,  therefore,  all  objections  prior  to  the  judgment, 
were  concluded.    Is  it  not  plain,  that  if  such  untimely  objec- 
tions were  upheld,  judgment  would  no  longer  be  the  final  res 
judicata^  which  estops  lurther  litigation  ;   and  reviews  or  new 
trials  might  be  had  by  the  device  of  wilful  omissions  of  un* 
essential  points  at  the  proper  opportunity?    The  motion  on 
the  circuit,  in  the  present  case,  went  to  overturn  the  entire 
decree.    If  it  prevailed,  the  Ordinary  would  have  to  proceed 
<fe  novo,  and  make  another  decree.    Whereas  constitutionally 
and  legally,  the  judgment  of  every  Court,  within  its  jurisdic- 
tion, is  res  judicata.    The  case  of  Samuel  Singletary  v.  Geo.  l  Bail  267. 
CarteTj  is  one  of  the  adjudications  relied  upon  to  warrant 
the  Circuit  decision  :  and  it  will  serve  well  to  illustrate  the 
distinction  before  us.    John  D.  Singletary  and  Samuel  Sin- 

fletary  had  obtained  judgment  against  George  Carter.  John 
).  Singletary  was  a  deputy  sheriff;  he  levied  upon  Carter's 
land — sold  it,  and  his  co-plaintiff,  Samuel  Singletary,  pur- 
chased ;  and  the  Court  held  the  sale  absolutely  null  and  void, 
because  the  levy  had  been  made  by  a  deputy  sheriff,  who 
wa3  one  plaintiff,  and  the  other  plaintiff  bought  the  land. — 
The  point  of  the  argument  from  this  case,  is  that  D.  Boon's 
service  of  the  summons  is  no  better  than  Singletary's  levy  on 
Carter's  land.  Doubtless  the  adjudication  in  Sin^letarj/  v. 
Carter^  was  sounTl  and  legal.  It  is  wise  to  restram  officers 
fiom  proce^ing  to  have  their  own  judgments  satisfied  through 
their  own  official  levy,  and  by  a  consequent  purchase  by 
themselves.  But  the  objection  was  not,  as  in  the  present 
case,  to  the  judgment  against  Carter ;  it  was  to  the  subse- 
quent levy  and  sale  of  Carter's  land.  Such  posterior  pro- 
ceedings were  no  part  of  the  original  res  Judicata,  and  were 
never  before  the  Court  till  the  trial  to  decide  the  title  of  Sam- 
uel Singletary.  It  therefore  remains  to  be  adjudged,  (if  the 
sales  had  been  regular,  and  only  the  original  writ  against 
Carter,  served  by  the  plaintiff,  J.  D.  Singletary,)  whether  the 
judgment  would  have  been  set  aside  by  reason  of  such  stale 
objection  to  the  service  of  the  writ.  The  distinction  is  obvi- 
ous ;  and  notwithstanding  the  general  strictures  in  Singletary 
and  Carter,  it  may  be  questionable  whether  a  judgment  of 
record  would  be  set  aside  upon  the  mere  fact  that  an  inter- 
ested deputy  sheriff  had  served  the  original  writ.  The  cases 
I  first  cited,  indicate  very  differently ;  at  least  after  judgment. 
And  see  Chit.  G.  P.  p.  262,  and  many  cases  cited  to  shew 
the  contrary,  even  if  the  objection  had  been  taken  before 
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M^^'^^i R^  the  judgment.    Any  one  may  serve  amocess.    But  such  aie 

May,  iMa  pQ^  Ijjj.  Q^^  present  consideration.    To  conclude,  then,  the 

ip'         distinction  reco^ized  in  the  cases  I  have  first  cited,  is  be- 

^^^      tween  irregularities  in  obtaining  the  judgment,  which  are 

Horn,      concluded,  ipaofacto^  i.  e.  by  the  rendition  of  the  judgment; 

and  such  irregularities  as  occur  after  the  judgment,  which 

5  T  ^  ^-  ^^"^^  "°*  ^^^^  ^^^  before  considered.    This  was  Singleta- 

3 iLi^-  d  ^'^  ^^  S  ^'^^  ^ i^ conceded  that  that  case  has  some  general 

Bin.  146 1  1  dicia  bearing  upon  the  one  before  the  Court.    But  the  adju« 

-J^^'^J^^  dication  proper  of  that  case,  rests  upon  legal  principles,  ad- 

stob.  34^;  niissible  m  this  case  only  if  D.  Boon's  agency  had  occurred 

Tidd.  8&,  3N.  ijffter  instead  of  before  the  Ordinary's  decree.    A  new  trial  is 

&B^.25:  therefore  ordered.    I  would  not  have  dwelt  upon  the  distinc- 

Plow.^  a.   ^^^  ^P^'^  which  the  case  turns,  and  which  seems  to  speak 

for  itself,  but  because  of  similar  attempts  made  to  set  aside 

former  proceedings,  and  in  this  way  to  force  a  rehearing ; 

and  because  all  the  Court  may  not  have  felt  as  fully  as  my* 

self,  the  principle  of  judicial  estoppels  to  past  litigation,  after 

judgment. 

O'Neall,  J.  and  Evans,  J.  concurred. 
Motion  granted. 

Frost,  J.  dissenting.  It  was  held,  by  the  Circuit  Judge, 
that  a  person,  resident  in  the  jurisdiction,  can  be  made  a  par* 
ty  to  proceedings  in  partition,  before  the  Ordinary,  only  by 
service  of  process  by  the  sheriff;  or  by  some  disinterested 
person ;  or  oy  confession  on  the  record.  And  that  service  of 
the  summons  by  the  applicant  is  illegal ;  and  a  judgment, 
rendered  on  such  service,  void ;  and  cannot  be  made  valid  by 
the  testimony  of  witnesses,  that  they  sa^  the  defendant  in 
the  office  of  the  Ordinary,  the  day  the  order  for  sale  was 
made.  In  reversing  the  Circuit  decision,  it  must  be  affirmed 
that  the  summons  to  the  defendant  may  be  served  by  the 
applicant ;  and  that  his  oath  is  sufficient  evidence  of  the  ser* 
vice ;  or  if  not,  that  one  may  be  made  a  party  to  proceedings 
for  partition,  by  parol  evidence. 

By  the  Act  ol  1824,  3  sect.  6  Stat.  248,  the  summons  for 
partition  by  the  Ordinary  must  be  served  "  by  the  sheriff,"  or 
<<  by  any  disinterested  person,"  "  or  may  be  consented  to,  by 
a  written  acceptance  of  the  parties  interested,  indorsed,  by 
the  Ordinary,  on  the  original  summons."  The  Act  of  1839, 
27  sect  p.  45, 11  Stat,  requires  that  persons  interested  in  a  par- 
tition, shall  be  made  parties  in  the  same  manner  as  is  provid* 
edf  by  the  Act,  in  the  proceeding  to  prove  a  will  in  solemn 
form.  The  11  sect.  p.  41,  requires  all  persons  having  an  in- 
terest for  or  against  the  probate  of  the  will,  who  may  be  in 
the  State,  to  be  cited  "  by  personal  notice."  No  precise  mode 
of  citing  the  persons,  so  interested,  is  expressly  provided.  In 
the  21  sect,  p  43,  which  directs  how  witnesses  shall  be  sum« 
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monedy  a  general  direction  is  introduced  that  "  it  shall  be  the   Coldmbu. 
duty  of  the  sheriff  to  serve  cUl  process,  issued  from  the  Court ,  ^**^'  ^®"- 
of  Ordinary,  in  the  same  manner  as  other  process  ia  served  by ' 
him."    And  in  the  27  sect.  p.  45,  the  Ordinary  is  empowered 
^  on  the  return  of  the  original  summons,  served,  accepted,  or 
consented  to,''  to  proceed  and  determine  the  matter. 

It  is  not  necessary  to  settle  the  proper  construction  and  ef* 
feet  of  these  enactments.  If  the  Act  of  1839  be  obscure  or 
defective,  the  most  obvious  authority,  to  aid  or  supply  its  im* 
perfection,  is  the  Act  of  1824.  But  it  is  sufficient  for  this  ease, 
that  service  by  the  applicant,  himself,  is  not  declared  to  be 
le^I  and  sufficient.  Such  service  can  then  only  be  held  suf- 
ficient by  the  rules  of  the  common  law. 

It  is  a  maxim  of  the  common  law,  resting  on  the  most  ob^ 
vious  and  stable  principles  of  justice,  that  a  party  cannot  tes- 
tify in  his  own  cause.    The  minutest  pecuniary  interest  in 
the  issue  is  sufficient  to  exclude  the  testimony  of  a  witness ; 
and  yet  in  this  case  it  is  held  that  the  plaintiff  may,  by  his 
own  act,  charge  the  defendant ;  and  by  his  own  affidavit  sup* 
ply  the  evidence  necessary  to  the  recovery  of  a  judgment.  In 
May  V  Walter  J  it  was  held  that  a  sheriff  cannot,  ev^i  by  his  3  MeC.  470; 
own  deputy,  serve  a  writ  in  his  own  case.    In  ^ngUtary  v.     ^^^ 
Carter^  a  levy  made  by  a  deputy  sheriff  under  an  execution 
in  which  he  was  plaintiff,  was  ruled  to  be  void ;  and  that  a 
sale,  made  under  such  levy,  vested  no  title  in  the  purchaser. 
Golcock,  J.  takes  the  broad  ground  that  no  officer  who  is  in- 
terested in  a  suit  shall  serve  any  process  appertaining  to  it, 
fkom  the  beginning  to  the  conclusion.    The  reasoning  of  the 
judge  applies  as  well  to  a  private  person  as  to  an  officer.  He 
says  the  common  law  has  been  eulogised  as  a  system  of  reason 
and  justice ;  and  asks  whether  a  proposition  can  be  stated, 
which  would  be  more  universally  concurred  in,  than  that  no 
officer  should  be  permitted  to  act  in  his  own  case. 

3  Chit.  Genl.  rrac.  262,  and  other  authorities  have  been 
cited  to  shew  that  process  may  be  served  by  a  party ;  but  on 
referring  to  them  it  will  be  found  that  the  practice  rests  on 
British  statutes  not  of  force  in  this  State. 

If  the  service  of  the  summons  on  the  defendant  by  the 
plaintiff  be  illegal,  then  it  appears,  on  the  faee  of  the  proceed- 
ings, that  the  defendant  was  not  a  party  to  them.  Can  he 
be  made  a  party  by  the  testimony  of  witnesses  that  they  saw 
him  in  the  Ordinary's  office,  the  day  the  summons  was  re- 
turned? In  Oates  v.  iridic  it  was  held  that  an  order  for  the  3Ricli.694. 
sale  of  land,  by  the  Ordinary,  in  peurtition,  is  final  and  con- 
clnsive,  and  estops  the  parties  from  asserting,  against  a  pur- 
chaser nnder  the  order,  any  claim  or  title  which  might  have 
been  put  in  issue  in  the  proceeding  fox  partition.  Such  evi-  . 
dence  would  then  create  an  estoppel  by  parol ;  which  has  no 
{veeedent  or  analogy  in  the  law.  A  judgment  imp(»ts  the 
15 
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Columbia,   highest  certainty  and  obligation.    It  proves  itself,  and  can  be 
May,  1848.  p|.Qved  by  no  other  evioence.    How  does  it  comport  with 

^        ""        '  these  attributes  that  its  validity  may  depend  on  the  uncertain 

^PJ°°      and  contradictory  testimony  of  witnesses,  respecting  the  pre- 

Horn,      sence  of  the  defendant  in  Court,  on  a  certain  day  ?  In  Mar- 

shall  V.  Drdyttm^  it  was  directly  adjudged  that  '^  no  person 

^  ^  ^^^'  ^*^  ^  noade  a  defendant  in  a  cause,  except  by  process  of  the 
lawj  or  by  his  own  consent.  The  assent  of  the  defendant  to 
be  made  a  ]>arty  is  inferred 'from  his  entering  an  appearance 
or  pleading  to  an  action,  although  the  process  with  which  he 
has  been  served  be  irregular ;  and  although,  indeed,  no  pro- 
cess be  served  on  him.  But  it  is  apprehended  that  there  is 
no  case  in  which  it  will  be  inferred  from  a  mere  verbal  assent ; 
even  if  such  assent  be  fully  proved.  It  results,  therefore,  that 
it  must  be  by  matter  of  record." 

It  is  necessary  to  attend  to  the  distinction  between  irregu- 
larities by  which  a  judgment  is  voidable  merely,  and  such 
defects  as  make  it  void.  Irregularity  consists  in  a  want  of 
adherence  to  some  prescribed  rule  or  mode  of  proceeding,  either 
in  the  omitting  to  do  something  that  is  necessary  to  the  due 
and  orderly  conduct  of  the  suit,  or  doing  it  an  unseasonable 
Tidd  ^4.  ^^  improper  manner.  A  judgment,  voidable  for  irregularity, 
'  can  be  set  aside  only  by  a  party,  on  a  proceeding  instituted 

for  that  purpose ;  and  until  it  be  set  aside,  the  sheriff  may 
justify  under  it,  and  the  purchaser  acquires  a  good  title.  But 
all  acts  done  under  a  void  judgment  are  illegal,  and  all  per- 
sons concerned  in  the  act  are  trespassers.  No  title  can  be 
acquired  under  it.  A  judgment  rendered  without  jurisdiction 
is  void ;  and  the  objection  may  be  taken  in  an  action  brought 
by  one  who  claims  title  mider  the  judgment.  Jurisdiction 
can  be  acquired,  in  the  case  of  one  resident  in  the  State,  only 
by  the  service  of  process,  notifying  him  to  appear  and  defend 
the  action.  It  is  admitted  that  the  judgment  of  a  Court  of 
competent  jurisdiction  is  supported  by  the  presumption  that 
every  thing  neeessary  to  its  validity  has  been  done.  This 
presumption  will  supply  all  apparent  irregularities.  But  it  is 
a  maxim  of  law  that  "  presumptio  stat  donee  probitur  in  con- 
trarium."  If  it  appears  by  the  record  that  the  Court  has  not 
jurisdiction,  presumptio  ceoUt  veritati,  A  judgment  against 
A  is  binding  thougn  any  or  every  part  of  the  proceedings 
may  be  wanting ;  on  the  presumption  that  the  Court  would 
not  ill^ally  have  rendered  it.  But  a  judgment  against  A 
and  B  on  proceedings  against  A  only,  would  be  clearly  void 
against  B,  because  it  appears,  by  the  record,  B  was  not  a  par- 
ly ;  and  the  objection  could  not  be  obviated  by  evidence  that 
B  was  seen  in  the  Court  house  the  day  the  verdict  was  ren- 
.  dered.     MuLshall  v.  Drayttm. 

If  then  the  service  of  the  summons  by  the  applicant  was  il- 
legal,  and  cannot  be  validated  by  proof  of  the  defendant's  pre- 
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senoe  in  the  Court  of  Ordinary,  the  jud|g;ment  is  void  for  want  ^^^^Jfh 
of  jurisdiction,  apparent  on  the  record,  so  far  as  the  defend-       ^'  ^**^ 
ant  is  concerned,  and  the  plaintiff  acquired  no  title,  against 
him,  by  his  purchase  undei  the  order  for  sale. 


Cain 
Hodge. 


Mary  Cain  et  aL  v.  ElijcJi  Hodge. 

la  tre^MSS  to  try  title,  where  the  juiy  had  been  governed,  ia  fijoag  the  location 
of  the  land,  by  an  unsatisfiietory  natural  boundary,  and  it  appeared  to  the 
Comt,  Ihat  by  eouise  and  distance  from  either  of  two  certain  points,  preserv- 
ing the  plat  distances,  the  plat  could  be  closed  satisfactorily,  disregarding  its 
coarse  and  shiqpe,  in  a  manner  differing  widely  from  the  finding  of  the  jury,  a 
new  trial  was  granted. 

Before  Withers,  J.  Sumter,  Spring   Term,  1848, 

REPORT  OP  THE  CIRCUIT  JUDGE. 

This  was  an  action  of  trespass  to  try  title,  and  the  com- 
plaint in  the  grounds  of  appeal  has  relation  to  the  mesne  con- 
veyances offered  by  the  piaiDtiffs  as  links  in  their  chain  of 
title ;  and  also  to  the  location  of  the  land  claimed  as  estab- 
lished by  the  jury. 

The  plaintiff  claimed  under  a  grant,  dated  on  the  11th  of 
November,  1770,  to  Thomas  Maples,  a  conveyance  by  his 
children  to  Isaac  Brunson,  dated  January  28th  1786;  a  sale 
by  order  of  the  Ordinary  of  Isaac  Brunson's  real  estate,  through 
the  'sheriff  of  Sumter  district,  to  Wm.  Cain  deceased,  of  whom 
the  plaintiffs  are  heirs  at  law. 

I  held  the  deed  of  lease  and  release  from  Josiah  Marma- 
duke  and  Catharine  Maples  to  Isaac  Branson,  admissible 
upon  the  evidence. 

The  next  objection  was  to  that  link  in  the  chain  furnished 
by  the  proceedings  of  the  Ordinary. 

The  plaintiff  had  offered  in  evidence  a  grant  for  a  tract  of 
land,  situated  on  Cane  Savannah,  to  Isaac  Brunson,  which 
adjoined  the  land  granted  to  Ma,ples. 

The  petition  to  the  Ordinary  for  the  sale  of  Isaac  Brun- 
son's real  estate,  described  it  as  "a  tract  of  land  situated  in 
said  district,  on  Cane  Savannah,  containing  400  acres,  more 
or  less."  The  summons  issued,  added  to  that  description 
the  following — "bounded  North  and  East  by  lands  of  John 
M.  Dargan,  and  South  and  West  by  lands  of  Brumly  and 
Dracey,  containing  400  acres,  more  or  less,  originally  granted 
to  Isaac  Brunson,  Thomas  Maples  and  Wm.  Bracy."    The 
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Counou.  Older  for  sale  described  the  lands  as  they  were  described  in 
liay,  184a  ^^^  smnmons,  or  rather  referred  to  the  summons  as  contain* 
ing  the  description.    The  sheriff's  deed  contained  the  like 
description,  though  the  specification  of  the  several  grants 
that  covered  the  tract  was  omitted  in  that  conveyance. 

I  saw  no  such  ambiguity  or  want  of  particularity  in  the 
description  of  the  premises  in  the  proceedings  of  the  Ordina- 
ry as  seems  to  be  relied  upon,  and  is  imputed  by  the  appel- 
lant. It  was  very  probable  the  petition  was  drawn  in  refer- 
ence to  some  plat  of  resurvey  of  all  the  several  parcels  of 


land  Isaac  Brunson  had  acquired.  But  the  summons  sure- 
ly was  specific  enough  to  be  altogether  intelligible  to  Brun* 
son's  heirs.    It  referred  by  name  to  the  BCaples  grant    The 
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Cain 


T. 


an  abstract  of  title— does  it  lie  in  the  mouth  of  a  stranger  to 


urge  the  objection  now  set  up  1  Bodge. 

Thus  much  for  the  objections  to  plaintiff's  title. 

The  ground  upon  which  the  contest  was  really  waged, 
was  the  question  of  location.  A  great  deal  depended  upon  the 
representation  of  Cane  Savannah  swamp  upon  the  plat  attached 
to  the  grant  to  Maples,  of  date  11th  November,  1770.  Upon 
the  £Buse  of  that  plat  Cane  Savannah  Swamp  seemed  to  have 
been  carefully  represented,  (in  its  relation  to  the  line  of  the 
Males'  tract  run  in  that  direction,^  by  means  of  dots — along 
a  part  of  the  line  marked  on  saia  sketch,  A.  B.  C.  D.  Ac- 
cording to  the  plaintiff's  plat,  Cane  Savannah  Swamp  came 
in  contact,  (or  very  nearly  so,)  with  the  line  in  two  pkces — 
and  several  pines  were  represented  by  the  surveyor  as  having 
been  marked  by  him  on  the  line  referred  to.  Isaac  Bran- 
son's land,  called  for  in  the  grant  and  the  plat  as  an  adjoining 
tract,  was  found  (said  plaintiff's  surveyor,  S.  EL  Boykin,) 
Bnd  satisfactorily  located ;  so  that  the  starting  point  at  A  was 
fixed.  The  comer,  D,  was  an  open  one.  But  one  original 
marked  tree  was  found  on  the  fine  between  A  and  D,  and 
that  dated  back  to  1770,  the  period  of  the  grant.  That  tree, 
Mr.  Boykin  thought,  occupied  the  position  B,  as  laid  down 
on  his  plat.  His  reason  for  this  was,  that  in  no  other  posi- 
tion wouM  the  bearings  of  the  swamp  be  preserved  in  rela- 
tion to  the  line.  The  swamp  he  regarded  as  a  natural  mark 
and  must  control  the  location — and  if  so,  he  was  necessarily 
carried  to  C,  (which,  however,  was  cleared  land — an  old  field,) 
for  at  that  point,  reference  being  had  to  the  swamp,,  the 
original  surveyor  had  marked  a  pine,  where  he  stopped ;  from 
that  point  he  would  take  distance  and  make  a  corner  at  D. 
This  comer  would  be  a  little  beyond  the  ran  of  Cane  Savan- 
nah— ^which  was  not  laid  down  on  plaintiff's  plat,  but  the 
original  surveyor  had  never  been  at  the  corner,  and  therefore 
it  was  not  to  be  expected  that  his  plat  should  notice  the  ob- 
jects there.  John  N.  Barrillon  and  Wm.  L.  Brunson  both 
said  they  would  locate  the  plat  produced  by  plaintiffs  with 
their  grant  as  Mr.  Boykin  had  done — thinking  the  swamp — 
the  designated  points  of  it — ^would  dictate  his  location.  In 
this  Mr.  Cooper,  a  survepor,  did  not  quite  concur,  for  the 
leasoD,  he  said,  that  he  thought  there  was  inaccuracy  in  lay* 
ing  down  the  swamp  in  the  old  plat.  Though,  he  said,  he 
would  give  the  preference  to  a  natural  mark  over  course  and 
distance,  "unless  there  was  some  evidence  on  the  plat  of  a 
mistake  as  to  the  natural  mark."  Small  swamps,  he  added, 
were  not  laid  down  with  the  same  accuracy  as  considerable 
streams — Cane  Savannah  is  a  bold  stream.     Cooper  and 
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OoLtJHBu.  Branson*  had  run  out  the  Maples'  grant  according  to  a  copy 
May,  1848.  pjj^j  fj.Qjjj  ^jj^  Surveyor  GeneraPs  office,  on  which  there  was 
no  representation  of  the  iswamp — and  in  locating  ihcU  copy 
plat,  Mr.  Cooper  said  he  would  do  as  Branson  had  done,  to 
wit :  he  would  take  distance  merely,  irrespective  of  the  swamp, 
from  B,  and  that  would  carry  him  to  figure  2,  which  would 
exclude  the  trespass. 

The  question  simplified,  was  whether  that  point  of  Cane 
Savannah  swamp  near  the  letter  C,  was  intended  to  be  re- 
presented on  the  plat  attached  to  the  grant.  Mr.  Boykin 
thought  so,  and  with  him  concurred  JBrunson  and  Barrillon. 

With  a  view  of  aiding  the  defendant  in  his  mode  of  loca- 
tion, the  following  testimony  was  elicited  from  Wm.  L.  Bran- 
son, viz :  ''25  years  ago,  perhaps  in  1819  or  1820, 1  was  en- 
gaged in  surveying  lands  for  the  estate  of  Dargan,  adjoining 
the  Maples'  tract,  which  was  then  in  possession  of  Isaac 
Branson.  He  was  with  me  and  acquiesced  in  a  comer  re- 
garded as  his,  (at  figure  2  the  witness  meant.)  There  was 
then  a  stake  at  that  place,  and  if  the  lines  were  closed  from 
that  point,  there  would  be  a  surplus  of  distance.  At  that 
point  there  is  an  old  field,  and  has  been  these  40  years.  At 
that  time,  Isaac  Branson  was  perhaps  70  years  old,  though 
I  had  no  reason  to  regard  him  as  imbecile  and  would  have 
traded  with  him.  He  Lived  on  the  Branson  tract — I  foimd 
some  difficulty  in  ranning  one  of  the  Dargan  lines,  and  sent 
for  Isaac  Branson,  who  came,  and  he  did  not  dissent  from 
the  line.  I  ran  from  figure  2.  I  don't  recollect  any  thing  he 
said  on  the  subject.  He  was  with  me  when  I  run  out  the 
line.  I  had  not  then  the  Maples'  papers.  In  old  surveys, 
swamps  are  often  laid  down  inaccurately.  The  original  lor 
Dargan's  called  for  Maples'  land  or  Branson's.  Isaac  Bran- 
son knew  we  were  fixing  the  lines  of  the  Dargan  land.  When 
I  say  he  acquiesced,  I  speak  from  the  fact  that  he  was  with 
us,  but  I  don't  remember  the  words  he  used,  nor  can  I  point 
out  the  particular  places  where  he  was  with  us.  He  had 
had  possession  of  the  tract  in  dispute,  I  don't  know  how  long. 
He  may  have  been  living  at  Pitt's,  when  I  made  the  survey." 

On  the  line  of  the  Maples'  plat  running  from  the  Isaac 
Branson  tract  to  Nasty  Branch,  and  near  that  stream,  was 
found  the  position  of  an  original  black  gum.  The  corner  on 
that  line  was  left  an  open  one — the  surveyor  seems  not  to 
have  crossed  the  branch.  What  the  defendant  suggests  in 
one  of  his  grounds  of  appeal  is,  that  the  coraer  on  this  line 
should  be  fixed  by  true  distance  from  the  black  gum ;  a  line 
should  be  ran  thence  North  East  according  to  course  and 
distance,  and  then  the  lines  closed  from  figures  2  and  3. 
(Tide  sketch  of  plat  hereto  annexed.) 

Finally,  the  defendant  contended  that  the  plaintiff's  plat 
had  been  fraudulently  altered  since  it  issued  under  the  seal 
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of  the  State,  in  respect  to  the  designation  of  Cane  Savannah   Oolvubia, 
swamp  I  and  it  was  subjected  to  minute  examination  under  ^^^y*  iS48.^ 
a  magnifying  glass.    To  that  end,  he  was  allowed  to  intro-       T^.       ' 
duce  a  copy  of  the  Maples'  plat  from  the  office  of  the  Sur-         ™ 
veyor  General,  which  that  officer,  on  examination  by  com-     Eo<4;e. 
mission,  testified  was  an  exact  copy  of  the  one  in  his  custo- 
dy in  every  particular ;  and  on  that  copy,  thus  introduced, 
there  was  no  designation  of  Cane  Savannah  Swamp.    I  be- 
lieve, however,  the  trees  purporting  to  have  been  marked  on 
the  only  two  lines  originally  surveyed,  were  identical  on 
both.    The  defendant's  counsel  supposed  that  the  origincd 
plat  of  survey  was  in  the  Surveyor  Gvenera^s  office — and 
hence,  that  the  one  accompanying  the  grant  to  Maples  was 
a  copy,  according  to  the  scheme  of  the  Act  of  1784.    But 
that  Act  had  no  bearing  upon  this  question,  for  Maples's  grant 
issued  in  1770.    So  far  as  our  investigations  extended  upon 
the  trial,  it  appeared  to  roe,  that  the  original  plat  made  by 
Maplei^  surveyor,  was  not  filed  in  the  office  of  the  Surveyor 
General ;  for  by  the  Act  of  1733^  3  Stat.  344,  sec.  4,  it  would 
seem,  that  the  plan  then  established  in  obtaining  grants,  as 
to  the  point  in  question,  was  to  leave  in  that  office  the  war- 
ranty  but  it  was  required  that  the  Surveyor  General  '^should 
certify  and  deliver  the  plat  or  plats  within  20  days  after  their 
being  so  received  in  his  office,"  under  a  penalty,  provided  his 
fees  were  paid. 

To  my  eye,  there  did  not  appear  to  be  on  the  face  of  the 
plat  any  changes,  additions  or  alterations  as  to  Cane  Savan- 
nah swamp.  The  word  "pine"  had  been  written  on  it  at 
softie  modem  time — but  that  was  hardly  done  with  any  im- 
proper design — for  it  was  at  a  place  where  it  could  have  no 
influence  certainly  on  the  case  at  bar,  and  so  far  as  I  could 
see,  could  have  none  in  any  case. 

I  admonished  the  jury  as  to  the  familiar  principle  that  the 
jdaintiffs  must  establish  a  good  title  and  a  satisfactory  location 
also ;  that  I  did  not  consider  the  attack  upon  their  title,  in  this 
case,  sucessful  in  any  particular ;  that  the  questions^  therefore, 
were — 1.  According  to  what  plat  must  the  survey  be  made  3 
2.  If  according  to  that  adduced  by  plaintiffs,  was  Mr.  Boy- 
kin's  plat  of  re-survey  a  correct  location  ? 

They  were  charged,  that  if  the  plat,  produced  by  plaintiffs, 
was^  in  fact,  attached  to  the  Maples'  grant,  when  it  issued, 
and  had  the  marks  of  Cane  Savannah  swamp  upon  it,  as 
they  now  appear,  the  survey  must  be  made  according  to  that 
plat ;  and  the  testimony  of  the  Surveyor  General,  and  the 
copy  plat  derived  from  him,  could  avail  nothing ;  for  the  seal 
of  tfie  State  sanctified  the  plat  which  it  authenticated,  whe- 
ther original  or  copv ;  it  being  a  part,  and  a  very  essential 
part,  of  the  grant,  which  was  not  now  assailable  in  this  form, 
for  any  thing  anterior  to  the  date  of  its  issue.    But  if  the 
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pint  had  been  altered  since  the  seal  of  the  State  was  attaclH 
Columbia,  ed,  the  party  producing  it  could  have  no  benefit  from  such 
May,  1848.  alterations ;  and  in  such  case,  the  copy  plat  from  the  Sur- 
^^ ^^ *  veyor  General's  office,  should  be  the  one  to  govern  the  loca- 
tion. The  rules  of  location  were  recited  to  the  jury,  and  the 
opinions  of  the  surveyors,  illustrated  by  an  explanation  of 
the  plats,  were  again  (after  a  very  full  argument  at  the  Bar) 
reproduced  to  the  jury ;  and  they  were  advised  that  those 
opinions,  touching  the  location,  were  in  favor  of  the  plaintiffs, 
if  their  plat  was  to  be  adopted ;  but  in  favor  of  the  defend- 
ant, if  the  copy  plat  from  the  Surveyor  General's  office  were 
to  be  adopted.  It  was  remarked  that  a  forgery  ought  not  to 
be  readily  presumed. 

As  to  the  acquiescence  of  Isaac  Brunson  in  a  comer,  in- 
sisted upon  now  for  defendant,  I  charged  that  I  thought  the 
aid  to  be  derived  by  defendant,  from  all  that  Brunson  had 
said  upon  that  subject,  was  feeble ;  that  an  agreed  line,  be- 
tween parties  interested,  might,  in  a  doubtful  question  of  lo- 
cation, be  taken  into  account  in  fixing  the  true  one ;  that 
where  parties  run  a  new  line,  at  or  before  the  execution  of  a  deed 
conveying  laiul  or  concerning  it,  and  acquiesced  long  in  such 
Une,  it  might  be  regarded  as  evidence  that  it  was  the  true 
one.  But  I  considered  all  which  Isaac  Brunson  had  said  or 
done  was  not  binding  upon  him  or  the  plaintiffs  claiming 
under  him,  if  the  veritable  line,  run  by  the  original  surveyor, 
could  be  found  and  had  been,  and  was  at  variance  with  what 
bad  been  considered  his  admissions  or  acquiescence. 

I  add  none  of  the  testimony,  as  to  the  title  adduced  for  de- 
fendant, because  it  was  wholly  immaterial  in  the  issue — nor 
upon  the  point  of  adverse  possession  ;  for  a  minority  among 
the  plaintiffs,  clearly  protecting  their  rights,  was  fully  estab* 
lished.  I  believe,  inaeed,  neither  of  these  matters  are  allu- 
ded to  in  the  grounds  of  appeal. 

The  verdict  found  for  the  plaintiffs,  the  land  in  dispute  and 
^6  damages. 

The  defendant  moved  for  a  new  trial,  upon  the  following 
grounds : 

1.  Because  the  plaintiffs  did  not  make  out  a  title  to  the  lo- 
cus in  quo,  inasmuch  as  the  petition  to  the  Ordinary  for  par- 
tition did  not  embrace  this  land,  though  the  petition  under- 
took to  describe  the  premises  whereof  partition  was  sought. 

2.  Because  the  grant  to  Maples,  under  which  plaintiffs 
claim,  does  not  embrace  the  land  in  dispute. 

3.  Because  Cane  Savannah  swamp,  the  mark  upon  plain- 
tiffs's  original  plat,  upon  which  his  location  depends,  is  not 
found  upon  the  plat  in  the  Surveyor  General's  oS&ce ;  and 
other  marks  are  found  upon  the  plaintiffs's  original,  which 
have  been  manifestly  added  since  it  was  issued  from  the  of- 
fice ;  wherefore  defendant  respectfully  submits  that  no  retiance 
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eu)  be  safely  placed  upon  any  marks  found  upon  such  a  plat,    Columbia, 
which  are  not  found  upon  the  plat  in  the  omce  of  the  Sur-  ,_*^  is^-^ 
veyor  General.   '  ^^      '^.       ' 

4.  Because  the  swamp  of  Cane  Savannah  was,  in  the  ^^ 
opinion  of  the  Surveyor,  delineated  without  aiiy  regard  to  Hodge. 
rule,  and  furnished  no  reliable  means  of  ascertaining  the  cor- 
ner, ev^  if  the  marks  upon  platntifis's  plat  were  all  genuine ; 
whereas  the  jury  were  instructed  to  regard,  and  did  regard, 
Gane  Savannah  swamp  as  the  controlling  mark  of  the  loca- 
tion. 

6.  Because,  in  a  doubtful  location,  the  testimony  of  the 
surveyor,  Wm.  L.  Brnnson,  that  25  years  ago,  when  he  was 
ninniag  the  line  between  the  Maples's  tract  and  the  Dargan 
lands,  he  suspended  his  operations,  sent  for  Isaac  Brunson, 
the  then  claimant  of  the  Maples's  tract,  who  came  to  him 
when  he  was  upon  the  land,  and  went  with  him  along  the 
line  which  witness  was  then  running  out  as  the  dividing 
line,  and  made  no  objection  thereto,  ought  to  have  controlled 
the  jury  in  the  location  of  the  land. 

6.  Because,  even  if  the  corner  is  established  in  Cane  Sa- 
vannah swamp,  the  defendant  is  not  a  trespasser,  inasmuch 
as  the  line  thence  ought  not  to  pursue  course,  but  should  in- 
tersect the  western  line  where  distance  gives  out. 

W.  F.  DeSaussure,  for  the  motion. 
P.  J.  ^  M.  Moses,  contra. 

O'Nball,  J.  delivered  the  opinion  of  the  Court. 

The  only  matter  in  this  case  which  requires  an  opinion  is 
as  to  the  location  of  the  grants,  under  which  the  plaintifis 
claim  and  derive  title. 

I  have  markednhe  draft  annexed  to  the  Judge's  report,  in 
the  same  way  that  I  have  the  surveyor's,  so  that  the  case 
may  be  understood  from  either.  There  are  only  two  certain 
points,  which  will  control  the  location.  The  first  is  the 
comer  A.  on  the  grant  to  Brunson,  on  the  line  A,  B,  2  C,  D. 
The  second  is  the  station  found  on  the  North  side  of  Nasty 
Branch,  marked  E.  on  the  line  running  N.  W. 

The-  location  from  these  is  I  think  perfectly  plain.  Begin 
at  A*  and  run  to  the  pine  station,  found  at  B.  which  will  be 
either  the  first  or  second  called  for  in  the  plat.  I  presume, 
judging  from  the  distance,  that  it  is  the  second.  The  dis- 
tance measured  from  it  will  give  the  termintis  of  that  line; 
for  the  swamp  of  Cane  Swamp,  represented,  on  the  original, 
as  being  around-  the  comer  at  the  end  of  the  line,  is  two  un- 
satisfactorily laid  down  to  be  regarded  as  a  boundary.  The 
run  of  the  swamp  is  not  at  all  laid  down.  There  is  nothing, 
which  tells  us  whether  the  corner  was  on  the  margin  of  the 
swamp,  or  whether  it  was  deeply  embosomed  in  it  The 
copy  nom  the  Surveyor  Creneral's  office  has  no  such  repre- 
16 
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^^^11^  sentation,  nor  is  there  any  mention  made  of  it  as  a  boundary 

^ ^  ^^  in  the  grant.    Under  such  circumstances,  it  cannot  be  re- 

^  XT  garded  as  a  fixed  natural  boundary,  to  which  we  can  go  in 
^^  running  a  line.  It  may  be,  and  I  presume  it  is,  so  from  the 
HoUnan.  manner  in  which  the  swamp  is  laid  down  along  the  line,  that 
stop  at  2,  or  at  C,  and  still  Cane  Savannah  Swamp  would 
be  contiguous  to  it,  and  might  well  be  represented  by  dashes 
as  close  to,  and  possibly  touching,  the  corner  with  its  margin. 
But  there  is  still  another  means  of  trying  the  location.  Begin 
at  E.  the  station  found  North  of  Nasty  Branch,  and  give  the 
plat  distance  across  and  beyond  the  branch,  and  that  will 
give  the  corner  D,  1.  There  is  not  a  marked  tree  on  that 
line ;  it  was  an  open  line,  in  the  original  survey.  It  must  of 
necessity  be  closed  by  course  and  distance ;  so  closing  it,  it 
will  come  to  3  B,  3.  The  line  thence  is  also  an  open  line ; 
close  it  by  course  and  distance,  and  it  will  terminate  at  2,  on 
the  line  A.  B.  2  G.  D.,  and  if  that  terminus  should  corres- 
pond with  the  plat  distance  from  the  station  B.,  then  that 
would  be  the  true  corner,  and  fix  the  location.  But  if  the 
distance  should  carry  that  comer  to  C,  or  even  to  D..  the 
terminus  of  that  line  being  thus  extended  and  fixed,  and  the 
corner  3  B.  3,  being  fixed  on  the  line  D.  1,  the  result  would 
be  the  plat  would  have  to  be  closed  from  corner  to  comer, 
disregarding  the  course  and  shape'  of  the  plat.  Either  loca- 
tion which  I  have  suggested  differs  so  widely  from  that  found 
by  the  Jury,  that  a  new  trial  must  be  granted,  which  is  ac- 
cordingly oraered. 

Richardson,  J.  and  Evans,  J.  concurred. 

Frost,  J.  concurred  in  the  result. 
Motion  granted. 


David  Amick  v.  Mary  Holman  and  W.  W.  Holman. 

Where  the  jury  have  discarded  fixed  and  settled  land  maiks,  for  a  purely  con- 
jectural location,  a  new  trial  will  be  granted. 

CUiantity,  generally,  cannot  control  a  location.  It  may  be  more  or  lesSi  still  it 
cannot  tell  you  where  the  smreyor  went,  or  where  the  parties  intended  to  di- 
rect him  to  go. 

A  possession  for  twenty  years  of  a  part  of  the  land  in  dispute,  in  reference  to  a 
line,  conflicting  with  another  tract  of  which  another  party  may  be  also  in  ac- 
tual possession,  but  outside  of  the  disputed  territory,  may  be  enough  to  pre- 
sume the  execution  of  a  deed,  conveying  the  land  in  dispute,  to  the  party  in 
possession.    SUce  v.  Derrick,  2  Rick,  G29. 

Before  O'Neall,  J.  at  Lexington,  Spring  Term,  1848. 

This  was  an  action  of  trespass  to  try  titles.    Both  parties 
claimed  and  derived  titles  from  Saul  Simons.    Two  tracts  of 
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land  of  150  acres  each,  were  granted  in  W  and  '68,  to  Archi-  Columbia, 
bald  Dunbar.  They  lie  north  of  Saluda,  and  resting  on  it,  ^^^^^  ^^• 
and  running  out  adjoining  each  other  from  it.    The  defen-      T^  * 

dant's  deed  clearly  covered  the  whole  of  the  Rrant  of  '68.  ^^^ 
The  plaintiff's  deed  from  Simons  was  the  oldest,  and  the  Holman. 
question  was  on  its  location.  It  was  executed  to  James  Calk, 
6th  February,  1806.  There  was  no  dispute  until  the  line 
reached  the  stone  corner;  thence,  the  deed  said,  it  was  to  run 
partly  north  east  to  a  pine  corner  on  the  back  line.  Running 
the  line,  and  pursuing  nearly  the  dividing  line  between  the 
two  grants,  the  course  would  be  north  east,  and  a  pine  cornet 
on  the  back  line  of  the  older  grant  would  be  attamed.  So 
turning  to  the  right  from  the  stone  corner,  and  running  north 
east  to  the  north  east  corner  of  the  junior  grant,  a  pine  cor-  . 
ner  will  also  be  attained.  The  deed  describes  the  land  as 
fifty  acres,  part  of. a  trtxct  of  land  granted  to  Archibald  Dun- 
bar. The  location  contended  for  by  the  plaintiff,  would  make 
the  deed  cover  more  than  100  acres :  that  contended  for  by 
the  defendants,  would  reduce  it  to  about  70  acres. 

The  parol  proof  shewed,  that  in  May,  '23,  James  Calk 
cleared  the  settlement  where  the  plaintiff's  house  and  field 
now  are :  that  he  and  those  claiming  under  him,  have  been 
in  possession  of  the  same  ever  since.  This  house  and  field 
is  in  the  angle  at  the  stone  corner.  The  fence  was  built  on 
or  near  a  part  of  the  line,  from  the  stone  corner  to  the  pine, 
the  north  east  comer  of  the  second  Dunbar  grant.  So  too, 
there  was  no  doubt  that  there  was  a  line  from  the  stone  to 
that  comer,  which  had  been  in  existence  26  or  30  years^ 
William  Amick  and  Jacob  Amick  both  proved  the  pine  cor- 
ner just  spoken  of,  to  have  been  shewn  by  Calk  as  his  comer, 
25  or  30  years  ago.  On  the  other  hand,  Mr.  Hezekiah  Drehr 
said,  although  he  knew  of  the  line  and  comer  spoken  of  by 
the  Amicks,  yet  he  always  understood  the  true  line  to  be  from 
the  stone  to  the  small  pine  on  the  back  line  of  the  first  grant, 
and  that  pine  to  be  the  corner.  If  the  plaintiff's  deed  were  con- 
fined to  the  first  grant,  there  was  no  ooubt  the  location  spoken 
of  by  Drehr,  was  the  true  location. 

The  defendants  and  those  under  whom  they  claim,  and 
particularly  the  husband  and  father,  William  Holman,  deceas- 
ed, were  in  possession  under  the  second  deed  from  Saul  Si- 
mons. It  seemed  that  there  was  always  some  dispute  about 
the  land  now  in  dispute.  Still  Holman's  clearing  and  fences, 
as  laid  down  in  the  re-survey  plats  of  the  surveyors,  Garvin 
and  Fort,  reached  to,  and  not  bsyond,  the  line  claimed  by  the 
plaintiff:  recently  the  defendants,  at  the  north  east  angle, 
have  trespassed,  by  making  a  small  clearing  over  the  line.  T. 

The  case  was  submitted  to  the  jury,  with  very  proper  and 
careful  instractions  on  the  question  of  the  location.  No  ex- 
ception is  taken  to  the  charge  in  that  respect,  and  it  need  not 
therefore  be  further  stated. 
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_goLui«i^       The  jury  were  told  by  the  Circuit  Judge,  that  ioasmuch  as 
^     ^*        \  both  Calk  and  those  claiming  under  him,  had  been  in  posses- 
'^    T^'^IZ    ^sion  under  the  first  deed  from  Simons,  claiming  to  the  line 
^.         for  which  the  plaintiff  now  contends :  and  Holman  had  alao 
Holman.     been  in  actuel  possession  under  the  second  deed,  clearly  co- 
Tering  the  land  in  dispute,  although  his  possessson  wss  out- 
side of  the  disputed  territory,  still,  as  the  constructive  posses* 
sions  were  equal,  the  plaintiff  could  only  hold  by  his  statuto- 
ry title  the  actual  pedis  passessio  of  Calk  for  ten  years. 

The  jury  found  for  the  defendants,  except  the  house  and 
field  designated  in  the  plats,  and  now  in  the  plaintiff's  pos- 
session. 

The  plaintifT  appealed  and  moved  the  Court  of  Appeals  for 
a  new  trial,  on  the  following  grounds,  viz : 

1.  Because  the  finding  of  the  jury  is  wholly  uncorroborated 
by  the  evidence,  the  plaintiff  having  established  a  complete 
title  to  the  land  in  dispute,  by  deed  from  Saul  Simons  (from 
whom  the  defendants  also  claim)  with  twenty-five  years  pos- 
session. 

&  Because  the  verdict  is  contrary  to  the  uncontradicted 
testim<Miy  of  all  the  witnesses  on  both  sides,  as  to  the  line 
from  the  stone  to  the  pine  corner,  on  (he  old  line,  which  had 
been  recognized  by  the  owners  of  the  two  adjoining  tracts, 
and  by  their  mutual  possessions,  for  more  than  twenty  years. 

3.  Because  his  Honorerred  in  charging  the  jury  that  the  pos- 
session of  those  under  whom  the  plaintiff  claims  on  the  land 
in  dispute,  would  not  entitle  the  plaintiff  to  claim  beyond  the 
field  which  had  been  in  actual  possession  for  ten  years ;  al- 
though the  defendants,  and  those  under  whom  they  claim, 
had  never  had  any  possession  on  the  disputed  land. 

4.  Because  the  verdict  of  the  jury  in  other  particulars  is 
contrary  to  law  and  evidence. 

Fair  J  for  the  motion. 
Boozer  J  contra. 

O'Neall,  y  delivered  the  opinion  of  the  Court. 

2  McMuIl.  47.     ^^  ^^^  Gs^sQj  as  in  Felder  v.  Bonnetty  it  may  be  said  that 

*  <'  questions  of  location  approximate  so  nearly  to  purely  legal 

questions,  that  a  new  trial  is  more  readily  granted  for  error 

in  them,  than  in  any  other  class  of  cases  depending  upon 

facts." 

In  this  case,  we  think  we  are  bound,  as  we  were  in  Felder  v. 
Bonnett,  to  grant  a  new  trial.  The  jury  have  discarded  fixed 
and  settled  land  marks,  for  a  purely  conjectural  location.  In 
the  location  of  Saul  Simons'  deed  to  Calk,  there  was  no  dis- 
pute till  it  reached  the  stone  corner,  formerly  a  post-oak. 
About  that,  too,  there  was  no  dispute.  From  it  to  the  stake 
by  a  stump  (formerly  a  pine  corner)  was  a  plain  well  marked 
line,  corresponding  with  the  course  laid  down  in  the  deed, — 
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certainly  claimed  by  the  plaintiff,  and  those  under  whom  he   ^^''*'>>^ 
claims^  for  mare  than  26  years.    The  defendants  and  their ^^^^'  ^^^^ 
husband  and  father  lived  in  sight  of  that  line,  suffered  the  ^        ^ 
settlement  and  clearing  in  the  angle  A.  to  be  made,  and  oc-     ^'^ 
cupied  from  '23,  up  to  that  very  line.    They  on  their  part     Hobnaii. 
clearing,  cultivating,  and  holding,  until  very  recently,  in  re- 
ference to  the  same  line.    Under  such  circumstances,  the  line 
may  be  considered  as  almost  conclusively  established.    As 
is  said  in  Slice  v.  Derrick^  a  possession  for  20  years  of  part  of  ^  j^^  ^g^ 
the  land  in  dispute,  in  reference  to  a  line  conflicting  with 
another  tract  oi  which  another  party  may  be  also  in  actual 
possession,  but  outside  of  the  disputed  territory,  may  be  enough 
to  presume  the  execution  of  a  deed  conveying  the  land  in  dis- 
pute to  the  party  in  possession. 

It  is  true,  in  this  case,  that  the  description  in  the  deed, 
"  part  of  a  tract  qf  land  granted  to  Archibald  Dunter,"  would, 
were  it  not  for  the  actual  lines  found,  and  marked,  perhaps 
confine  the  plaintiff's  claim  to  the  first  grant.  But  nm  the 
line,  as  the  defendants  contend,  and  still,  it  will,  between  the 
water-oak  and  stone,  cut  off  part  of  the  second  grant. 

There  is  nothing  in  the  call  for  a  pine  corner,  on  the  "bac.k 
original  line."  The  corner  to  which  the  line  from  the  stone 
to  the  stake  near  a  stump  runs  was  originally  a  pine;  it  stood 
on  the  back  original  line  of  the  2d  grant.  So  too,  on  any  cor- 
rect principles  of  location,  must  be  regarded  the  little  pine 
comer.  For  locate  the  first  grant,  as  the  surveyors  have,  1, 
2,  3,  4 — and  then  the  second  grant  upon  it,  as  a  boundary, 
and  the  result  is,  the  little  pine  is  on  its  (the  2d  grant's)  back 
line. 

Quantity  generally  cannot  control  a  location.  It  may  be 
more  or  less,  still  it  cannot  tell  you  where  the  surveyor  went, 
or  where  the  parties  intended  to  direct  him  to  go. 

In  this  case,  it  is  the  safest  to  be  guided  by  the  unequivo- 
cal evidence,  which  we  have  in  a  line  25  years  old  from  the 
stone  to  the  stake,  near  a  stump  (originally  the  pine  corner,) 
and  possession  on  both  sides  conforming  to  it.  It  is  true, 
there  is  a  line  from  the  stone  to  the  little  pine,  and  that  Hez- 
ekiah  Drehr  said  that  he  always  regarded  th(xt  as  the  true 
comer,  but  there  was  no  evidence  that  Calk,  or  any  one  claim- 
ing under  him,  ever  so  regarded  it.  Indeed  if  the  line  were 
run  from  the  stone  to  the  little  pine,  there  was  very  little  necesh 
sity  for  a  comer  at  the  stone ;  the  line  is  almost  straight :  indeed 
there  is  as  little  variation  as  there  is  between  the  pine  sta- 
tion and  the  post-oak  or  stone  corner,  on  the  line  leading 
from  the  water-oak  on  the  river  by  the  red-oak,  on  the  big 
branch,  to  the  stone  corner,  and  thence  to  the  little  pine. 

As  to  the  3d  ground,  it  is  only  necessary  to  say,  that  the 
law,  as  it  was  mled  by  the  presiding  Judge,  is  as  well  settled  i  fj^  ^35  ^ 
as  any  can  be.    The  case  of  Huger  v.  Cox  need  only  be  re-       1*37. 
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CoLinfBiA,  ferred  to,  to  shew  that,  at  least  since  1833,  there  could  he  no 
May,  1848.^  room  to  dispute  about  it. 

rr    '     The  verdict  of  the  jury,  however,  is  wrong,  in  finding  for 

^^^      the  defendants.  The  plaintiff  is  plainly  entitled  to  recover  the 
HolnM^nr     land. 

The  motion  for  a  new  trial  is  granted. 
Richardson,  J.  Evans,  J.  and  Frost,  J.  concurred. 
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/  S.  Brattcn  v.  W.  J,  Clawson. 

LMud  of  the  defendant  in  ezecutioo,  apparently  a  part  of  the  tract  levied  on  by 
the  sheriff,  which  did  not  increase  it  beyond  the  number  of  acres  specified,  and 
of  which  no  exception  was  made  at  the  sale— was  kdd  to  haTc  been  properly 
conveyed  by  the  sheriff's  deed  which  incladed  it  within  the  tract  described  by 
specific  boundaries. 

The  description  of  land  which  seems  certain,  and  without  ambiguity,  for  any 
thing  appearing  on  the  face  of  the  deed,  is  not  rendered  uncertain  by  extrinsic 
facts. 

Where  land  is  designated  with  certainty,  by  definite  boundaries,  the  further  des- 
cription of  it  as  "  the  land  on  which  defendant  resided,''  is  merely  incidental 
and  may  be  rejected. 

Parol  evidence  is  not  admissible  to  contradict  descriptions  in  a  deed,  which  are 
certain. 

When  a  person  purchases  land  by  metes  and  bounds,  said  to  contain  a  certain 
number  of  acres,  more  or  less,  he  is  entitled  to  all  the  land  within  the  limits, 
whatever  the  number  of  acres  may  be.     Vide  Peay's  es^trs,  v.  Briggs,  3  MiUs 

Before  Withers,  J.  at  York,  Fall  Terrn^  1847. 

The  question  in  the  case  was  whether  the  defendant  had 
committed  a  trespass  in  causing  the  sheriff  to  sell  a  gin,  a 
thrasher  and  a  Dutch  fan  found  in  a  gin  house. 

The  plaintiff  had  bought  from  the  sheriff  of  York  district, 
certain  real  estate  levied  upon  under  a^./a.  of  Wm.  Poag,  jr. 
adm'r.  vs.  Richard  Strait,  sold  by  the  sheriff,  on  Monday  1st 
March,  1847. 

The  first  question  in  the  cause  was,  whether  the  plaintiff 
had  purchased  the  land  on  which  the  gin-house  of  Strait  was 
situated.  If  he  had,  the  second  question  arose,  whether  the 
articles  above  mentioned,  passed  with  the  realty  as  fixtures. 

The  levy  was  on  the  10th  February,  1847,  and  was  as  fol- 
lows :  "  I  have  this  day  levied  on  the  defendant's  land,  where- 
on he  resides"  &c.  The  deed  executed  by  the  sheriff  to  the 
plaintiff,  specified  the  conveyance  of  100  acres,  more  or  less, 
and  specified  boundaries  that  included  the  gin-house,  Mcll- 
hany  acted  as  auctioneer  at  the  sale.  He  said  that  on  the 
occasion  of  the  sale,  he  announced  that  the  property  offered 
was  the  land  '<on  which  Strait  resided,  said  to  contain  98 
acres. 


COLTTMBIA, 

Deer.  1847. 


n 


Strait  was  examined  and  said  the  gin-house  was  situated 
from  60  to  100  yards  from  his  dwelling  house,  and  was  used 
for  the  purposes  of  his  planting  operations  on  the  place  of  his 
residence.  The  place  on  which  he  actually  resided  had  con- 
tained 100  acres,  but,  having  given  about  2  acres  to  a  church, 
it  contained,  if  regarded  as  a  separate  tract,  about  98  acres. 
Six  or  seven  years  ago,  he  dnd  one  Morse  purchased  from 


Bratton 

V. 

Clawson. 


Bratton 

V. 
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^obUMBiA,  Swan  the  lot  (a  small  piece  of  land  of  70  rods  dimension)  in 
Deer,  lo*'-^  conjunction,  for  the  purpose  of  erecting  a  gin-house,  and  a 
very  good  one  was  erected — the  gin-house  and  lot  being,  in 
his  opinion,  worth  3  or  400  dollars — ^Morse's  interest  ceased  in 
Clawsoa.  about  a  year,  and  he  became  sole  owner.  That  Swan  went 
around  the  limits  of  the  lot  which  adjoined  his  other  lands, 
and  marked  the  outside  comers  of  it,  but  marked  no  line  di- 
viding the  lot  from  his  98  acre  tract,  and  no  such  dividing 
line  was  ever  marked.  No  proclamation  was  made  at  the 
sale  that  .the  gin-house  lot  was  excluded — nothing  was  said 
about  it  Brian,  the  sheriffl  said  that  he  proclaimed  at  the 
^  sale,  he  was  selling  the  ]ana  "  whereon  Richard  Strait  resid- 
ed"— ^nothing  was  said  about  the  gin-house  lot,  though  he 
knew  at  the  time  there  was  such  a  lot 

As  to  whether  the  articles  were  fixtures,  the  evidence  was, 
that  the  gin  was  in  position,  with  the  band  around  the  cylin- 
ders, and  around  the  shaft  of  the  band  wheel  below,  but  not 
around  the  wheel  itself.  The  thrasher  was  on  some  boards 
or  rails  in  the  second  story  of  the  gin-house ; — ^not  in  the  po- 
sition which  it  occupied  when  connected  with  tlie  runnmg 
works  of  the  gin  for  use — ^the  fan  was  in  a  room  below,  though 
connected  with  the  gin-house,  where  it  always  remained,  be- 
ing worked  by  hand. 

Sundry  opinions  were  expressed  as  to  the  value  of  those 
articles,  which  seem  immaterial  on  the  present  occasion. 

The  Circuit  Judge  charged  the  jury,  that  the  1st  question 
was  whether  the  plaintiff  had  bought  the  gin-house  at  all.  If 
the  premises  on  which  it  stood  were  part  of  the  land  on  which 
Strait  resided,  then  he  bought  the  gin-house.  In  deciding 
whether  they  were,  they  might  properly  look  to  the  fact  that 
the  whole  possession  of  Strait  was  used  for  a  common  agri- 
cultural purpose — that  the  evidence  would  have  been  more 
cogent  to  show  they  were  seperate,  if  a  tenant  had  occupied 
them  for  a  different  business,  or  Strait  himself  had  so  used 
them — that  if  Strait  had  been  occupying  the  land  where  he  in 
fact  lived  adversely  as  a  trespasser,  and  had  extended  his 
claim  to  the  limits  of  the  gin-house  lot,  by  marking  (as  had 
been  done)  the  two  outside  cprners,  and  had  so  held  for  10 
consecutive  years,  he  would  have  established  his  right  to  the 
whole  premises  as  one ;  and  that  to  explain  the  levy,  the 
terms  of  the  sheriff's  deed  mieht  be  resorted  to  as  throwing 
some  light  on  the  subject,  ana  if  regarded  as  substantially 
Strait's  deed,  ambiguities  might  be  resolved  in  favor  of  the 
purchaser. 

They  were  further  advised,  that  if  Bratton  bought  the  gin- 
house,  then,  he  thought,  the  gin  passed  as  a  part  of  the  fix- 
tures— that  the  fan  did  not  (which  indeed  was  conceded  by 
the  plaintiff 's  counsel) — and  as  to  the  thrasher,  he  saw  no  evi- 
dence that  it  was  fixed  in  any  manner  to  the  freehold ;  the 
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role  being  that  things  of  this  kind  must  not  only  partake  of  Columbia, 
the  charaeter  of  neeessaiy  $ippendages  to  a  freehold  bought  J^^^'  ^^ '- 
for  planting  purposes,  but  must  also  be  in  some  manner  affixed  ^^ 
to  the  freehold.    He  did  not  go  farther  in  the  position  he  took 
in  regard  to  the  thrasher. 

The  jury  came  in,  after  their  retirement,  to  enquire  whether 
the  anctioneer  said  he  stated  he  was  selling  the  tract  of  land 
on  which  Strait  resided,  containing  98  acres,  mare  or  less^  or 
whether  the  latter  words  were  omitted.  Upon  being  told  the 
words  were  ^  the  land  on  which  Strait  resided,  said  to  con- 
tain 98  acres,"  they  again  retired,  and  finally  rendered  a  ver- 
dict for  the  defendant. 

The  plaintiff  appealed,  1st.  Because  the  ''gin-house'^  was 
situated  on  the  tract  of  land  whereon  R.  Strait  resided  at  the 
time  said  tract  of  land  was  levied  on  by  the  sheriff  of  York 
distril^t,  and  was  conveyed  to  the  plaintiff  by  the  deed  made 
by  the  sheriff. 

2nd.  Because  the  cotton  gin  and  thrasher,  in  said  gin- 
house  aud  attached  thereto,  were  fixtures,  and  passed  under 
the  deed  conveying  the  land  to  the  plaintiff. 

3d.  Because  the  defendant  was  a  trespasser  in  taking  and 
carrying  away  from  the  said  house,  the  cotton  gin  and  thrash- 
er, and  the  finding  of  the  jury  for  him  was  without  evidence 
and  against  law. 

WiUiamSy  for  the  motion^ 
WUherspomif  contra. 

Fkost,  J.  delivered  the  opinion  of  the  Court. 

The  plaintiff  was  so  clearly  entitled  to  recover  the  value  of 
the  gin,  that  the  verdict  for  the  defendant  could  have  been 
rendered  only  on  the  assumption  that  the  gin-house  had  not 
been  conveyed  to  the  plaintiff.  The  return  of  the  jury,  after 
they  had  retired  for  consultation,  to  be  informed,  precisely, 
what  the  auctioneer  said  when  he  offered  the  lana  for  sale, 
confirms  this  conclusion. 

The  deed  to  the  plaintiff  describes  the  land  conveyed  by  spe- 
cific boundaries,  and  as  containing  one  hundred  acres,  more 
or  less.  The  piece  of  land,  on  which  the  gin-house  is  situ- 
ated, measuring  less  than  an  acre,  is  contained  within  the 
boundaries,  mentioned  in  the  deed^  Exclusive  of  this  piece, 
the  tmct  contained  98  acres.  The  levy  was  of  "  the  defend- 
ant's land,  whereon  he  resided."  The  gin-house  had  been 
purchased  and  added  to  his  tract  by  the  defendants  Parol 
evidence  was  admitted  to  shew  that  it  was  not  sold  to  the 
plaintiff.  The  sheriff  said  he  announced  for  sale,  "the 
tract  of  land  on  which  the  defendant  resided."  The  auction- 
eer said  he  declared  the  sale  to  be  of  "  the  land  on  Which 
Strait  resided  ,'  said  to  contain  ninety-eight  acres."  No  ex- 
ception was  made  of  the  gin-house  by  either  of  these  witnes- 
nes,  nor  by  Strait,  who  was  present  at  the  sale.  The  evi- 
17 
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CoLUMBu,   dence  is  insufficient  to  support  the  verdict.    The  gin-house, 

^Decr.  1847.  ^  ^^  y^^  important  part  of  the  settlement,  was  included  in 

T^        '  the  offer  for  sale,  both  by  the  sheriff  and  auctioneer,  when  it 

Bi^ton     ^^  ^^  ^  j^^  ^^^  j^^  j  ^^  which  the  defendant  resided. 

Clawion.  Even  if  the  verdict  was  rendered  exclusively  on  the  evidence 
of  the  auctioneer,  his  statement  that  the  tract  contained  98 
acres  should  not  be  enforced  with  such  exactness  as  to  pre- 
vent the  plaintiff  from  claiming  98J^  acres,  under  the  general 
description  of  the  tract,  as  that  on  which  the  defendant  resi- 
ded ;  more  especially  since  there  is  nothing  to  shew  that,  if 
he  is  limited  to  98  acres,  the  surplus  half  acre  is  the  gin-house 
lot. 

But  the  deed  is  conclusive  evidence  of  the  plaintiff's  right 
to  the  gin-house.  It  does  not  present  a  case  of  latent  ambi- 
guity, which  parol  evidence  may  be  received  to  explain.  The 
description  of  the  land,  which  seems  certain  and  without  am- 
biguity, for  any  thing  appearing  on  the  face  of  the  deed,  is  not 
rendered  uncertain  by  extrinsic  facts.  The  land  is  identified 
by  the  boundaries  mentioned  in  the  deed.  If  the  deed  had  con- 
tained no  other  description  of  the  land,  than  as  that  on  which 
Strait  resided,  parol  evidence  would  have  been  proper  to  lo- 
cate and  shew  its  extent.  But  when  it  is  designated,  with 
certainty,  by  definite  boundaries,  the  further  description  of  it 
as  "  the  land  on  which  Strait  resided,"  is  merely i  ncidental, 
and  may  be  rejected.  On  this  subject  the  rule  laid  down  in 
Shepperd's  Touchstone  is,  "  that  when  there  is  in  the  first 
place  a  sufficient  certainty  and  demonstration,  and  an  addi- 
tional term  of  description,  which  fails  in  point  of  accuracy,  it 
shall  be  rejected  as  surplusage."  Visible  marked  lines  and 
natural  objects  present  the  greatest  certainty.  These  do,  in 
effect,  enter  into  a  description  by  boundaries.  When  a  per- 
son purchases  lands  by  metes  and  bounds,  said  to  contain  a 
certain  number  of  acres,  more  or  less,  he  is  entitled  to  all  the 
land  within  the  limi^,  whatever  the  number  of  acres  may 

S  Mill  C.  R.  ^'  Peay^s  ex'trs.  v.  Briggs.  Where  a  lease  was  made  of 
98.  all  the  farm  of  Brogly,  in  the  tenure  of  R.  W.,  which  was  not 
the  fact,  the  Court  said  the  word  "farm"  had  certainty  in  it^ 
self,  and  when  the  description  went  further  and  said  in  the 
tenure  of  R.  W.,  this  was  of  no  effect ;  for  though  it  was  not 
in  his  occupation,  yet  it  should  pass,  because  there  was  a 
certainty  in  the  thing  demised,  viz.  the  farm  of  Brogly ;  and 
so  another  certainty,  put  to  a  thing  which  was  certain  enough 

A^**^^D^*'  before,  was  of  no  manner  of  effect.  So  in  this  case,  the  cer- 
^•^  "«•  tainty,  which  the  boundaries  express,  is  sufficient  to  pass  all 
the.land  included  in  that  description.  The  addition  of 'more 
or  less'  to  the  number  of  acres,  shews  that  the  land  was  sold 
by  the  metes  and  bounds,  and  not  by  the  acre.  The  further 
description  of  the  land,  after  it  was  already  designated  with 
certainty,  as  that  on  which  Strait  resided,  can  be  of  no  effect. 
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Bat  the  purpose  and  effect  of  the  eyidence  introduoed    Columbu, 
was,  not  to  ascertain  what  land  was  included  within  the des- ,*^*^  ^^^-^ 
crtptioa  of  the  deed,  but  to  prove  that  the  gin-house  was  not^lT     ""        ' 
sold  by  the  sheriff.     The  C9L^e  of  Barkly  v.  Barklif  is  a  di-  ^^"^  *^  **' 
rect  authority  in  this.    The  defendant  iu  execution  was  en-   McElwee. 
titled  to  two  shares  in  ihe  undivided  tract  of  hind,  each  con- 
taining  thirty  acres.    The  levy  was  of  "  one  hundred  acres,        g^^» 
more  or  less,  on  which  the  defendant  lives,  being  part  of  an 
undivided  tract"    The  deed  conveyed  "  one  hundred  acres 
of  land,  more  or  less,  being  the  undivided  part  of  a  tract  of 
land,  belonging  to  the  estate  of  John  Miller,  deceased."    The 
testimony  of  the  auctioneer  and  by-stauders  was  offered  to 
prove  that  only  one  share  was  put  up  for  sale  ;  and  also  proof 
chat  the  sheriff  had  sold  and  conveyed  the  other  share,  under 
a  subsequent  levy.     The  evidence  was  rejected,  because  the 
description  in  the  deed  was  certain  and  included  both  shares ; 
and  because  the  admission  of  the  evidence  would  contradict 
ihe  deed. 

The  motion  is  granted. 

Richardson,  J.  O'Neall,  J.  Wardlaw,  J.  and  With- 
ers, J.  concurred. 

Motion  granted. 


•  Seth  Th&mas  v.  J.  N.  M^Elwee,  executor. 

Same  v.  Same. 

J.  H.  Adams  v.  Same. 

J.  S.  Moore  and  Sotis  v.  Same. 

Where  defendant  dies  after  interlocutory,  and  before  final  ju&gment  against  hinii 
the  interlocotory  judgment,  proceeded  on  by  scLfa.  under  the  statute  of  1746, 
and  carried  into  a  final  judgment,  must,  in  the  course  of  administration,  be 
postponed  to  any  final  judgment  which  had  been  obtained  against  the  deceas- 
ed in  his  lifetime,  or  lo  a  judgment  against  his  executor  or  administrator,  if 
lach  had  been  obtained  as  of  a  term  previous  to  the  judgment  on  the  sd.  fa. 

The  debts  of  a  testator  or  intestate  are  to  be  paid  accojpding  to  the  rank  which 
they  occupied  at  his  death.  An  interlocutory  judgment  not  ranking  as  a  judg- 
ment, but  merely  as  an  authority  to  have  the  plaintiff's  damages  assessed,  it 
follows  that  the  debt  or  demand  covered  by  it,  must  be  treated  in  the  rank 
which  it  occupies,  as  a  cause  of  action,  not  yet  in  judgment. 

Where  either  party  dies  after  interlocutory  judgment,  and  before  execution  of  the 
writ  of  inquiry,  the  sci.fa.  under  the  statute  ought  to  be  for  the  defendant,  his 
executors  or  administrators,  to  show  cause  why  the  damages  should  not  be 
assessed  and  recovered  against  them,  and  to  have  the  judgment  of  the  Court 
thereupon.  And  such  judgment  is  not  entered  for  or  against  the  party  himself, 
bat  for  or  against  his  executors  or  administrators.  Where  the  defendant  dies 
after  interlocutory,  but  before  final  judgment,  two  writs  of  set. /a.  must  be  sued 
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Colombia,  tmt  by  tbe  plaiatiff  before  he  can  here  execntkm ;  one  before  finftl  judgment 

Dee.  1848.  |g  gi^ied,  in  order  to  make  the  executors  or  adminiitraton  parties  to  the  reoord, 

^     '     V'       "^  the  other  after  final  judgment  is  signed,  in  order  to  give  them  an  opportunit/ 

Thomas  et  aL  of  pleading  no  assets,  or  any  other  matter  in  their  defence. — Vide  P.  L,  213> 

Mcm;^  **^- «'  "^  5  Tidii  Prac,  1117. 

Before  Withers,  J.  at  York— Fall  Term^  1847. 

The  testator  of  defendant  had  died  after  interlocutory  judg- 
ment against  him  in  his  lifetime,  and  the  defendant  had  been 
brought  in  by  sd.  fa.  to  shew  cause  why  damages  should 
not  be  assessed.  The  only  cause  shewn  was  that  which  was 
supposed  to  arise  out  of  the  exemption  of  an  executor  from 
any  suit  to  be  commenced  within  9  months — the  objection 
was  overruled. 

The  question  then  arose,  upon  the  proposition  of  the  plain- 
tiffs to  take  verdicts,  whether  the  jury  should  assess  their 
damages  upon  the  declaration  filed  against  the  deceased  in 
his  lifetime,  or  upon  the  sci.fa.  served  on  the  executor. — 
The  Circuit  Judge  held,  and  so  directed,  that  the  verdicts 
should  be  indorsed  on  the  declaration.  He  decided  nothing 
as  to  the  character  of  the  judgments  that  such,  a  verdict  au- 
thorized, or  whether  any  could  be  entered  up,  his  opinion  be- 
ing that  whatever  might  be  the  legal  rights  of  the  plaintiffs, 
in  that  respect,  they  would  be  the  same  if  the  verdicts  were 
taken  on  the  declaration.  It  appeared  to  him  safer  to  avoid 
any  thing  that  might  perchance  place  the  executor  in  a  posi- 
tion of  embarrassment,  as  to  availing  himself  of  a  plea  of 
plene  administravit  in  the  future  progress  of  litigation. 

The  plaintiffs  appealed,  because  his  Honor  erred  in  refusing 
to  permit  them  to  have  their  damages  assessed  against  the 
executor,  J.  N4McElwee,  as  by  law  they  were  entitled^— po 
cause  being  shewn. 

They  also  moved  the  Court  of  Appeals  for  an  brder  to 
have  their  damages  assessed  by  the  Clerk,  and  leave  to  enter 
up  their  judgments  against  the  executor,  J.  N.  McElwee. 

Smithy  for  the  motion. 
Clawson,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court, 

The  practice  under  8  and  9  Wm.  3d,  c.  11,  sec.  6,  fronr 
P.  L.  213,  sec.  which  our  Act  of  1746  seems  to  have  been  literally  copied, 
6, 7.  is  very  clear.  Tidd,  in  his  treatise  on  Practice,  1117,  states. 
«  When  either  party  dies  after  interlocutory  judgment,  and 
before  execution  of  the  writ  of  inquiry,  the  sci.  fa.  upon  this 
statute  ought  to  be  for  the  defendant,  his  executors  or  admin* 
istrators,  to  shew  cause  why  the  damages  should  not  be  as- 
sessed and  recovered  against  them,  and  to  have  the  judgment 
of  the  Court  thereupon."    "  The  judgment  upon  this  statute," 
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he  farther  remarks, ''  is  not  entered  for  or  against  the  party  Colombo, 
himself,  but,  as  upon  17  Oar.  2,  c.  8,  sec.  1,  for  or  against  his  ^^"l!^^ 
executors  or  administrators.    And  where  the  defendant  diesZT     "^       j' 
after  interlocutory, 'but  before  final  judgment,  two  writs  of^****"^*^  •*' 
9eL  fou  must  be  sued  out  by  the  plaintiff,  before  he  can  have   McElwee. 
executi<Mi — one  before  final  judgment  is  signed,  in  order  to 
make  the  executors  or  administrators  parties  to  the  record ; 
the  other  after  final  judgment  is  signed,  in  order  to  give  them 
an  opportunity  of  pleadmg  no  assets,  or  any  other  matter  in 
their  defence." 

This  practice,  thus  clearly  and  explicitly  stated,  meets  our 
approbation,  and  to  it  these  cases  and  all  others  must  conform. 

The  effect  of  a  final  judgment,  thus  recovered,  was  con- 
sidered in  the  Bank  v.  Kennerly,  but  much  more  fully  in  3  Rich.  i96. 
McBitosh  V.  Brooks,  administrator  of  Wright,  to  which  it  re- 
fers, decided  Spring  Term,  1832.*    In  those  cases,  it  was 

*  Elizaheth  Mcintosh^  executor  of  P.  J,  Mcintosh^  v.  Wm,  M. 
Brooks,  administrator  of  P.  J,  Wright,  deceased, 

Btfofrt  DeSausbukb,  Ch.  at  Sumtervilk,  Fdruary  Sittings,  1832. 

Gomplainants's  testator  was  the  surety  of  defendant's  intestate 
to  Cox,  who  sued  them  both  in  the  Common  Pleas  for  Sumter,  by 
writ^  returnable  to  March  Term,  1824.  Order  for  judgment  was 
given  on  the  declaration  in  the  case,  on  the  10th  August,  1824.  No 
order  was  ever  made  setting  aside  the  order  for  interlocutory  judg- 
ment at  October  Term,  1824,  and  Wright  died  on  the  24th  Novem- 
ber, 1 824.  At  March  Term,  1 825,  the  Judge  marked  on  the  inquiry 
docket,  ^  abated  as  to  P.  J.  Wright/'  ^  transferred  as  to  Mcintosh." 
Afterwards  the  case  was  on  the  issue  docket,  against  Mcintosh  alone, 
for  two  terms.  In  March  Term,  1826,  the  record  was  marked  '^  plea 
withdrawn,"  and  damages  are  assessed  by  the  Clerk.  The  judg- 
ment was  entered  tip  against  both  defendants^  on  10th  Mav,  1826. 

The  only  question  was,  whether  the  surety,  Mcintosh,  had  a  right 
to  be  subrogated  to  Cox's  rights ;  and  if  he  had,  then  whether  he 
would  rank  as  a  judgment  or  simple  contract  creditor.  Both  pro- 
positions were  decided  affirmatively  by  the  Chancellor,  and  the  de- 
fendant appealed. 

Harfbk,  J.  delivered  the  opinion  of  the  Court  of  Appeals. 

The  only  question  made,  and  which  it  is  necessary  to  consider,  in 
this  ease,  is  whether  an  interlocutory  judgment,  irrevocable,  is  a 
judgment  within  the  meaning  of  the  A.  A.  1789,  prescribing  the 
order  in  which  executors  shall  pay  debts.  We  concur  in  the  view  of 
tilie  law  taken  by  the  Chancellor,  as  to  the  right  of  a  surety  who 
has  paid  off  a  debt,  to  have  the  benefit  of  any  security  which  the 
creditor  had  against  his  principal  But  there  was  no  final  judgment 
of  Cox,  against  the  defendant's  intestate,  at  the  time  of  the  death  of 
the  latter.  By  the  executor's  Act,  the  debts  are  to  be  paid  in  order 
of  priority,  as  they  existed  at  the  time  of  the  testator's  or  intestate's 
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CoLUBiBiA,  held  that  the  interlocutory  judgment,  thus  carried  into  a  final 

^^^^  ^8^-  judgment,  could  not  have  the  priority  of  a  judgment,  in  the 

)jr     ^        '  payment  of  the  debts  of  the  deceased.    In  the  case  of  Mo- 

Thoma.  et  al.  j^i^g/^  y,  Brooks,  administrator  of  Wright,  Judge  Harper, 

McElwee.    speaking  of  an  interlocutory  judgment,  proceeded  on  by  sd. 

fa,  under  the  statute,  says :  "  It  must  have  been  postponed 

to  any  final  judgment,  which  had  been  obtained  against  the 

testator  or  intestate  himself,  or,  I  suppose,  to  a  judgment* 

against  the  executor  himself,  if  such  had  been  obtained,  as 

of  a  term  previous  to  the  judgment  on  the  sci,faP 

The  debts  of  the  testator  or  intestate  are  to  be  paid  accord- 

deatL  Unless  the  interlocutory  judgment,  therefore,  is  to  rank  as 
a  judgment  within  the  meaning  of  the  Act,  Cox  had  not  the  securi- 
ty of  a  judgment  against  Wright's  estate,  and  complainant  cannot 
be  subrogated  to  that  security.  . 

In  giving  construction  to  the  Act,  we  must  have  reference  to  the 
law  as  it  stood  befbre.  Before  the  Act,  executors  and  administra- 
tors were  bound  to  pay  off  judgments,  the  oldest  first,  in  preference 
to  bonds  or  simple  contract  debts.  A  judgment  obtained  against 
the  executor  himself,  gained  a  preference  over  specialty  and  simple 
contract  debtB,  and  was  ranked  as  a  judgment  In  this  respect  the 
statute  has  made  an  alteration ;  in  other  respects  it  seems  to  have 
enacted  the  common  law. 

Before  the  stat.  29  C.  2,  it  is  commonly  said  that,  by  a  fiction  of 
law,  all  judgments  were  supposed  to  be  judgments  of  the  first  day 
S^d.  Vend,  of  the  term  at  which  they  were  obtained.     This  appears  from  the 
488,  Ch.  16,  recital  of  the  statute  itself:  "  Whereas  it  hath  been  found  mischie- 
"^^  '       vous,  that  judgments  in  tne  King's  Courts,  at  Westminster,  do, 
many  times,  relate  to  the  first  day  of  the  term,  whereof  they  are 
entered,  or  to  the  day  of  the  return  of  the  original,  or  filing  bail ; 
and  bind  the  defendant's  lands,  from  that  time,  although,  in  truth, 
they  were  acknowledged,  or  suffered,  or  signed  in  the  vacation  time 
after  the  said  term,"  &c.     In  saying  that  judgments  have  relation 
to  the  first  day  of  the  term  of  which  they  are  entered,  final  judg- 
ments must  of  course  be  intended.     This  cannot  relate  to  interlocu- 
tory judgments.     It  was  never  supposed,  I  believe,  that  lands  were 
bound  from  the  term,  as  of  which  an  interlocutory  judgment  was 
entered.     The  statute  has  relation  only  to  lands,  and  after  the  pass- 
ing of  it,  I  suppose  executors  and  administators  were  still  bound  to 
regard  judgments  as  of  the  first  day  of  the  term,  whereof  they  were 
entered,  until  the  stat  4  and  5  W.  and  M.  c.  20.     By  that  statute, 
which  has  not  been  adopted  in  this  State,  and  which,  by  the  English 
Courts,  has  been  construed  to  extend  to  executors  and  administra- 
Hickey  v.     tors  as  well  as  to  lands,  judgments  were  reauired  to  be  signed  and 
H^tir,  6  T.  docketted  as  by  the  statute  of  frauds ;  ana  if  this  were  not  done 
R.  384.      they  ranked  only  as  simple  contract  debts.     Before  the  Act  of  1746, 
3  Brer.  Dig.  which  we  have  taken  from  the  stat  8  and  9  W.  3,  c.  11,  it  is  plain 
^^^*         that  an  executor  could  not  have  regarded  an  interlocutory  judgment 
as  a  judgment  entitled  to  priority  over  specialties  and  simple  con- 
tracts.    jBy  the  death  of  the  testator  or  intestate  after  interlocutory, 
and  before  final  judgment,  the  suit  was  at  an  end,  and  the  creditor 
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ing  to  the  rank  which  they  occupied  at  his  death.    The  in-  Columbia, 
terlocutof  7  judgment  not  ranking  as  a  judgment,  but  merely  ^^^^*  ^^^-^ 
as  an  authority  to  have  the  plaintiffs  damages  assessed,  it         ""       j' 
follows  that  the  debt  or  demand,  covered  by  it,  must  be  treat-  ^<>™^  «**^- 
ed  in  the  rank  which  it  occupies,  as  a  cause  of  action  not  yet   McElwee. 
in  judgment. 

The  plaintiffs  have  leave  to  enter  up  their  judgments,  on  the 
'sct^cHs.  according  to  the  rules  stated  in  this  opinion. 

Whole  Court  concurred. 

Mi>tion  granted. 

had  nothing  but  his  cause  of  action.  That  Act  providing  that 
where  a  defendant  dies  afler  interlocutory,  and  before  final  judg- 
ment, the  plaintiff  may  bring  a  scire  facias  against  his  ezecntor  or 
administrator,  is  silent  as  to  the  rank  which  the  judgment  shall 
have  in  the  course  of  administration.  It  must  have  been  postponed 
to  any  final  judgment  which  had  been  obtained  against  the  testator 
or  intestate  himself,  or,  I  suppose,  to  a  judgment  against  the  execu- 
tor himself,  if  such  had  been  obtained  as  of  a  term  previous  to  the 
judgment  on  the  scire  facias.  Then  the  Act  of  1789,  providing 
for  the  payment  of  judgments,  mortgages  and  executions,  the  oldest 
first,  must  relate  only  to  such  as  were  before  regarded  as  judgments 
against  the  testator  or  intestate,  and  makes  no  alteration  as  to  the 
mode  of  determining  the  seniority.  No  such  question  can  have 
arisen  in  England  since  the  stat.  3  and  4  W.  and  M.  requiring 
judgments  to  be  docketted.  Nor  do  I  suppose  that  any  such  could 
have  arisen  before  judgments,  whether  against  the  testator  or  execu- 
tor, had  priority  according  to  date,  and  if  the  views  which  I  have 
taken  be  correct,  according  to  the  date  of  the  final  judgment ;  this 
being  the  first  day  of  the  term  of  which  the  judgment  was  entered. 
If  judgment  were  confessed  by  the  testator,  and  entered  up  after 
his  death,  this,  I  suppose,  would  relate  to  the  previous  term. 

Some  hght  may  be  thrown  on  the  subject  by  Metcalf  s  ease,  1 1 
Co.  38.     The  question  was,  whether  a  writ  of  error  lay  on  the  judg- 
ment quod  computet  in  an  action  of  account.     It  was  determined 
on  the  words  of  the  writ  of  error,  that  the  judgment  spoken  of 
must  mean  the  final  judgment     ^  When  a  thing  (wbereof  there  are 
divers  degrees  and  qualities)  is  indefinitely  mentioned  in  a  writ, 
count  or  record,  the  principal  thing  and  the  most  worthy  shall  be 
intended ,"  and  this  was  the  final  judgment     So,  I  suppose,  when 
a  statute,  which  is  a  record,  speaks  of  a  judgment,  it  is  added 
that  it  must  mean  not  only  the  principal  judgment,  but  the  entire 
judgment,  when  the  whole  matter  is  determined.     That  is  the  judg- 
ment by  which  the  defendant  is  charged  with  the  account,  which  is 
the  effect  of  his  suit,  and  the  other  award  is  but  accessary  to  it. — 
As  in  trespass,  &c.,  a  writ  of  inquiry  of  damages,  &c.,  "  which  are 
but  awards  of  the  Court,  and  are  but  interlocutory  and  not  defini- 
tive."   Such  is  the  rule  with  respect  to  decrees  of.  the  Court  of 
Equity.     Decrees  in  Equity  rank  as  judgments ;  but  a  deoree  quod 
computet^  is  not,  for  this  purpose,  regarded  as  a  decree.     The  deoree 
of  the  Chancellor  must  tnerefore  be  reversed. 

Johnson,  J.  and  O'Nball,  J.  concurred. 
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The  State  v  Nathan  Sims,  Colum»ti, 

NoY..  1848. 

Wheie  two  assaults  arc  alleged  in  an  indictment,  the  practice  is  to  require  the  ^ 

Solicitor,  after  the  evidence  has  been  heard  in  support  of  each,  and  not  before,         State 
to  elect  upon  which  tie  will  rest  the  case  for  the  State.  Sins. 

To  ride  a  horse  so  near  to  one  as  ta  endanger  his  person^  and  create  a  belief  in 
his  mind'ffial  it  waa  the  intention  of  the  rider  to  ride  over  hisa,  would  be  aa 
assault. 

Before  O'Neall,  J.  at  Laurens,  Spring  Term,  184& 

The  defendant  was  indicted  for  an  assault  on  Israel  Holt 
The  Solicitor  at  first  ^ave  evidence  of  an  assault  in  the  morn- 
ing ;  after  the  examination  and  cross  examination  of  the 
prosecutor  as  to  that,  he  recalled  him  to  prove  another  assault 
He  was  allowed  to  go  on  and  prove  an  assault,  in  the  even* 
iDg :  and  then,  on  motion  of  the  defendant's  counsel,  he  was 
compelled  to  elect  on  which  he  would  rest  the  case  for  the 
State.  He  elected  the  assault  in  the  evening.  The  defend- 
ant's counsel  insisted  that  the  State  should  elect  on  which 
18 
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Columbia,   assault  she  would  Stand,  before  the  witness  was  examined, 
^  Noy.  1848.    ^^  ^^  ^^^  assault  in  the  evening.    The  circuit  Judge  thought 
r^'        'it  a  very  immaterial  matter,  and  allowed  the  Solicitor  to  hear 
^^       the  prosecutor's  proof,  before  he  put  him  to  the  election. 
Sims.  Holt  was  a  surveyor,  and  was  about  running  a  line  for 

others,  in  which  the  defendant  was  interested :  he  had  re- 
quired them  to  notify  him  of  it:  passing  his  place,  the  morn- 
ing of  the  survey,  and  fearing,  as  he  said,  that  he  had  not 
had  notice,  and  seeing  him  in  liis  field,  he  called  to  him  and 
asked  him  if  he  had  notice  ?  he  replied,  '^you  infernal  scamp, 
if  you  run  that  line  Til  blow  a  ball  through  you. ' 

A  quarrel  ensued,  and  much  recrimination  and  abuse,  and 
some  show  of  violence  on  the  part  of  the  defendant,  which, 
however,  need  not  be  stated. 

Holt  went  on  and  ran  the  line;  in  the  evening  he  and  Jesse 
W.  Fuller  were  in  the  act  of  starting  from  the  house  of  Silas 
Fuller — when  the  defendant  and  his  wife  were  seen  riding 
along  a  path  near.  Holt  had  spoken  of  his  (defendant's)  con- 
duct in  the  morning,  as  indicating  insanity ;  Silas  Fuller  pro- 
posed to  Jesse  that  they  should  walk  down  to  the  path  and 
see  him.  They  went ;  the  prosecutor  got  over  the  fence,  into 
the  road  or  path  leading  to  his  own  home,  and  was  walking 
on,  and  as  the  defendant  came  alongside  of  him,  he  said  to 
him  in  a  low  tone,  "yo7i  did  not  shoot  mc"  He  said  "no, 
but  I'll  horsewhip  you."  He  turned  his  horse  across  the 
path  before  the  prosecutor,  and  then  shook  his  hickory  over 
^his  head,  in  striking  distance :  he  rode  his  horse  twice  very 
*near  to  the  prosecutor :  the  third  time  he  rode  nearly  upon 
him — the  prosecutor  said,  don't  ride  upon  me,  and  thereupon 
.  struck  the  horse  with  his  jacob-staff  on  the  neck ;  the  horse 
fell  on  his  haunches  :  the  defendant  jumped  down  and  picked 
up  ^  junky  but  dropped  it  without  attempting  to  throw.  In 
the  course  of  the  alrair,  something  was  said  about  fighting, 
defendant  said  "I  can't  fight  you  all."  Jessee  W.  Fuller 
said,  I  will  not  interfere — ^Silas  Fuller  said  *'you  shall  not 
fight." 

Tliere  was  a  great  deal  of  other  testimony,  mostly  as  to 
the  character  of  the  prosecutor,  which  was  however  most 
^mply  sustained. 

The  jury  were  told,  if  the  defendant  rode  his  horse  so  near 
to  the  prosecutor,  as  to  endanger  his  person  and  create  a  be- 
lief in  his  mind  that  it  was  his  intention  to  ride  upon  him,  it 
would  be  an  assault;  so  too,  if  he  shook  his  hickory  over 
his  head,  indicating  an  intention  to  strike,  and  within  strik- 
ing distance,  it  would  also  be  an  assault.  His  Honor  said  to 
the  jury,  that  he  did  not  think  the  defendant  intended  either 
to  ride  upon  the  prosecutor,  or  to  strike  him,  yet  he  thought, 
if  his  action  and  conduct  was  such  as  to  create  the  belief  in 
the  mind  of  the  prosecutor,  that  he  intended  to  ride  upon  or 
strike  him,  he  would  be  guilty  of  an  assault. 
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The  jury  convicted  the   defendant,  who  appealed,  and    Cowtmbu, 
moved  for  a  new  trial  ^^^  ^^®- 

1st.  Because  the  State,  after  going  into  evidence  of  an  as-^     ^^'        ' 
sault,  alleged  to  ha\re  been  commiued  in  the  naorning,  was         ^^ 

Eermitted  to  offer  evidence  of  another  assault,  charged  to       Sims. 
ave  been  committed  in  the  evening,  before  it  was  required 
Co  elect  for  which  assault  it  would  proceed  :  notwithstanding 
the  defendant  insisted  on  the  election  being  made  before 
evidence  was  given  of  tiie  assault,  charged  in  the  evening. 

2d.  Because  the  Court  erred  in  charging  the  jury  that  the 
defendant  might  be  found  guilty  of  an  assault,  if  he  rode  his 
horse  so  near  the  prosecutor  as  to  endanger  his  person,  al- 
though he  intended  to  commit  no  assault. 
3d.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Sullivan^  for  the  motion. 
Whiiner^  Solicitor  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  course  pursued  in  this  case,  of  requiring  the  Solicitor 
to  elect  after  the  evidence  has  been  heard,  is  the  usual  course 
pursued  in  like  cases.  Indeed  I  do  not  well  perceive  how 
an  election  can  be  made,  until  it  is  known  that  two  offences 
have  been  committed. 

As  to  the  second  ground,  there  is  no  room  for  any  differ- 
ence of  opinion.  The  general  rule  is  that  the  intention  must 
unite  with  the  act,  to  make  it  morally  or  legally  criminal. 
But  human  tribunals  have  no  means  by  which  to  determine 
the  intention,  but  the  acts  and  declarations  of  the  party.  Acts 
and  words  are  the  outward  signs  of  intention,  and  we  can- 
not know  the  motive  which  influences  any  act  but  by  these. 
If  one  raise  his  fist,  or  a  stick,  in  an  attitude  to  strike,  or  a 
gun  in  a  posture  to  shoot,  we  may  well  conclude  he  intends 
what  his  acts  seem  to  indicate,  and  the  law  permits  him  who 
is  thus  endangered  to  defend  himself  against  the  threatened 
aggression.  But  if  the  act  be  accompanied  by  declarations 
or  other  unquestionable  evidences  of  an  absence  of  intention 
to  do  any  violence,  there  the  party  thus  apparently  put  in 
jeopardy  is  notified  of  the  absence  of  any  intention  to  commit 
a  battery,  and  need  not  resort  to  violence  in  order  to  prevent 
it.  This  is  the  principle  upon  which  the  cases  referred  to  ia 
the  ai^ument  were  decided.  i  Bao.  Abn 

This  case  does  not  come  within  the  principle,  and  the_     243. 

.•.!••       J  Mr  K     *  State  v.  Edfine. 

motion  is  dismissed.  I  ^^^y  ^1^  * 

The  whole  Court  concurred. 
Motion  refused. 
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Columbia,  ^        WtlUam  S.  Edwards  v.  liobert  Pitts. 

KoT.   1848. 


V. 


— ~"v  The  rale  that  a  wife  is  iDcocnpeteiit  to  lestify  foi  "^r  against  her  husband,  is  not 

Edwards  confined  to  suits  in  whieh  he  is  party  to  the  R4Y>fd. 
"Pkia,  A  vile  cannot,  without  the  consent  of  her  husband,  be  a  witness  in  any  ease  in 
which  he  cannot  be  compelled  to  testify,  and  in  which  bis  rights,  though  not 
a  pany  to  the  record^  would  be  concluded  by  the  verdict. 
Where  the  husband,  if  of  sound  mind,  could  legally  have  objected  to  the  testi- 
mony of  his  wife,  the  Court  protected  his  imbecility  by  sustaining  the  objec- 
tion ot  his  trustee. 

Be/ore  O'Neall,  J.  cU  Laurens,  Spring  Term^  1848. 

This  was  a  sum  pro  in  trover  for  the  recovery  of  some 
hogs.  The  def«'ndant  is  the  trustee  of  Charles  Klhson  Mims, 
and  defended  this  case  in  his  right.  Jemima  Mims,  the  wife 
of  Charles  Ellison  Mims,  was  offered  by  the  plaintiff  as  a  wit- 
ness, and  excluded.  The  circuit  Judge  thought  the  case 
was  to  be  regarded  as  brought  against  the  husband,  and 
hence  the  wife  could  not  be  a  witness. 

The  plaintiff  pretended  to  have  bought  the  hogs  from 
Mims,  with  whom  he  lived  for  a  while  as  overseer. 

It  was  clearly  and  abundantly  proved  that  Mims,  if  not  an 
idiot,  was  so  near  it  as  to  be  incapable  of  contracting,  or 
managing  his  own  business. 

His  Honor  decreed  for  the  defendant 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new  trIaL 

1st.  Because  his  Honor  the  presiding  Judge,  excluded  the 
testimony  of  Mrs.  Jemima  Mims,  a  wiinesss  uninterested 
in  the  event  of  the  suit. 

2d.  Because  the  decree  was  contrary  to  law  and  the  evi- 
dence. 

Irhy  and  Henderson,  for  the  motion. 

FaosT,  J.  delivered  the  opinion  of  the  Court. 

The  rule  that  a  wife  is  incompetent  to  testify  for  or  against 

her  husband,  is  not  confined  to  suits  in  which  he  is  party  to 

the  record.    She  cannot,  without  the  consent  of  her  husband, 

be  a  witness  in  any  case  in  which  he  cannot  be  compelled 

to  testify,  and  in  which  his  rights,  though  not  a  party  to  the 

record,  would  be  concluded  by  the  verdict.    If  the  husband 

be  not  a  party,  he  would  be  competent  to  testify  against  his 

Jackson  ▼.   interest ;  and  if  he  consented,  would  be  received  as  a  witness. 

Heath  1  BaU.His  wife  would  be  equally  competent,  if  he  did  not  object 

^^-        If  the  interest  of  the  husband  would  not  protect  him  from  ex- 

2  Stark.  Et.  amination,  it  seems  his  wife  might  be  required  to  testify, 

70.        though  the  effect  of  her  testimony  would  be  to  charge  him. 

But  one  who  is  substantially  a  party  to  the  record  cannot  be 
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compelled  to  testify,  though  he  be  not  nominally  a  party.   A    Cohjmbu, 
latea  inhabitant  of  a  Parish  is  regarded  as  a  party  to  an  ap-  ^  ^^^'  ^^^'  ^ 
peal  for  an  order  for  the  settlement  of  a  pauper,  though  the        ^ 
nominal  parties  are  the  church  wardens  and  overseers  of  the         ""^^^ 
poor,  and  cannot  be  compelled  to  testify  against  his  interest.       High. 
The  cestui  que  use  of  a  party  cannot  be  compelled  to  testify.  t  i,  u- 

In  an  action  on  a  note,  payable  to  bearer,  brought  for  the  use  ^n"^" ^^Jl 
of  the  holder,  the  latter  refused  to  testify  as  a  witness  for  the  burn,  lOEast, 
deftnJant,  and  the  objection  was  supported.    And  so  the    ^^®*- 
partner  of  the  nominal  plaintiff,  interested  in  the  recovery,  smioT^Cow. 
objectmg  to  be  sworn  against  his  interest,  cannot  be  com-        174. 

pelled.  Appleton  V. 

As  Mims  could  not  be  required  to  testify,  so  his  wife^could  Boy"^.^*«8« 
not  be  a  witness,  if  he  objected.     But  this  he  has  not  capaci« 
ty  to  do.     His  trustee  objects  for  him,  and  the  Court  will  pro* 
tect  this  imbecility  by  sustaming  the  objection. 

The  motion  is  refused. 

The  whole  Court  concurred. 

Motion  re/used. 


H.  A.  Johnson  v.  Swepston  High.   ' 

The  words  of  a  deed,  "  and  I  do  hereby  rent  and  lease  unto  the  said  Harman  A. 
Johnson  one  hundred  acres  where  he  now  lives,  for  the  unexpired  term  of  the 
general  lease  which  I  now  hold,  in  trust  for  the  use  of  my  said  daughter  Nan- 
cy during  her  life,  and  to  the  said  heirs  of  Harman  A.  Johnson  after  her  death,'' 
were  k-Ai  to  vest  such  a  legal  interest  of  the  term  in  Harman  A.  Johnson  as 
to  en\bl3  him  to  m'liniain  an  action  of  trespass  to  try  titles,  although  the  "said 
Nancy"  had  been  dead  for  several  years. 

Before  O'Neall,  J.    ai  Spartanburg^    September^   Extra 

Term,  1848. 

This  was  an  action  of  trespass  to  try  titles  : 
The  plaintiff  was  in  actual  possession  of  the  tract  of  land 
on  which  the  defendant  had  entered,  cleared,  and  cultivated 
the  fields  constituting  the  trespass. 

In  the  adduction  of  his  title,  the  plaintiff  gave  in  evidence 
the  following  deed  from  Jesse  Maberry,  to  him,  dated  22d 
December,  1832,  to  wit :  "  Know  all  men  by  these  presents, 
that  I,  Jesse  Maberry,  for  and  in  consideration  of  the  natural 
love  and  affection  I  have  and  bear  to  my  daughter  Nancy 
Maberry,  have  bai^ained,  sold  and  given,  and  by  these  pre- 
sents,  do  bargain,  sell  and  give  unto  my  said  daughter  Nan- 
cy,  one  negro  woman,  named  Sucky,  and  her  child  William, 
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kp**^'^^^*    and  one  feather  bed  and  furniture,  to  be  held  and  enjoyed  by 
L  ^^'  ^^^  during  her  natural  life,  and  in  case  of  her  decease  with- 

Johnso  ^^*  issue,  with  remainder  to  the  children  and  heirs  of  Har- 
^  y*^**  mon  A.  Johnson,  by  his  wife  Susan,  to  be  held  and  enjoyed 
High.  by  them  in  equal  moieties  forever ;  and  I  do  hereby  consti- 
tute and  appoint  the  said  Harmon  A.  Johnson  a  trustee  for 
the  person  and  property  of  my  said  daughter  Nancy,  with  le- 
gal powers  to  cary  into  effect  the  purposes  of  this  deed ;  and 
Ida  hereby  rent  and  lease  unto  the  said  Harmon  A.  Johnson 
one  hundred  acres  where  he  now  lives,  for  the  unexpired  term 
of  the  general  lease,  which  I  hold,  in  trust  for  the  use,  benefit 
and  behoof  of  my  said  daughter  Nancy  during  her  life  time, 
and  to  the  said  heirs  of  Harmon  A,  Johnson,  ofter  her  death,^^ 
The  land  thus  leased,  was  half  of  a  tract  of  land  leased  by  the 
trustees  of  the  Wadsworthville  Poor  School  for  99  or  999 
years :  the  defendant's  land  was  the  other  half  of  the  same. 

There  was  no  doubt  that  the  land  in  dispute  was  clearly 
within  the  limits  of  the  plaintiff's  deed. 

Nancy  Maberry,  the  cestui  que  trust  for  life,  has  been  dead 
for  several  years. 

Since  this  suit,  the  defendant  bought  from  three  of  the  chil- 
dren of  Harmon  A.  Johnson  their  interests  in  the  land.  How 
many  other  children  the  plaintiff  has,  did  not  appear.  The 
defendant  moved  for  a  non-suit,  on  the  grounds : 

1st.  That  the  deed  recited,  did  not  vest  such  an  estate  in 
the  plaintiff,  as  enabled  him  to  maintain  this  action. 

2d.  That  the  use,  on  the  death  of  Nancjr  Mabeny,  was 
executed  in  the  children  of  the  plaintiff,  and  that  they  alone 
could  maintain  an  action  of  trespass  to  try  titles.  The  mo- 
tion was  overruled.  The  Circuit  Judge  said,  "  the  interest 
conveyed  is  a  chattel  real— to  that  the  statute  of  uses  never 
applied,  and  therefore  the  legal  estate  is  in  the  plaintiff,  as 
trustee,  even  if  the  cestui  que  trusts  in  remainder  were  cer- 
tain or  determinate  persons  ;  but  it  seems  to  me,  until  Mrs. 
Johnson  be  dead,  it  cannot  be  said  who  are  the  heirs  of  Har- 
mon A.  Johnson,  by  her.  This  uncertainty  also  prevents 
the  execution  of  the  trust.  The  deed,  it  seems  to  me,  is  a 
perfectly  good  lease  to  Harmon  A.  Johnson,  and  conveys  to 
hiiu  clearly  the  legal  interest  in  the  premises  for  the  unexpir- 
ed term.  The  possession,  too,  wsls  prima  facie  enough.  Un- 
til defeated  by  a  paramount  title,  it  entitled  him  to  recover." 
The  jury  were  told,  according  to  these  views,  the  plaintiff 
was  entitled  to  recover  the  wholedamages,  and  that  the  deeds 
from  his  children  could  not  prevent  it.  In  Equity  alone  could 
their  rights  be  noticed.  Independent  of  that,  without  a  plea 
'puis  darrein  continuance,  they  could  not  be  noticed.  The 
jury  found  for  the  plaintiff,  the  land  and  #50  damages.  The 
defendant  appealed,  on  the  annexed  grounds. 
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The  defendant  renewed  his  application  for  a  non-suit  be-  5®^^lji» 
fore  the  Court  of  Appeals,  on  the  grounds  taken  below.  \ 


TTiomsan  and  Tucker^  for  the  motion.  Johnson 

Bobo  and  Edwards,  contra.  j- 

High. 

Warulaw,  J.  delivered  the  opinion  of  the  Court. 

In  argument  here,  the  defendant  conceding  very  properly 
that  the  statute  of  uses  does  not  apply  to  a  term  for  years,  has 
contended  that  by  the  deed,  which  is  copied  in  the  report,  the 
legal  interest  of  the  term  was  conveyed  to  H.  A.  Johnson  Cm 
trust  for  Nancy  Maberry,)  only  pur  auter  vie,  and  that  at  the 
death  of  Nancy,  the  cestui  que  vie,  it  passed  to  the  children  of 
H.  A.  Johnson,  (by  his  wife  Susan,)  then  living. 

Can  there  be,  at  law,  by  deed,  any  remainder  limited  of  a 
term  after  the  assignment  of  an  interest  for  life  therein  ? 

If  not,  the  plamtiflF  to  whom  the  interest  for  life  was  assign- 
ed, became  entire  owner  of  the  term. 

If  yea,  however,  and  "  the  said  heirs  of  U.  A.  Johnson"  do 

gs  the  defendant  contends,)  mean  "  the  children  and  heirs  of 
.  A.  Johnson  by  his  wife  Susan"— do  not  these  ^^  children 
and  heirs'^  mean  children  who  shall  be  heirs,  and  so  denote 
uncertain  persons,  who  cannot  be  ascertained  before  the  death 
ofH.  A.  Johnson? 

If  this  be  so,  and  only  an  interest  pur  auter  vie  was  assign- 
ed to  Johnson  (which  shall  be  held  at  law  not  to  exclude  ne- 
cessarily any  subsequent  limitation  of  the  term,)  who  is  owner 
of  the  term  at  this  time,  intermediate  between  tne  death  of  the 
cestui  que  vie  and  Johnson's  death  ?  Has  it  passed  to  Johnson 
the  first  taker,  like  personal  goods  which  have  been  assigned 
only  for  a  short  time  to  the  first  taker,  with  void  hmiiations 
but  without  expectation  of  reverter ;  or  has  it  returned  to  the 
assignor  or  his  executor  ? 

It* "  the  said  heirs  of  H.  A.  Johnson"  can  however  be  made 
to  mean  his  children  merely^  and  the  limitation  of  the  term  to  ' 
them  after  the  life  estate  be  good  at  law, — are  the  childien 
who  were  meant,  the  living  children  at  the  date  of  the  deed, 
or  those  living  at  the  death  of  Nancy,  or  all  born  and  to  be 
born  of  Johnson  and  his  wife  Susan  ? 

These  questions  have  not  been  argued,  and  this  Court  does 
not  find  it  necessary  now  to  decide  them.  The  statement  of 
them,  however,  shews  the  propriety  of  holding,  if  possible,  that 
this  deed  is  what  the  settlement  of  a  term  should  be — that 
is,  the  assignment  of  the  whole  chattel  to  a  trustee,  to  whom 
the  whole  legal  interest  and  ownership  are  transferred,  with 
the  declaration  of  certain  trusts  which  Equity  ^ill  enforce. 

The  words  employed  in  this  deed  shew  that  H.  A.  John- 
son was  appointed  ''  trustee  to  carry  into  effect  the  purposes 
of  the  deea ;"  that  the  ^Hmexpired  term"  was  assigned  to  him ; 
and  that  the  tnists,  as  to  this  term,  were  for  Nancy  during  her 
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CoLiniBu,    life,  and  after  her  death  for  "  the  said  heirs."    If  then  the  per- 
^    ^'  ^     \  sons  be  now  ascertained,  who  were  intended  to  enjoy  after 
^      '  the  death  of  Nancy,  Equity  will  compel  the  trustee  to  admit 
*^/**®    them  to  present  enjoyment.    If  they  be  not  ascertained,  none 
Maberry.     of  the  rules  applicable  at  law  to  contingent  remainders  of  free* 
hold  estates^   will  prevent  Equity  from  dealing  with  thia 
assignment  of  a  chattel  real,  in  such  manner  that  the  trustee 
shall  be  made  to  recognise  the  cestui  que  trusts  whensoever 
they  may  be  ascertained ;  and  that  ii  necessary,  even  the 
shares  ot  those  who  shall  have  been  admitted  to  enjoyment,^ 
shall  be  made  to  open  and  receive  all  who  may  afterwards  be- 
come entitled  under  the  deed  to  shares. 

The  legal  interest  of  the  term  being  then  in  the  plaintiff,  he 
was  properly  permitted  to  maintain  this  acdon. 
The  motion  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


The  State  v.  Dudley  Maherry. 

It  18  not  a  Talid  objection  to  an  indictment  for  an  escape,  that  the  defendant,  who 
although  not  formally  appointed  and  qualified  as  a  constable,  had  assumed  to 
act  as  such,  was  charged  therein  with  negligence  as  a  lawful  constable. 

In  an  indictment  for  an  escape,  it  is  sufficient  to  set  out  that  the  prisoner  did  es- 
cape \  and  this  may  be  expressed  by  other  words  besides  exiviX  ad  largum. 

Before  Frost,  J.  at  Abbeville — Fall  Term,  1848. 

This  was  an  indictment  for  an  escape.  The  indictment 
described  the  defendant  a«  a  lawful  constable.  One  Baylis 
Hester  had  been  arrested,  on  a  charge  of  selling  spirits  to 
slaves  from  a  wagon,  and  brought  before  Sqnire  Anderson. — 
The  defendant  had  been  appointed  a  constable,  and  on  the 
second  of  January,  1843,  had  qualified,  pursuant  to  the  Act 
of  1839.  After  the  expiration  of  his  term  of  office,  he  did  not 
have  a  formal  renewal  of  his  appointment,  nor  did  he  again 
qualify  as  at  first.  He  continued,  however,  to  act  as  a  con- 
stable. When  Hester  was  brought  before  Squire  Anderson, 
he  sent  for  the  defendant  and  committed  the  prisoner  to  the 
defendant,  who  received  him,  and  enquired  if  he  should  tie 
the  prisoner;  required  the  aid  of  two  of  the  persons  present, 
one  of  whom  excused  himself,  and  the  other  consented  to  as- 
sist the  defendant.  After  the  tnittimus  was  made  out  and 
laid  on  the  table,  but  before  the  recognisance  to  prosecute 
was  completed,  the  defendant,  with  the  knowledge,  however, 
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of  the  magistrate,  started  off  with  the  prisoner  to  see  about    Colombia. 
his  wagon.     They  went  off  with  no  person  in  company  with  ^^^^'  ^^^-^ 
them.     At  Hodge's  store,  the  defendant  permitted  the  prisoner      ^       ' 
to  go  off  alone  after  iiis  wagon,  and  he  did  not  return.    The    ^^^^^^^ 
conduct  of  the  defendant,  before  the  magistrate  and  after-     Mabeiry. 
wards,  clearly  proved  a  most  negligent,  if  not  a  voluntary 
escape. 

The  warrant  of  Squire  Anderson  against  Hester,  on  the' 
affidavit  of  McCants  and  others,  for  trading  with  slaves,  was 
produced.  It  was  directed  to  any  lawful  constable.  The 
warrant  was  executed  and  Hester  arrested  by  the  persons 
who  made  the  complaint.  They  had  not  been  appointed 
special  constables,  by  written  delegation  of  authority,  but 
consented  and  assumed  to  act  as  such. 

The  jury  were  instructed  that  the  description  of  the  de- 
fendant, as  a  lawful  constable,  was  proved  by  his  appoint- 
ment and  qualification,  and  his  continuing  to  act  as  a  consta- 
ble, though  his  term  of  office  was  expired,  and  that  the  giving 
of  a  bond,  and  enrolling  his  name  in  the  Clerk's  office,  were 
designed  for  the  public  information  and  security,  the  omission 
to  do  which  might  be  objected  by  another  person  to  the  lawr 
ful  authority  oi  the  defendant,  but  he  could  not  defend  him- 
self by  taking  advantage  of  his  own  wrong.  ^ 

They  were  further  mstructed  that  the  appointment  of  the 
defendant  migM  be  regarded  as  a  special  deputation,  the  ac- 
ceptance of  which  made  the  defendant  liable  as  a  lawful 
constable,  though  he  had  not  a  written  appointment. 

•  • 

Defendant  appealed,  and  moved  in  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds : 

1st.  Because  his  Honor  held  that,  notwithstanding  the  de- 
fendant was  out  of  office,  yet  he  was  subject  to  indictment 
and  conviction  for  negligence  as  a  lawful  constable. 

2d.  Because  the  proof  did  not  correspond  with  the  allega- 
tions— the  defendant  being  charged  with  negligence  as  a 
lawful  constable, — when  the  evidence  shewed  him  to  be  a 
private  individual. 

3d.  Because  his  Honor  held  that  one  assuming  to  be  a 
lawful  officer,  whether  in  fact  so  or  not,  might,  as  such,  be 
indicted  and  convicted. 

4th.  Because  there  was  no  evidence  that  the  defendant,  at 
the  time  of  the  escape,  represented  himself  to  be,  or  assumed 
to  act^  as  a  lawful  constable,  and  as  a  private  person  he  had 
no  authority  to  detain  the  prisoner. 

Also  in  arrest  of  judgment : 

Because  it  was  not  alleged  in  the  indictment,  nor  was 
there  any  i^h)of,  that  Baylis  Hester  was  actually  arrested,  or 
in  custody  by  reason  of  any  criminal  charge ;  nor  did  the 
19 
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• 

CoLnniA,   indictment  allege  that  he  actually  escaped  from  the  custody 
Not-.  iMa     f  defendant 

TheState  WUson^  for  the  motion. 

T.  WhitneTf  solicitor ^  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

It  appears  from  the  certified  copy  of  the  indictment,  that 
the  defendant  is  not  described  as  a  lawful  constable.  The 
warrant  of  commitment  is  directed  to  any  lawful  constable, 
&c.,  but  in  setting  out  the  delivery  of  the  warrant,  and  of 
the  custody  of  Hester  to  the  defendant,  and  the  escape  of 
Hester  from  the  defendant,  he  is  described  as  one  of  the  con- 
stables of  the  district  of  Abbeville.  This  obviates  the  objec- 
tion to  the  description  of  the  defendant  as  a  lawful  constable. 
But  the  objection  could  not  have  prevailed  if  the  defendant 
had  been  so  described.  If  one  is  not  a  lawful  constable,  he 
is  no  constable ;  and  so  a  constable  necessarily  means  a  law-* 
ful  constable.  There  is  then  no  difference  in  the  official  ca- 
pacity, which  may  be  attributed  to  the  defendant  by  either 
description. 

The  efficacy  of  lawful  authority  is  generally  attributed  to 
the  official  acts  of  persons  who  represent  themselves  and  are 
reputed  to  be  officers,  and  do  actually  discharge  the  duties  of 
the  office  they  assume.    When  a  sheriff's  deed,  a  magistrate's 
warrant,  or  the  service  of  process,  by  a  conAable,  is  offered 
in  evidence,  strict  proof  is  not  required  of  the  delegation  of 
the  authority  which  is  exercised  by  those  officers ;  but  it  is 
presumed  from  the  public  and  actual  exercise  of  it.    In  Ber- 
4  T.  R.  366.  ryman  v.  £fitt,  Buller,  J.  ola  the  authority  of  Norton's  case^ 
decided  by  all  the  Judges,  affirms  that  in  case  of  all  peace 
officers,  justices,  constables,  d6C.  it  is  sufficient  to  prove  that 
McBee  t.    ^^^Y  &cted  in  those  characters,  without  producing  their  ap- 
Hoke,  3*    pointment.    If  third  {>ersons  may  thus  be  affected  by  the  acts 
Spean,  143.  of  an  officer  de  facto,  it  would  be  dangerous  if  he  were  per- 
mitted to  evade  liability  for  misconduct,  by  proving  he  is  not 
an  officer  dejure.    He  cannot  thus  take  advantage  of  his 
1  Mill  c.  R,  own  wrong.    Accordingly,  in  Allen  v.  McNeill,  Nott,  J.  states 
^^        a  consequence  of  the  rule  to  be,  that  when  a  person  is  sued 
for  any  act  done  by  him,  in  any  official  capacity,  it  is  not 

Eermitted  to  him  to  say  that  he  is  not  the  officer  he  has  held 
imself  out  to  the  world  to  be. 

If  it  be  necessary  to  set  out  in  the  indictment,  that  Hester 
had  been  brought  beforo  Squire  Anderson,  under  an  actual 
arrest  on  a  criminal  charge,  before  he  was  delivered  to  the 
custody  of  the  defendant,  under  the  warrant  for  his  commit- 
ment to  jail,  it  is  sufficiently  done  in  the  statement  that  ^'  Hes- 
ter was  brought  before  one  W.  C.  Anderson,  then  and  yet 
being  one  of  the  magistrates  assigned  to  keep  the  peace  in 
and  for  the  said  district,  by  virtue  of  a  warrant  regularly  is- 
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stied  by  the  said  W.  C.  Anderson,  under  his  hand  and  seal,  S^*'"^^ 
chained  with  the  offence  of  unlawfully  trading  with  a  slave,  ^  wo^.  ibw.^ 
named  Silas,  the  property  of  Gv  W.  Stone,  on  the  oath  of  one  ^        " 
P.  A.  Conner."    The  forms  Arcfib,  417,  and  2  CkUty  Cr.     '™ 
LaWj  166,  only  set  out  that  A.  was  brought  by  B.  a  constable,      Bnoke. 
&c.  before  C,  one  of  the  justices,  <S6c.,  and  that  A.  was  then 
and  there  charged,  upon  the  oaih  of  D.,  with  rape,  &c.  *  The 
indictment,  in  every  material  circumstance,  pursues  the  forms 
referred  to,  in  setting  out  the  warrant  of  commitment,  and 
delivery  of  the  custodoy  of  Hester  to  the  defendant,  with  the 
warrant,  and  the  escape ;  but  after  the  statement,  that  the 
said  Dudley  Maberry,  "  the  said  Baylis  Hester  out  of  the 
cnstody  of  him,  the  said  Dudley  Maberry,  unlawfully*and 
negligently  did  permit  to  escape  and  go  at  large,  whitherso- 
ever he  would,"  it  is  not  added  in  the  indictment,  as  it  is  in 
the  forms  referred  to,  "  whereby  the  said  Dudley  Maberry 
did  then  and  there  escape  and  go  at  large,  whithersoever  he 
would."    In  addition  to  the  authority  derived  from  the  pre- 
cedents in  Arch  bold  and  Chitty,  for  the  additional  statement,     ^ 
that  Dudley  Maberry  "  did  escape,"  &c.,  in  2  Hawk.  P.  C. 
19,  Sf,  5,  it  is  said  "it  seems  also  that  every  such  indictment 
must  expressly  shew  that  the  prisoner  went  at  large,  which 
is  most  properly  expressed  by  the  words,  eximt  ad  largum.^ 
It  was  probably  from  a  cautious  respect  to  the  intimation  of 
Hawkins,  that  the  statement,  omitted  in  the  indictment,  was 
added  in  the  forms  referred  to.    It  is  sufficient  to  set  out  that 
the  prisoner  did  escape,  and  this  may  be  expressed  by  other 
words  besides  exivit  ad  largum.    It  is  the  opinion  of  the 
Court,  that  the  offence  is  sufficiently  charged.    An  escape  is 
an  actual  enlargement  from  legal  custody.    To  escape  is  the 
act  of  escaping.    When  the  indictment  charges  that  the  de- 
fendant permitted  Hester  to  escape,  that  is,  to  effect  an  actual 
enlargement  from  legal  custody  and  restraint,  it  does  shew 
that  Hester  did  escape. 
The  motion  is  refused. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Wardlaw,  J. 
concurred. 

Motion  refused. 


Oeorge  Y.  Patrick  v.  Moses  Smoke. 

In  a  suit  belbre  a  magistrate,  "in  case  a  witness  is  not,  or  cannot  be  produced," 
to  prove  the  demand,  the  magistrate  may  examine  either  party ;  such  oath  be- 
ing first  proposed  to  the  defendant,  and  upon  his  refusal  to  take  it,  then  to  the 
plaintifil    Act  of  1839,  sec.  15l 

If  a  plaintiff  only  swear  that  the  account  sued  upon  is  just,  to  the  best  of  his  be- 
lief, peijury  may  be  assigned  of  such  an  oath.    3  Russ.  on  Grim.  572. 
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Columbia,  Peijary  eonsisU  in  the  false  swearing,  without  any  rrgaid  to  the  fonn  of  tht 

Not.  1848.  oath ;  and  if  it  be  alleged  that  the  oath  was  taken  in  any  particular  form,  the 

'    ■  V  statement  is  unnecessary  and  need  not  be  proved.    It  is  sufficient  to  pr0T« 

Patrick  that  the  defendant  was  duly  sworn. 


Smoke. 


Before  Frost,  J.  at  Barnwell  —Extra  Term,  July,  1848. 

This  was  an  action  of  slander.  The  declaration  set  out  a 
suit  in  assumpsit,  before  J.  W.  Muse,  a  magistrate,  in  which 
George  Y.  Patrick  was  plaintiff,  and  one  Thompson  defend- 
ant, to  recover  an  account  for  $4  50 ;  in  which  the  dispute 
was,  whether  the  amount  was  $4  or  4  50,  and  the  plaintifT 
was>  sworn  to  prove  his  demand ;  and  that  the  delendant, 
referring  to  the  oath  taken  by  the  plaintiff  in  the  said  suit, 
had  published  of  the  plaintiiF  the  slanderous  words.  "You 
swore  to  a  lie  for  half  a  dollar,  and  I  believe  I  can  prove  it 
on  the  hill."  The  dispute  in  the  magistrate's  Court  concern- 
ed the  price  of  a  bonnet,  which  Patrick's  wife  had  made  for 
Thompson's  wife ;  the  former  swearing  that  it  was  $2  50, 
and  the  latter  affirming  that  it  was  $2. 

It  appeared  in  evidence,  that  the  plaintiff  and  defendant 
met  at  Lowry's  turn  out,  and  settling  for  some  bacon  the  de- 
fendant had  bought  of  the  plaintiff,  when  a  dispute  arose 
about  the  weight,  and  the  defendant  charged  the  plaintiff 
with  keeping  false  weights  and  measures.  The  plaintiff  re- 
torted on  the  defendant  very  gross  abuse ;  and  in  the  excite- 
ment of  the  quarrel,  the  defendant  made  the  charge  which 
is  the  subject  of  the  action.  A  committee  of  the  church,  of 
which  both  parties  were  members,  undertook  to  adjust  the 
difference.  Before  this  committee  each  party  made  his  state- 
ment, and  it  was  decided  that  the  defendant  should,  in  writ- 
ing, retract  what  he  had  said.  When  a  written  retraction 
was  offered  for  his  signature,  he  refused  to  sign  it,  because, 
he  said  to  the  member  of  the  committe  who  offered  it,  he 
could  prove  what  he  had  said,  if  Thompson  would  adhere  to 
what  he  had  told  the  defendant.  At  the  trial  before  the 
magistrate,  he  understood,  from  both  parties,  that  the  agree- 
ment for  the  bonnet  had  been  made  between  their  wives. 
No  witness  was  offered ;  and  the  oath  was  tendered  to 
Thompson,  who  declined  to  take  it,  because  his  information 
was  only  derived  from  his  wife.  The  plaintiff  then  took  the 
oath,  that  "the  account  was  just  and  true,  and  no  part  paid, 
to  the  best  of  his  knowledge  and  belief."  Mrs.  Wessenger 
and  Mrs.  Thompson  were  permitted  to  testify  that  Mrs. 
Patrick  had  agreed  to  make  the  bonnet  for  two  dollars.  Evi- 
dence that  the  plaintiff  had  admitted  that  the  price  was  two 
dollars,  was  excluded ;  because  the  direct  effect  of  such  evi- 
dence would  be  to  prove  the  plaintiff  guilty  of  perjury.  But 
the  evidence  of  Wessenger  and  Thompson  was  admitted,  be- 
cause it  only  showed  grounds  of  suspicion,  which  might 
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mitigate,  though  not  justify,  the  imputation  made  against  the  5^^^™' 
plaintiff  by  the  defendant.    When  the  defendant  made  the  J^^^' 
slanderous  charge  against  the  plaintiff,  he  called  on  Thomp* 
son  to  prove  it ;  but  he  declined.    Simons,   and  other  wit- 


Patrick 

nesses,  understood  the  charge  to  relate  to  the  oath  about  the  Smoke, 
bonnet :  not  from  any  prefatory  explanation  by  the  defend- 
ant which  might  so  apply  the  words,  but  from  previous  in- 
formation of  the  dispute  about  the  bonnet,  and  the  defendant 
calling  Thompson  to  prove  what  he  said. 

The  objections  made  by  the  defendant's  grounds  of  appeal 
were  taken  at  the  trial,  on  a  motion  for  non-suit ;  and  were 
overruled. 

Both  parties  appealed. 

Defendanfs  Qrounds  of  Appeal, 

On  motion  for  a  non-suit. 

1st  Because,  in  the  case  of  Patrick  v.  Thompsoriy  tried 
before  Esquire  Muse,  (in  which  the  plaintiff  was  sworn,  and 
in  regard  to  which  swearing,  the  alledged  imputation  is  said 
to  have  been  made,)  the  said  plaintiff  was  a  voluntary 
witness,  and  being  such,  perjury  could  not  be  assigned  on 
the  oath  so  taken,  even  if  false. 

2d.  Because  the  words  as  laid  in  the  declaration  are  not 
actionable  per  se,  and  to  make  them  such  it  should  have  ap- 
peared, either  by  the  words  themselves,  or  by  a  colloquium, 
that  they  had  reference  to  a  judicial  proceeding. 

3d.  Because  there  was  only  one  witness  who  understood 
the  allusion  of  the  defendant,  and  his  opinion  was  not  formed 
by  any  thing  that  was  said  on  the  occasion  of  the  uttering 
of  the  words,  but  on  what  he  had  previously  heard  from  an- 
other. 

4th.  Because,  under  the  circumstances  of  the  case,  Esquire 
Muse  had  no  authority  to  swear  Patrick,  particularly  as  there 
was  other  evidence  of  the  fact  to  which  Patrick  swore,  to  wit: 
Mrs.  Thompson,  to  whom  the  oath  should  have  been  tendered, 
as  she  was  the  real  contractor. 

5th.  Because  the  case  of  Patrick  v.  Thompson^  tried  before 
Ksquire  Muse,  and  in  which  the  said  Patrick  was  sworn,  is 
stated  in  the  declaration  to  have  been  an  action  of  assumpsit; 
whereas,  it  is  submitted  that  the  magistrate  can  entertain 
properly  but  one  kind  of  action,  whether  the  s>ame  is  on  bond, 
note  or  open  account. 

6th.  Because,  from  the  evidence  of  Esquire  Muse  and  Mrs. 
Thompson,  it  was  clear  that  Patrick,  in  his  action  against     . 
Thompson,  swore  only  from  the  representations  of  his  ^ife, 
and  therefore,  even  if  his  oath  had  been  untrue,  perjury  could 
not  be  assigned. 

7th.  Because  the  oath  taken  by  the  plaintiff  on  the  trial 
of  liis  suit  against  Patrick  before  the  magistrate  Muse  is  al- 
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^oLUMBu,  leged  in  the  declaration  to  have  been  taken'  "upon  the  Holy 
3NOV.  1848.  Qospei  of  God,"  whereas  it  appeared  distinctly  by  the  evi- 

„  /. .  dence  that  the  oath  was  not  taken  in  such  form,  but  with 
*^        up-lifted  hand. 

Sm<dce.         The  plaintiff  appealed,  and  moved  for  a  new  trial. 

1.  Because  his  Honor  erred  in  admitting  the  testimony  of 
Mrs.  Wessinger  and  Mrs.  Thompson  to  prove  that  the  account 
f^  fifty  cents  (in  swearing  to  the  justness  of  which  the  plain* 
tiflf  had  been  charged  with  perjury)  was  not  dtte — whereas^ 
such  testimony  wsnt  directly  to  justify  the  diarge^  and  was 
not  admissible  under  the  general  issne. 

2.  Because  even  if  such  testimony  was  admissible,  and  if 
not  worthless,  his  Honor  should  have  charged  the  jury  that 
it  could  not  avail  the  defendant^  who  it  was  plain  did  not, 
when  he  made  the  charge,  rely  on  the  testimony  of  Mrs. 
Wessinger  and  Mrs.  Thompson,  but  after  making  the  charge 
on  his  own  authority,  called  up  John  Thompson  to  prove 
it.  Indeed  the  very  facts  and  circumstances  which  defend^ 
ant  now  alleges  as  having  induced  him  to  made  the  charge 
of  perjury,  ought  to  have  satisfied  him  btfore  he  made  the 
charge,  that  the  plaintiff  was  mistaken  and  not  forestaorn, 
if  these  facts  and  circumstances  existed. 

3.  Because  the  damages  were  utterly  inadequate — ^more 
especially  as  the  defendant  not  only  re-affirmed  the  odious 
charge  in  the  m4)st  deliberate  manner,  by  refusing  to  sign 
the  paper  drawn  up  in  accordance  with  the  decision  of  the 
Church  Committee,  but  by  the  whole  character  and  spirit  of 
his  defence  endeavoured  to  blast  the  character  of  the  plaintiff. 

A,  P.  Aldrich,  plaintiff's  attorney. 
Owens,  defendant's  attorney. 

Declaratioti. 

"And  whereas  also  before  the  speaking  of  the  several  false, 
scandalous,  malicious  and  defamatory  words  by  the  said  de- 
fendant, Moses,  of  and  concerning  the  said  plaintiff  George 
Y,  in  the  first  and  second  counts  hereinafter  mentioned,  (a 
certain  €uUion  of  assumpsit  was  tried  before  Q.  TF.  B^ise, 
Esquire,  a  m^agistrate  of  the  said  difitrict,  at  the  residence  of 
the  said  O.  W,  Muse,  in  the  district  aforesaid,  onorabont  the 
eleventh  day  of  October  j  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty  three,  wherein  the  said  plaintiff  &eo. 
Y.  tD€LS  the  sole  plaintiff,  and  one  Jonathan  O,  Thompson  the 
sole  defendant,^  and  in  which  said  action,  before  the  speak- 
ing-*and  publisning  of  the  said  scandalous  words,  to  wit : 
On  the  day  and  year  last  mentioned,  the  said  George  Y. 
was  duly  sworn  <is  a  witness  by  the  said  magistrate,  and 
did  take  his  corporal  oath  upon  the  Holy  Oospel  of  Ood,  be- 
fore the  said  magistrate,  he  the  said  magistrate,  then  and 
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theie  having  sufidmt  and  competent  power  and  authority  to  ^^^^*7^< 
administer  an  oath  to  the  said  George  Y.,in  that  behalf,  and  the  ^^^'  ^®^' 
said  Geoi^  Y.  being  so  sworn,  and  having  so  taken  his  corporal     p    . 
oath,  was  then  and  there  examined,  and  did  give  his  evidence      ^^^^ 
as  a  witness  in  the  said  suit,  at  the  residence  of  G.  W.  Muse     Smoke, 
aforesaid,  on  the  day  and  year  aforesaid,  and  did  swear  on 
his  oath  {^foresaid,  as  a  witness  aforesaid  in  the  action  afore- 
said, to  the  following  effect,  that  he,  the  said  J.  O.  Thomp- 
9on  did  owe  to  him,  the  said  George  Y.,  one  half  dollar  more 
than  he  the  said  J.  O.  Thompson  cuhnitted  to  be  due  by  him 
the  said  J.  O.  Thompson  to  the  said  George  Y,  in  the  said 
aetiony  and  the  said  George  Y.,  further  saith  that  the  said 
Moses,  well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  said  George  Y«,  and  con- 
triving and  intending  to  injure  the  said  George  Y.,  in  his 
aforesaid  good- name,  fame  and  character,  and  bring  him  into 
public  scandal,  infamy  and  disgrace,  with  and  amongst  all 
nis  neighbors  and  other  good  and  worthy  citizens  of  the  said 
State,  to  whom  he  was  in  any  wise  known,  and  to  cause  it 
to  be  suspected  and  believed  by  those  neighbors  and  citizens 
that  he  the  said  George  Y.,  had  been  and  was  guilty  of  per- 
jury,  and  to  subject  him  to  the  pains  and  penalties  by  the 
laws  of  the  said  State,  made  and  provided  against  and  in- 
flicted upon  persons  guilty  thereof,  and  also  to  vex,  harrass, 
oppress,  impovcfrish  and  wholly  ruin  him,  the  said  George 
Y.,  heretofore,  to  wit:  on  the  seventeenth  day  of  July,  1847, 
at  the  76  mUe  station  on  the  line  of  the  Rail  Road,  belong- 
ing to  the  South  Carolina  Canal  and  Rail  Road  Company,  in 
the  district  aforesaid,  in  a  certain  discourse  which  the  said 
Moses  then  and  there  had  vnth  the  said  George  Y.,  '4n  the 
presence  and  hearing  of  divers  good  and  worthy  citizens  of 
the  said  district,  the  said  Moses,  in  the  presence  and  hearing 
of  the  said  last  mentioned  citizens,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  said  George  Y., 
md  of  and  concerning  the  said  evidence  so  given  by  the 
said   George    Y.  as  aforesaid,^^  in  the  action  aforesaid,  the 
false,  scandalous,  malicious  and  defamatory  words  following, 
that  is  to  say :  You  (meaning  the  said  George  Y.)  swore  to 
a  lie  for  a  half  dollar,  (meaning  that  the  said  oath  of  the 
said  George  Y.,  in  the  said  action  in  respect  to  the  said  half 
dollar^  was  a  false  oath,)  and  I  can  prove  it  on  the  hill, 
(meaning  that  he  could  prove  it  by  the  said  J.  O.  Thompson 
himself*) 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  fourth  ground  of  appeal  affirms  that  a  magistrate  can- 
not swear  an  incompetent  witness ;  for  that  in  the  act  of  ad- 
ministering the  oath,  the  magistrate  is  divested  of  official  au- 
thority ;  and  the  oath  is  a  nullity  of  which  perjury  cannot 
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CoLUMBu,   be  assigned.    By  parity  of  reasoning,  a  magistrate  cannot 
Not.  1848.  render  an  erroneous  judgment    But  tbe  magistrate  bad  au- 

"^ r '  thority  to  swear  Patrick.    By  the  15th  sec.  of  the  Act  of  1839 

PaMck     «j^  ^g^gg  ^  witness  is  not  or  cannot  be  produced,"  to  prove  tlie 
Smoke,     demand,  the  msigistrate  may  examine  either  party ;  such  oath 
being  first  proposed  to  the  defendant,  and  upon  his  refusal 
to  take  it,  the  same  may  be  proposed  to  the  plaintiff. 

Sixth  ground. — It  is  not  material  from  whose  representa- 
tions or  suggestion,  a  witness  may  swear  falsely  ;  if  be  does 
so.  He  cannot  acquit  himself  of  perjury  by  proving  that  he 
had  heard  what  he  testified.  If  he  does  not  believe  what  he 
hears,  he  swears  falsely  when  he  testifies  to  it  as  true. 
When  the  defendant  charged  the  plaintiff  with  swearing  to 
a  lie,  he  declared  that  the  plaintiff  did  not  believe  what  he 
swore  to,  and  imputed  to  him  perjury.  The  plaintiff  testified 
positively  that  the  account  was  just  and  true — and  to  the 
best  of  his  knowledge  and  belief,  no  part  thereof  was  paid. 
But  even  if  it  be  admitted  the  plaintiff  only  swore  that  the 
2  Ru88^  account  was  just,  to  the  best  of  his  belief,  perjury  may  be 
.Cnm.  693.    assigned  of  such  an  oath. 

The  seventh  ground  presents  the  question  whether  it  was 
necessary  to  prove  the  allegation  that  the  witness  was  sworn 
on  the  Holy  Gospels.  This  ground  was  not  taken  for  a  non- 
suit at  the  trial.  Muse,  for  the  plaintiff,  testified  that  he  was 
sworn.  The  defendant's  witnesses  said  he  was  sworn  with 
uplifted  hand.  The  jury  were  instructed,  that  if  it  was 
proved  the  plaintiff  was  sworn,  the  form  of  the  oath  was  im- 
material. All  the  witnesses  concurred  that  he  did  swear. 
The  law  does  not  prescribe  any  form  of  oath,  under  the  sanc- 
tion of  which  alone  a  witness  can  be  received  to  testify.  The 
common  form  should  be  used,  if  the  witness  does  not  object 
to  it ;  but  this  is  a  rule  of  expediency.  The  modes  of  attes- 
tation may  be  as  various  as  the  diversities  of  religious  faith. 
It  is  presumed  that  the  mode  which  a  witness  adopts  is  con- 
formable to  his  belief,  and  binding  on  his  conscience,  and  he 
will  not  be  permitted  to  deny  it,  in  order  to  elude  the  penalty 
of  perjury. 

The  statement  in  the  declaration  is,  "that  the  said  George 
Y.  was  duly  sworn  as  a  witness,  by  the  said  magistrate,  and 
did  take  his  corporal  oath  upon  the  Holy  Gospel  of  God,  be- 
fore the  said  magistrate,  he  the  said  magistrate  having  then 
and  there  sufficient  and  competent  power  and  authority  to 
administer  the  oath  to  the  said  George  Y.  in  that  behalf;  and 
the  said  George  Y.  being  so  sworn  and  having  so  taken  his 
corporal  oath,  was  then  and  there  examined."  It  was  suf- 
ficient to  have  set  out  "that  the  plaintiff  was  duly  sworn  as 
a  witness  by  the  said  magistrate,"  "and  was  then  and  there 
examined  ;"  for  the  form  of  the  oath  is  not  material,  and  the 
Court  must  take  notice  of  the  authority  of  a  magistrate  to 


APPEALS  AT  LAW.  153 

administer  an  oath.    All  the  rest  of  the  statement  was  un-   Coluubu, 
necessary.  ^®^*  ^®*®- 

The  rules  of  pleading  require  that  the  declaration  should  ^    "T^.       ' 
set  out  every  fact  necessary  to  constitute  a  complete  cause      '^**"* 
of  action.     Every  thing  immaterial  or  irrelevant  should  be      Smoke. 
omitted.     That  which  is  immaterial  may  be  rejected  as  sur- 
plusage and  need  not  be  proved.    In  Bloomfield  v.  Jones  Uol-  4  Barn,  and  C. 
roy,  J.  makes  this  distinction,     "if  the'piaintiff  states  more'       ^^* 
than  is  necessary  for  the  gist  of  the  action,  the  jury  may  find 
so  much  proved  and  so  much  not  proved ;  and  the  Court 
would  be  bound  to  pronounce  judgment  for  the  plamtiff  upon 
that  verdict;  provided  the  facts  proved  constitute   a  good 
cause  of  action."    If  the  jury  had  found  specially,  in  this 
case,  that  the  plaintiff  was  sworn  with  uplifted  hand  ;  or  was 
duly  sworn  ;  but  not  on  the  Holy  Gospels,  the  Court  should 
have  rendered  judgment  for  the  plaintiff.    In  The  State  v. 
Kvppenburg^  the  indictment  charged  the  defendant  with  re-  2  Stidb.  973. 
ceivmg  from  one  Paxton,  various  drugs,  &c.  stolen  from 
Haviland  &  Co.  knowing  then  to  be  stolen.    It  was  held 
that  the  offence  consisted  m  receivnig  stolen  goods,  knowing 
them  to  be  stolen,  and  not  in  receiving  them  from  the  princi- 
pal felon ;  and  therefore  it  was  unnecessary  to  name  the 
principal  felon  in  the  indictment ;  and  being  named,  it  was 
unnecessary  to  prove  it,  and  judgment  was  rendered  on  the 
verdict,  though  it  was  not  proved  that  the  goods  were  re- 
ceived from  Paxton.    The  principle  of  the  decision  may  thus 
be  applied  to  this  case.     Perjury  consists  in  the  false  swear- 
ing, without  any  regard  to  the  form  of  the  oath  ;  and  if  it  be 
alleged  that  the  oath  was  taken  in  any  particular  form,  the 
statement  is  unnecessary  and  need  not  be  proved.    It  is  suf- 
ficient to  prove  thdt  the  defendant  was  duly  sworn. 

In  the  StcUe  v.  Porter^  which  was  an  indictment  for  per-    3  Hill  64. 
jury,  it  was  held  that  the  allegation,  that  the  oath  w^s  taken 
on  the  Holy  Gospels,  was  not  supported  by  proof  that  the 
witness  swore  with  uplifted  hand.    That  decision  rests  sole- 
ly on  anm  prius  dictum  of  Lord  Kenyon,  in  the  case  of  the 
King  V.  McCarthur.    In  the  indictment  it  was  alleged  that  peike'i  Niai 
the  witness  swore  on  the  Holy  Gospels.    It  was  proved  the  Prius  Cases, 
witness  at  first  swore  on  the  Testament ;  but  on  information        ^^^* 
that  he  was  a  member  .of  the  Kirk  of  Scotland,  he  was  de- 
sired to  swear  w.th  upUfted  hand,  and  the  oath  was  so  ad- 
ministered.   Lord  Kenyon  observed,  if  the  defendant  had 
only  been  sworn  according  to  the  form  of  Scotland,  this 
would  have  been  a  good  objection.    But  it  mtist  be  noticed 
that  in  Mee  v.  Reed,  a  witness  was  called  who  insisted  onpeakeN.P.C. 
being  sworn  with  uplifted  hand,  and  Lord  Kenyon  at  first        S8. 
inclined  not  to  permit  him  to  be  sworn  in  this  form ;  but  at 
length  determined  to  receive  his  evidence.    The  doubt  in 
this  case  probably  influenced  the  decision  on  the  indictment 
20 
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CMjmMA,  for  perjury.    It  has  since  been  well  settled  that  a  vitnesa 

Nov    \HdR  ''  *  1  ^  •  1  •  ■ 

</__  __v  ^*"'^^'  escape  the  penalty  of  perjury  by  any  exception  to  the 

'         form  of  the  oath  he  may  have  taken  ;  so  that  if  a  Hebrew 

*^     swear  on  the  Gospels  he  may  be  indicted  for  perjury,  if  he 

T.inbfinlrt     swear  falsely.    But  the  case  of  the  &ate  v.  Porter  does  ne- 

cessarily  conflict  with  this.    Stricter  pleading  and  proof  are 

Isrodl andR  ^Quired  in  criminal  than  in  ciyil  proceedings ;  and  <»i  this 

989L        distinction  the  present  case  is  excepted  from  the  authority  of 

that. 

On  the  first  and  second  of  the  plaintiff's  grounds  of  appeal 
it  is  sufficfent  to  observe,  that  the  statement  of  the  witnesses 
that  the  price  of  the  bonnet  was  two  dollars,  does  not  prove 
that  the  plaintiff  may  not  have  believed  that  the  price  was 
two  dollars  and  -  a  half.  Unless  it  were  impossible  for  the 
plaintiff  to  believe  any  thing  else  than  theijr  evidence,  their 
assertion,  respecting  the  price  of  the  bonnet,  does  not  prove 
that  the  plaintiff  swore  falsely  when  he  testified  differentlyi 
and  thereby  justify  the  defendant's  charge  of  perjury  against 
the  plaintiff. 

The  grounds  of  appeal  which  have  not  been  considered 
were  abandoned. 
The  motions  are  refused. 

The  whole  Court  concurred. 

Motions  refused. 


J.  T.  Crawletfy  adnUnistratoTy  v.  Wm.  lAttlefield, 

Where  plaintiff's  intestate  had  made  a  conditional  sale  of  certain  slaTes  to  de- 
fendant, and  after  condition  broken,  there  had  been  no  demand  on  the  part  of 
the  intestate,  nor  assertion  of  right  on  the  part  of  defendant,  it  is  plain  that  the 
Statute  of  Limitations  could  not  begin  to  run  in  &Tor  of  defendant's  posses- 
sion, in  the  lifetime  of  the  intestate. 

A  purchaser  on  condition  stands  as  a  tenant,  and  cannot  dispute  the  title  under 
which  he  entered,  without  some  assertion  of  title  on  his  part,  such  as  a  refusal 
to  deliver  possession  when  demanded,  or  notice  that  be  holds  in  his  own  right, 
and  not  under  the  vendor. 

An  observation  in  the  charge  of  the  Circuit  Judge  to  the  jury,  which,  in  no  point 
of  view,  could  have  prejudiced  the  appellant,  can  afford  no  ground  fi>r  a  new 
trial. 

Before  O'Neall,  J.  a/  Spartanburg/ij  Spring  Terfn^  1848. 

This  was  an  action  of  trover,  brought  to  recover  the  value 
of  two  slaves,  Phillis  and  Granville,  alleged  to  be  the  proper^ 
ty  of  Bp  J.  Crawley,  the  intestate,  at  the  time  of  his  d^th, 
and  converted  by  the  defendant  since  his  death.    B.  J.  Craw* 
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ley  diaappeared  about  lS2iy  and  has  not  been  heard  of  since.    Colvmbu, 
The  plaintiff,  his  only  surviving  child,  administered  on  his  ^  ^^'  ^®*®- 
estate  29th  July,  1844,  and  soon  after  his  administration,  and         v^ 
jest  before  action  brought,  demanded  the  slaves,  Phillis  and     ^^^'^ 
Granrille,  from  the  defendant,  in  whose  possession  they  were,    ri^ulf^mi^^ 
He  refused  to  give  them  up. 

It  appeared  that  R  J.  Crawley  had  the  slaves  in  possession, 
and  that  he  sold  them  to  the  defendant,  on  the  condition  that 
if  not  paid  for  in  twelve  months  they  were  to  be  Crawley's. 
and  no  charge  was  to  be  made  by  the  defendant  for  the  board 
€f  Crawley,  or  the  keep  of  his  horse,  while  he  (Crawley^  was 
at  lattlefield's.  Crawley's  statement  (which  was  in  eviaence 
arising  out  of  the  defendant's  proof)  was  that  Littlefield  had 
never  paid  a  dollar  on  the  contract.   There  was  a  great  deal  of 

Eroof  as  to  the  question  of  payment,  and  the  jury  must  have 
elieved  that  nothing  was  paid.  For  they  were  very  plainly 
told,  that  if  any  part  of  the  purchase  money  was  paid,  then 
Crawley,  by  accepting  that,  had  made  the  conditional  sale 
absolute.  There  was  no  proof  that  Crawley,  even  in  his  life- 
time, demanded  the  negroes.  They  were,  when  he  last  visi- 
ted the  defendant's,  hid  out,  it  was  said,  by  one  of  the  wit- 
nesses, to  keep  him  from  getting  them.  But  it  did  not  appear 
that  he,  then,  required  Littlefield  to  deliver  the  slaves  to  him, 
or  that  Littlefield  made  any  hostile  assertion  of  right  to  them. 
Indeed,  from  the  testimony  of  one  of  the  witnesses,  (Pear- 
son,) it  would  seem  that  the  slaves  were  called  Mr.  Craw- 
ley's to  the  time  when  he  went  away ;  after  that  they  began 
to  be  called  Mr.  Littlefield's. 

There  was  a  great  deal  of  proof  addressed  to  the  suspicion, 
that  the  defendant,  on  Crawley's  last  visit  to  his,  defendant's 
house,  had  killed  him  to  prevent  his  assertion  of  claim  to  the 
n^roes.  The  Circuit  Judge,  however,  thought  that  tliero 
was  not  enough  in  the  case,  to  create  a  reasonable  belief  that 
he  killed  Crawley. 

The  defendant,  on  the  closing  of  the  pi ain tiff ^s  case,  moved 
for  a  non-suit,  on  the  ground  that  his  claim  was  barred  by 
the  statute  of  limitations.     The  motion  was  overruled. 

The  jury  were  instructed  that  the  right  of  property  was 
clearly  once  in  B.  J.  Crawley,  (deceased.)  (The  notion  about 
the  intestate  only  having  a  life  estate,  was  not  even  hinted 
at,  by  the  defendant's  attorneys,  on  the  Circuit.)  They  were 
told  by  his  Honor  that  he  did  not  think  the  statute  of  limita- 
tions could  prevent  the  plaintiff  from  recovering.  For  if  it 
were  true,  that  the  negroes  were  sold  on  the  condition  that 
ibe  slaves  were  to  be  Crawley's,  if  not  paid  for  in  12  months, 
and  they  should  believe  that  nothing  was  paid,  then  the  de- 
fendant, holding  under  a  conditional  sale,  could  not  set  up  an 
adverse  possession  until  there  was  a  demand  or  an  assertion 
q[  right  on  the  part  of  the  defendant*    There  was  no  demand 
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Co'*'™»J*>   on  the  part  of  Crawley,  and  no  claim  of  property  on  the  part 

L_L  _1.®^  the  defendant  in  the  lifetime  of  Crawley.    Hence,  in  his 

^         life,  there  was  no  adverse  possession,  and  the  statute  could 

"^^    not  begin  to  run  until. grant  of  administration,  and-  demand 

LottlefiekL    made  by  the  administrator,  which  was  immediately  followed 

by  suit,  and  therefore  the  statute  could  hot  apply. 

The  case  was  very  fairly  submitted  to  the  jury,  on  the 
questions  of  payment,  and  all  others  of  fact  arising  in  the 
case.  His  Honor  said  to  the  jury,  if  they  believed  the  de- 
fendant killed  Crawley,  to  prevent  his  demand  of  the  negroes, 
or  from  re-possessiug  himself  of  them,  then,  in  such  a  state  of 
things,  it  was  decisive  of  every  thing  against  him :  but,  at 
the  same  time,  he  told  the  jury  that  it  was  clear  he  never 
could  be,  on  the  proof  before  them,  convicted  of  the  murder. 
His  own  conclusion,  on  the  facts,  he  kept  studiously  from  the 
jury,  and  his  leaning,  if  any  at  all  could  be  discovered,  was 
thought  to  be  in  favor  of  the  defendant.  The  jury  found  for 
the  plaintiff  $940 — the  value  of  the  slaves,  and  hire  from  the 
demand. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  non-suit  or  new  trial,  on  the  following  grounds : 

For  a  non-suit — Because  the  statute  of  limitations,  on 
plaintiff's  own  showing,  was  a  complete  bar  to  his  right  of 
recovery.  j. 

For  a  new  trial — 1st.  Because  his  Honor  erred  in  charging 
the  jury,  "  that  if  they  considered  the  contract  of  sale  of  the 
negroes,  as  a  conditioned  one,  and  that  nothing  had  been  paid 
towards  the  purchase  money,  then  the  statute  of  limitations 
could  not  apply,  and  had  nothing  to  do  with  the  case  until  a 
demand  had  been  made  by  Crawley." 

2d.  Because  his  Honor  erred  in  charging,  that  if  Littlefield 
killed  Crawley,  then  there  could  be  no  doubt  of  the  plaintiff's 
right  to  recover. 

3d.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Young,  for  the  motion. 
Bobo,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  ground  for  non  suit,  and  the  first  ground  for  new  trial, 
may  be  considered  together.    For  the  reason  given  to  the  jury, 
by  the  Judge  below,  to  shew  that  the  statute  of  limitations 
could  not  bar  the  plaintiff's  recovery,  was  that  which  pre-* 
vented  his  mind  from  yielding  to  the  motion  for  non-suit. 

The  sale  of  the  slaves  to  the  defendant,  has  been  found  to 
be  conditional  by  the  jury.  There  was  no  proof  whatever  of 
any  demand  by  the  intestate,  of  the  negroes,  after  the  condi- 
tion failed  to  be  complied  with,  or  of  aciy  assertion  of  a  claim 
0f  property,  in  the  same,  by  the  defendant,  in  the  lifetime  of 
Crawley,  and  with  his  knowledge.    With  these  statements. 


Shannon 
▼. 
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it  is  too  plain  to  be  seriously  argued  that  the  statute  of  limi-   Coi^cvBrA, 
taiions  could  not  begin  to  run  in  the  lifetime  of  the  intestate.   ^^'  ^®*®- 

There  can  be  no  doubt  that  it  was  entirely  with  the  ven- 
dor to  take  advantage  of  the  condition  broken  or  not.  If  he 
chose  he  could  suffer  the  possession  of  the  slaves  to  remain  Dinicins. 
in  the  vendee,  without  any  danger  of  the  statute  of  limita- 
tions, until  demand,  or  until  there  was  an  assertion  of  an  ad- 
verse right  For  a  purchaser,  on  condition,  stands  as  a  ten- 
ant, and  cannot  dispute  the  title  under  which  he  entered, 
without  some  assertion  of  title  on  his  part,  such  as  a  refusal 
to  deliver  possession  when  demanded,  or  notice  that  he  holds 
in  his  own  right,  and  not  under  the  vendor. 

It  certainly,  as  a  matter  of  fact,  was  decisive  of  every 
thing,  if  it  were  true,  that  the  defendant  killed  Crawley,  to 
prevent  him  from  demanding  or  re-possessing  himself  of  the 
slaves.  For  such  an  act  wo'ild  admit  all  the  rights  of  pro- 
perty. But  in  the  same  breath  that  the  jury  were  so  advised, 
they  were  told  that  there  was  not  evidence  enough  to  convict 
the  defendant  of  the  murder.  So  that  in  no  point  of  view 
could  the  observation  have  prejudiced  *the  defendant. 

The  motion  for  a  non-suit  or  new  trial,  is  dismissed. 

« 

Evans,  J.  Wardlaw,  J.  Frost,  J.  and  Withers,  J.con- 
ciured. 

Motion  refused. 


C,  J.  Shannon  v.  L.  H,  DinJcins^  cuJPmr. 
Shannon  4*  McDowall  v.  Same, 

Where  the  finding  is  different  on  several  pleas  and  issues,  each  party  is  entitled 
to  have  judgment  and  execution  for  his  costs  on  the  plea  or  pleas  in  which  he 
has  sttcoeeded. 

Before  Richardson,  J.  ai  Sumter^  Fall  Temty  1848. 

These  were  motions  made  by  the  defendant  in  both  cases, 
for  leave  to  enter  judgment  and  issue  execution  for  his  costs 
00  the  pleas  which  were  found  for  him,  which  motions  were 
granted. 

The  facts  were  as  follows — The  first  case  was,  debt  on  a 
sealed  note,  to  which  he  pleaded :  1.  Non  est  factum :  2.  No 
assets:  3.  Plene  administravit.  The  verdict  was  for  the 
plainiifT  on  the  first  plea,  and  for  the  defendant  on  the  second 
and  third  pleas. 

The  second  case  was  debt  on  judgment,  to  which  was 
pleaded,  1.  Nul  tid  record :  2.  No  assets :  3.  Plene  admm- 


168  APPEALS  AT  LAW. 

Coi''J>f»jA,  istravii.  The  verdict  was  for  the  plaintiflB  on  the  first  plea, 
WOT.  iwB.^  jyj J  f^^  jjj^  defendant  on  the  second  and  thiid  pleas. 

The  plaintiffs  had  entered  judgments  and  issued  execu- 
tions on  the  first  pleas  found  for  them,  for  debts  and  costs-^ 
quando  acciderini. 

It  was  admitted  that  a  small  tract  of  land  belonging  to  in« 
testate  was  unsold. 

The  plaintiffs  appealed,  and  moved  to  reverse  the  orders 
granted,  on  the  ground,  That  the  defendant  was  not  entitled 
to  have  judgment  and  execution  for  his  costs  on  the  pleas 
found  for  him. 

John  DeSaussure^  for  the  motion. 
Richardson^  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 
In  these  cases,  the  plaintiffs  entered  up  judgments  quando 
botia  acciderint  upon  the  verdicts  rendered,  and  for  the  costs 
of  suit,  upon  the  pleas  and  issues  found  for  them.  It  is  not 
questioned,  that  the  plaintiffs  had  legal  right  to  such  judg« 
ments.  But  the  admmistrator  moved  the  Court  for  leave  to 
enter  up  judgments,  in  like  manner,  for  the  costs  accruing  up- 
on the  pleas  and  issues  found  for  him  by  the  verdicts.  Cw 
he  do  so,  is  the  question  7 

It  may  not  have  been  the  common  practice  to  enter  up 
such  judgments,  both  for,  and  against,  the  plaintiffs  in  the 
same  suit  at  kw.    But  where  is  there  any  real  inconsistency 
or  injustice  ?  Costs  are  due  to  the  successful,  by  the  unsue* 
Rice's  Digest,  cessful  litigant.    This  is  the  settled  law.    May  not,  then,  the 
Title  CoBU.  administrator,  (and  with  even  better  grace)  contend  that  /see- 
ing he  has  succeeded  in  his  plea  in  bar,  which  discharges  nim 
personally  from  all  liability,)  he  is  entitled,  in  virtue  of  the 
principle  of  costs  due  the  successful,  to  all  the  costs  of  his  de» 
fence?  The  defendant,  surely,  might,  with  at  least  equal  pro* 
priety  to  that  of  the  plaintiff,  thus  claim  his  entire  costa  Ac- 
cording to  this  view  of  the  defendant's  rights,  we  find  the  en- 
tire costs  so  given  to  him,  in  the  English  Courts.    In  Bagg 
8  Taunt.  199.  y^  WeUsy  the  defendant,  executrix,  pleaded  non  asntrnpsii^ 
statute  of  limitations^  and  plena  administravit :  and  upon 
aM^Wit^'s"  '^®  verdict  for  the  executrix,  on  the  third  plea  only,  the  pos- 
Practice^  ^'-  tea  was  given  to  her,  and  her  entire  costs ;  upon  the  ground, 
4  £og  C.  L.'  that  having  verified  an  absolute  bar,  she  was  entitled  to  her 

Rep.  45.      full  QQ^xs. 

But  this,  we  apprehend,  would  be  going  a  little  beyond  the 
proper  construction  of  our  own  Acts  awarding  costs  to  die 
successful  litigant.  Each  party  would  seem  t"^  be  entitled, 
by  rational  induction  from  the  object  of  the  law,  to  costs  re- 
stricted to  the  particular  issue  wherein  he  had  succeeded,  and 
of  course  to  juagment  for  costs,  so  restricted  to  his  actual  sue- 
cessy  in  the  pleas  and  issues  of  tho  action. 
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la  Nev  YoriE,  Od^dumt  v.  Hardenbarg^  ad?mr,j  this  dis-   Counou, 
tinction  of  costs  is  fully  recognised.  ^^'  ^^^' 

Lomaz,  in  his  treatise  on  Executors  and  Administrators,  ^ 
lays  down  the  {Nractice  in  Virginia,  according  to  the  rules  of 
the  General  Court,  to  be  as  follows:  "  When  the  administra- 
tor pleads  ncn  asstim/psU  and  fully  culministered,  and  the 
first  is  found  for  the  plaintiff,  and  tne  second  for  me  defend- 19  John.  368. 
ant,  the  judgment  ought  to  be  for  the  plaintiff,  for  the  debt  and  ^  Wend^^N), 
costs  quand^  assetes  aodderint ;  and  for  the  defendant,  judg-  8o^& 6Cow^ 
ment  Tor  the  separate  costs  of  the  second  issue."    Such  a  dis-en,  71,  Foidy. 
tinction,  attributing  to  both  parties  costs,  according  to  the  issue     Crane, 
respectively  found  for  them,  is  so  conformable  to  the  meaning 
ana  justice  of  allowing  costs,  that  this  Ck}urt,  notwithstanding 
any  different  practice  heretofore,  cannot  but  adopt  it,  as  the  true 
construction  of  our  own  Acts  allowing  costs. 

It  may  be  proper  to  observe,  that  in  the  case  before  the 
Ck>urt,  none  ol  the  pleas  filed  and  found  for  the  plaintiffs  were, 
judicially  speaking,  false  pleas — that  is,  pleas  of  the  adminis- 
trator's own  time  and  acts,  and  therefore  known  to  be  false — 
as,  for  instance,  payment  by  himself,  ne  ungues  executor^  &c. 
which,  if  not  verified,  would  be  false  pleas  in  the  l^al  sense. 

The  motion  is  therefore  dismissed. 

O^Neall,  J.  Evans,  J.  Frost,  J.  and  Withers,  J.  con- 
curred. 


Boon  V.  Benry  Bom  et  al. 

The  appoftionnifliit  of  damages  among  aereral  defendante  does  not  direinU^  the 
merit  of  the  plaintiff's  recovery,  or  lessen  its  amount  The  aggregate  of  all  the 
damages  found,  is  the  damage  of  the  plaintiff;  and  if  this  sum  be  not  below 
the  required  amount,  the  plaintiff's  judgment  will  cairy  costs. 


Brfore  Wardlaw,  J.  at  Edgefield,  Fall  Term,  1848. 

In  an  action  of  trespass,  ^[uare  dausum  f  regit,  the  iury 
had  rendered  a  verdict,  finding  for  the  plaintiff;  five  dollars, 
against  each  of  the  eight  defendants.  The  Clerk  refused  to 
sign  a  judgment  for  the  plaintiff's  costs,  upon  the  ground, 
tmit  the  recovery  against  any  single  defendant  was  below 
£20  currency.  Upou  motion  made  before  his  Honor  Judge 
Wardlaw,,  he  conceived  that  the  loss  of  costs  was  a  penalty 
imposed  by  the  Act  of  1747,  P.  L.  214,  for  the  bringing  of  an 
action  so  frivolous,  that  the  damages,  when  ascertained,  should 
be  found  below  the  sum  mentioned,  and  that  if  the  damages 
ascertained  to  have  resulted  from  the  injury  complaiaed  of 
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S^^^J^   by  an  action,  should  be  above  that  sum,  it  was  immaterial 
^   ^^'  whether  those  damages  should  be  found  against  the  defen- 

^         dants,  jointly,  or  should  be  apportioned  between  them.    He 
^^      accordingly  directed  the  Clerk  to  sign  a  single  judgment,  in 
Horn.      which  recovery  should  be  awarded  against  each  defendant, 
for  the  damages  found  against  him,  and  against  all  for  the 
plaintiff's  costs — and  a  like  execution ;  leaving  it  to  the  plain- 
tiff to  collect  the  costs  from  one,  or  several,  or  all,  of  the  de- 
/fendants,  in  like  maimer  as  he  would  collect  damages,  found 
against  them  jointly. 

The  defendants  appealed  from  the  order,  on  the  ground : 
That  the  plaintiff,  having  recovered  a  verdict  for  five  dol- 
lars, severally,  against  each  defendant,  his  Honor  erred  in  or- 
dering the  Clerk  to  tax  the  full  costs  of  the  plaintiff  against 
the  defendants,  to  be  recovered  from  only  one  defendant. 

Griffin^  for  the  motion. 
WardlaWf  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

The  Act  of  1747  was  intended  to  regulate  "  the  trial  of 
small  and  mean  causes."  It  gave  to  the  justices  of  the  peace 
jurisdiction  in  all  matters  of  damages,  for  which  an  action  of 
trespass,  trover  or  slander,  tnight  previously  have  been  brought 
in  the  Common  Pleas,  as  well  as  in  matters  of  contract :  pro- 
vided that  the  debt  or  damages  did  not  exceed  £20  currency 
($12.24) :  and  after  various  provisions  concerning  the  trial 
before  a  justice  of  the  peace,  it,  in  the  4th  section,  used  words 
which  would  have  made  the  justice's  jurisdiction  exclusive 
in  all  the  matters  aforesaid  to  the  value  of  £20,  if  the  provi- 
so, upon  which  the  present  defendants  now  insist,  had  not 
3  Rich.  53.  been  added  to  that  section.  See  Vaughn  v.  Ccule.  By  that 
proviso  the  loss  of  costs  is  made  to  follow  the  recovery  of  less 
than  £20  in  any  action  commenced  and  prosecuted  in  a 
higher  Court  of  law.  This  was  manifestly  intended  to  pre- 
vent frivolous  and  vexatious  litigation.  Whilst  the  jurisdic- 
tion which  the  higher  Court  before  had  in  a  small  case  was 
still  preserved,  concurrent  with  the  jurisdiction  of  the  justice 
of  the  peace  in  the  matters  entrusted  to  him,  the  judgment  of 
the  former  was,  wherever  the  recovery  was  less  than  £20, 
shorne  of  the  incident  of  costs,  which  would  otherwise  have 
attached  to  it. 

Now  the  recovery  in  this  case  shews  that  by  the  joint  tres- 
pass of  the  defendants,  the  plaintiff  sustained  damages  to  the 
value  of  $40 ;  for  the  verdict  is  in  effect  a  finding  for  the  plain- 
titr  of  forty  dollars,  to  be  paid,  in  equal  shares,  by  the  eight 
defendants.  The  plaintiff  could  not  have  foreseen  whether 
the  jury  would  find  damages  jointly  against  all  the  defend- 
ants, or  (according  to  the  liberty  given  by  our  peculiar  prac- 
tice) apportion  the  damages  amongst  the  defendants.    If  he 
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had  sued  only  one  defendant,  or  each  of  them  severally,  he  ^'"■"Ji 
was  entitled  to  recover  from  any  one  the  whole  damages  ^    ^'  ^9^^ 
which  the  joint  trespass  had  occasioned — for  satisfaction  to    «^^^  ^ 
him  of  a  recovery  against  any  one  would  have  been  entire    '^^^^^ 
satisfaction.     Sims  v.  Singleton.    Appreciating  his  damages     SimpMm. 
according  to  the  measure  which  the  verdict  has  shewn  t^  he 
correct,  he  could  not,  under  the  Act  of  1747,  have  sued  for  them 
before  a  justice  of  the  peace.    The  apportionment  of  the  dam- 
ages which  the  jury  has  made,  does  not  diminish  the  merit 
of  the  recovery  or  lessen  its  amount.    As  is  said  in  Sims  v. 
Singleton,  "  when  the  damages  are  apportioned,  the  aggre- 
gate of  all  the  damages  found  is  the  damage  of  the  plaintiff." 

The  recovery  then  not  being  below  the  required  amount^ 
the  plaintiff's  judgment  will  carry  costs,  and  the  order  which    * 
was  made  is  proper.  , 

The  motion  is  dismissed. 

The  whole  Ck)urt  concurred. 
Motion  re/used. 


JRobinson  4*  Caldwdl  v.  Oliver  Simpson. 

In  the  abaence  of  any  proof  to  the  contrary,  the  affidavit  of  a  prisoner,  confined 
under  dvil  process,  confirmed  by  that  of  the  jailor,  is  sufficient  evidence  of  his 
want  of  any  "  lands,  goods,"  &c.  "  whereby  his  maintenance  in  jail  can  be 
detnyed;"  and  the  tender  of  an  assignment  of  all  his  estate,  (though  a  jury 
had  ibund  that  a  part  of  it  had  been  fraudulently  omitted  in  a  former  schedule,) 
is  sufficient,  under  the  Act  of  1839,  to  justify  his  discharge,  if  the  plaintiff, 
"after  ten  days  notice,  refuses  to  pay  or  give  security  to  pay''  the  charges  of 
the  sheriff  for  maintaining  him  in  jail. 

Before  Wardlaw,  J.  at  Edgejidd,  Fall  Term,  1848. 

After  affidavits  by  Oliver  Simpson  and  the  jailor,  and  let- 
ters from  the  plaintiffs,  Robinson  6^  Caldwell,  were  reed,  a 
rule  was  granted,  which  was  served  upon  the  said  plaintiffii, 
requiring  them  to  shew  cause  why  the  said  Oliver  Simpson 
should  not,  under  the  30th  section  of  the  sheriff's  Act  of  1839, 
be  discharged  from  jail,  because  of  his  inability  to  pay  his 
jail  fees,  and  the  refusal  of  the  plaintiffs,  at  whose  suit  he 
was  confined,  to  pay  the  said  fees.  For  return  to  this  rule^ 
various  legal  propositions,  not  under  oath^were  submitted  by 
the  plaintiffs.  A  motion  was  made  for  an  order  directing 
Simpson's  discharge ;  which,  after  argument,  was  refused. 

Early  in  1846,  Simpson  was  arrest^  under  a  bail  writ,  at 
the  suit  of  the  plaintiffs — gave  bail — ^was  surrendered  by  his 
bail  in  March,  18^,  and  afterwuds  made  application  for  the 
21 
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CoboMjMii,    benefit  of  the  prison  bonnds  Act.    A  suggestion  was  filed  by 
Mot.  itMii.   jj,g  piaiotifis,  and  upon  a  trial  had  at  March  term,  1847,  a 


Robinson 

T, 

Simpaon. 


verdict  was  rendered  against  the  applicant,  whereby,  amongst 
other  things,  it  was  found  that  Simpson  had  falsely  omitted 
in  his  schedule,  certain  moneys  and  negroes,  and  bad  fraud- 
ulently removed  certain  property,  to  defeat  bis  creditors. — 
Since  the  verdict,  the  plaintiffs  had  obtamed  judgment  in 
their  action  against  Simpson,  and  he,  without  any  other  pro- 
cess besides  the  bail  writ,  had  remained  in  jail.  His  jail  fees 
were  paid  by  the  plaintiffs  until  April  last,  when  they  refused 
to  pay  longer,  alleging,  in  a  letter  to  the  sheriff,  that  Simpson 
was  confined  for«an  offence  against  the  State,  to  wit :  fraud, 
of  which  he  had  been  convicted.  A  formal  demand  was 
made  by  the  jailor,  and  a  refusal  made  by  the  plaintiffs  in  a 
letter  referring  to  their  former  letter.  The  affidavit  of  Simp- 
son stated  that  he  owned  nothing,  and  was  entirely  unable 
to  pay  the  fees ;  the  affidavit  of  the  jailor  stated  his  belief 
that  Simpson  was  ultogether  destitute  of  means  to  pay. — 
The  grounds  taken  by  the  plaintiffs,  in  answer  to  the  rule, 
were,  amongst  others,  that  the  verdict  concerning  the  sched- 
ule was  conclusive  of  Simpson's  ability  to  pay.  and  that  the 
Act  of  1839  does  not  contemplate  any  interterence  by  the 
Court. 

The  Circuit  Judge  held  that  before  a  jailor  could  discharge 
a  prisoner,  or  have  an  order  of  Court  for  the  discharge  (^f  one, 
under  the  Act  of  1839,  he  must  shew  the  prisoner's  inability 
to  pay,  and  there  must  be  a  schedule  and  assignment  of  the 
prisoner's  whole  estate :  that  in  ordinary  cases  the  affidavit 
of  the  prisoner  might  sufficiently  establish  his  inability,  and 
a  schedule  to  which  no  objection  was  made  by  a  plaintiff  who 
had  refused  to  pay  on  demand,  would  be  deemed  satisfacto- 
ry ;  but  that  here  the  verdict  was  operative  to  shew  the  pri- 
soner's ability  to  a  certain  extent  at  a  certain  time ;  and  al- 
though subsequent  changes  proved,  might  remove  the 
presumptions  arising  from  the  verdict,  the  affidavits  exhibit- 
ed were  insufficient  for  that  purpose ;  that  although  the 
sheriff  or  jailor  was  entitled  to  the  direction  of  the  Court,  an 
order  for  discharge  could  not  be  made  without  a  schedule 
and  assignment,  and  the  plaintiffs  must  be  permitted  to  con- 
test, if  they  will,  the  schedule  offered :  if  the  schedule  of  the 
prisoner  should  contain  the  property  found  by  the  verdict, 
then  he  would  not  appear  to  be  unable  to  pay,  and  if  his 
schedule  should  not  contain  that  property,  then  (as  the  case 
was  presented  by  the  verdict  on  one  side,  and  the  affidavits 
on  the  other,)  the  schedule  would  not  be  such  as  the  Act  re- 
quires. 

From  his  Honor's  refusal  of  the  motion,  an  appeal  was  ta- 
ken, on  the  grounds  : 
1st.  Because  the  plaintiffs,  in  this  case,  having  refused  to 
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pay  the  jail  fees  of  defendant,  and  it  having  appeared,  byaf-  S**^^'*??^ 
fidavils,  that  the  defendant  was  nnable  to  pay  the  same,  he  ^^'  ^* 
"was,  therefore,  in  law.  entitled  to  his  discharge. 

2d.  Because  his  Honor  erred  in  deciding  that  the  defend- 
ant, under  the  facts  of  this  case,  was  not,  in  law^  entitled  to 
his  discharge. 

3d.  Because  a  debtor,  convicted  of  fraud,  is  not  a  prisoner 
of  the  State,  as  alleged  by  the  plaintiffs,  and  whenever  it 
appears  that  he  is  unable  to  pay  his  jail  expenses,  and  his 
creditor  refuses  to  pay  the  same,  he  is,  m  law,  entitled  to  his 
discharge,  notwithstanding  such  conviction. 

Wardlaw  d*  Oray,  for  the  motion. 
Chriffin  ^  Bonham,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

Whatever  diversity  of  opinion  may  have  prevailed  before, 
respecting  the  liability  of  the  creditor  to  provide  for  the  main- 
tenance of  his  debtor,  imprisoned  at  his  suit,  the  Act  of  1839 
has  put  the  question  at  rest.  It  may  be  safely  affirmed  that 
the  law  of  this  Slate  never  did  permit  a  creditor  to  imprison 
and  starve  his  debtor,  as  a  means  of  coercing  from  the  debt- 
or the  payment  Sf  his  debts  or  the  surrender  of  his  property, 
though  perversely  or  fraudulently  withheld  from  his  creditor. 
Such  a  measure  of  coercion  would  be  inhuman,  and  there- 
fore cannot  be  lawful.  It  would  be  prevented  by  the  consti- 
tutional prohibition  of  cruel  punishments.  For  the  most 
aggravated  offences  against  society,  less  than  capital,  impri- 
sonment is  deemed  a  punishment  sufficiently  severe  for  cor- 
rection and  example,  i^riminals,  sentenced  to  imprisonment^ 
are  maintained  in  jail  by  the  State.  It  is  surelv  enough  for 
the  security  of  public  credit,  and  of  the  in.iividual  creditor, 
that  if  a  debtor  is  guilty  of  fraud  in  the  schedule  which  he 
may  exhibit  of  his  property,  for  his  discharge  from  arrest, 
under  the  insolvent  laws,  he  may  be  subjected  to  imprison- 
ment for  life,  at  the  will  of  the  creditor,  under  whose  process 
he  may  be  arrested.  It  is  highly  important  to  sustain  credit 
and  suppress  fraud,  but  even  these  objects  cannot  be  effected 
by  means  so  barbarous  as  the  denial  of  sustenance  to  prison- 
ers who  may  be  accused  or  even  be  guilty  of  dishonest  prac- 
tices. The  case  is  stated  thus  strongly  because,  if  the  law 
denies  support  to  a  prisoner  for  debt,  the  purpose  of  such  de- 
nial must  be  to  compel  him  to  satisfy  the  demands  of  his 
creditors,  under  pain  of  remaining  confined  without  provi- 
sion for  his  wants.  It  cannot  be  intended  to  throw  his  sup- 
poit  on  private  or  public  charity — that  would  be  an  arbitrary 
and  unjust  imposition,  and  a  dependance  too  uncertain  and 
precarious  to  be  regarded  as  a  legal  provision  for  the  mainte- 
nance of  the  prisoner.  The  creditor,  at  whose  suit  the  debt- 
or is  confined,  is  the  only  person  whom  the  law  can  properly 
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w^^TSJl'  charge  with  his  support.    If  it  be  true  that  the  creditor  is  not 

y<wr.  1818.  hQmij  iQ  maintain  him,  then,  as  said  by  C.  J.  Montague,  in 

^.  /  Uivev.  Manningham,  "  the  jailor  is  not  bound  to  find  him 

^^^^^  meat,  but  he  must  live  of  his  own ;  and  if  he  has  no  goods 

SimpMm.  of  his  own,  he  shall  live  by  the  charity  of  others ;  and  if 

._    others  will  give  him  nothing,  let  him  die,  in  the  name  <^ 
1  Plow.  68.    Q^„ 

The  impression  that  the  creditor  is  not  bound  to  maintain 
his  debtor,  seems  to  have  been  inconsiderately  adopted  from 

3  Bier.  297.  the  opinion  expressed  by  two  Judges,  in  McLain  v.  Havne, 
that  the  sheriff  was  bound  to  keop  his  prisoner,  arrested  for 
debt,  in  safe  custody,  in  his  jail ;  and  that  he  was  not  bound 
to  supply  him  with  food,  unless  he  was  paid  for  it ;  and  that 
the  discharge  of  a  prisoner,  under  the  pretence  that  he  was 
unable  to  pay  for  his  sustenance,  or  otherwise  procure  it,  and 
because  the  plaintiff  refused  to  pay  for  his  food,  or  to  give 
security  to  do  so,  was  illegal,  and  rendered  the  sheriff  liable 
for  a  voluntary  escape.  It  does  not  appear  that  the  other 
Judges  concurred  in  this  view  of  the  law.  Judge  Nott  very 
elaborately  maintained  that,  by  the  common  ana  statute  law 
of  this  State,  the  creditor  was  bound  to  maintain  his  debtor 

8 If.  &McC.injail.    Afterwards,  in  Caldwell  v.  Boyd, 'it  was  adjujlged 
^^'       by  the  whole  Court,  that  the  plaintiff  was  liable  to  the  sheriff 
for  the  amount  of  jail  fees,  due  for  the  detention  of  his  debt^ 
or.    It  was  declared  to  be  the  common  law  liability,  without 
any  reference  to  the  Acts  on  the  subject.    That  conclusion 
seems  to  be  well  supported  also  by  legislative  enactment. — 
The  insolvent  debtor's  Act  (1759)  provides  that  "  the  creditor 
or  creditors,  at  whose  suit  such  person  shall  be  arrested  and 
imprisoned,  who  shall  be  admitted  to  the  benefit  of  the  said 
Act,  shall  be  and  are  heieby  declared  liable  for  and  chargea- 
ble with  the  fees,  due  to  the  Provost  Marshall,  on  account  of 
the  arrest  and  imprisonment  of  such  debtor ;"  and  the  as- 
signee is  required  to  re-imburse  the  creditor  the  amount  of 
charges  he  may  have  paid.     The  Act  of  1839  is  a  transcript 
of  the  clause  iu  the  county  Court  Act,  with  the  addition  only 
oi  ten  days,  as  the  prescribed  notice  to  the  creditor,  which, 
by  the  Act  of  1785,  was  left  indefinite.    Soon  after  the. case 
6  Stat  66.    ^^  McLain  v.  Hayne^  the  Act  of  1817  was  passed.    It  is  re- 
cited to  be  "  expedient  that  some  provision  should  be  made 
for  the  support  of  prisoners  confined  for  debt,  that  it  might 
be  distinctly  known  in  what  manner  and  at  whose  expense 
such  prisoners  are  to  be  maintained ;"  and  it  is  then  enacted 
that  in  case  of  the  inability  or  refusal  of  the  debtor  to  pay 
for  his  maintenance  in  jail,  or  in  the  prison  bounds,  such  fees 
as  may  be  allowed  to  the  sheriff,  the  same  shall  be  paid  by 
his  assignees ;  and  if  they  have  not  sufficient,  the  said  fees 
shall  be  paid  by  the  party  who  made  the  arrest ;  and  an  ac- 
tion is  given  to  the  sheriff  against  such  party,  for  the  recovery 
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of  them.    By  the  second  section,  it  is  provided  that  if  the  S^^^"V^ 
person  arrested  by  mesne  or  final  process,  shall  neglect  or  re- ^^^^'  ^^^-^ 
fuse  to  surrender  his  effects  in  favor  of  his  creditors,  and  avail         /       ^ 
himself  of  the  benefit  of  the  insolvent  Acts,  that  the  sheriff   ^^^^^ 
shall  not  be  liable  to  provide  for  the  diet  and  subsistence  of    SimpioD. 
the  prisoner  ''  unless  the  fees,  chai^eable  for  such  mainte- 
nance, be  paid  or  tendered  to  him,  at  the  expiration  of  every 
week.''    By  whom  the  tender  is  to  be  made,  whether  by  the 
debtor  or  the  creditor,  the  Act  is  silent,  and  leaves  the  chajrge 
to  be  a  subject  of  construction.    By  the  first  section,  if  the 
debtor  was  unable  or  refused  to  pay  the  fees  for  his  mainte- 
nance, they  were  first  charged  on  his  assigned  effects,  and  if 
these  proved  insufficient,  upon  the  suing  creditor.    By  the 
second  section,  if  the  debtor  refuses  to  surrender  his  effects 
and  take  the  benefit  of  the  Act,  the  sheriff  shall  not  be  bound 
to  maintain  him,  unless  his  fees  are  weekly  paid  or  tendered. 
It  would  seem,  in  such  case,  that  the  creditor  who  waa  made 
chargeable  with  the  maintenance  of  the  prisoner,  by  the  first 
section,  was  the  person  who  should  make  the  tender. 

The  Act  of  1839  provides  that  ^'  if  any  person  shall  be  ta- 
ken on  mesne  or  final  process  in  any  civil  suit,"  "  and  is 
committed  to  jail ;  and  such  person  has  no  lands,  goods,  chat- 
tels or  choses  in  action  whereby  his  maintenance  in  jail  can 
he  defrayed^  the  plaintiff,  or  person  at  whose  instance  such 
party  shall  be  imprisoned,  shall  pay  and  satisfy  the  same ; 
and  if  such  person  or  bis  attorney  shall  refuse  or  neglecty 
after  ten  days  notice,  to  pay  or  give  security  to  pay  the  same^ 
when  demanded,  the  sheriff  or  jailor,  in  whose  custody  such 
prisoner  is,  may  discharge  him  from  such  confinement ;  pro* 
vided,  however,  that  such  prisoner  shall,  before  he  is  dis- 
charged, render  on  oath  a  schedule  of  all  his  estate,  and  as- 
sign the  same." 

In  construing  this  Act  it  must  be  borne  in  mind  that,  by 
the  common  law  of  this  State,  the  creditor  is  bound  to  sup- 
port his  debtor  in  jail,  who  is  unable  to  maintain  himself; 
and  that,  without  the  most  distinct  and  unequivocal  declara- 
tion to  that  effect,  it  cannot  be  assumed  to  be  the  intention 
of  the  Legislature  to  subject  the  debtor  to  the  power  of  his 
creditor,  to  the  extent  that  he  may  coerce  his  debtor  by  im- 

Srisonment  and  starvation,  to  satisfy  his  demand  or  surren- 
er  his  property  in  satisfaction  of  his  debt. 
The  first  question  that  is  presented,  in  the  application  of 
the  Act  to  the  case  under  consideration,  is,  what  is  meant 
by  the  provision, ''  and  such  person  has  no  lands,  goods,  &c. 
whereby  his  maintenance  in  jail  can  be  defrayed."  The 
question  is  between  the  creditor  and  the  sheriff,  in  effect,  for 
the  prisoner  must  be  supported  at  the  expense  of  one  or  the 
other  of  them.  The  Act  must  be  construed  to  mean  such 
landsy  goodS|  dtq.  as  the  sheriff  can  makov  available  to  defray 
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Coutnau,   the  expense  of  keeping  the  prisoner.    If  not  so  construed,  it 
Nor.  184a  ^^  ^jjiy  me^n  ^Yiel^  ^q  plaintiff  shall  not  be  liable  if  the 

_^r  prisoner  has  lands,  goods,  &c.  any  where,  in  any  foreign  iu- 
Robuifloa  yjgcliction ;  and  though  they  be  not  in  the  power  of  the  debt- 
8imp»eii.  or  himself.  The  Act  would  then  have  effect,  as  if  the  words 
^<  whereby  his  maintenance  in  jail  may  be  defrayed,"  were 
struck  out.  The  sheriff  has  no  option,  but  is  bound  to  re^ 
ceive  and  keep  the  prisoner.  He  nas  no  interest  in  his  de- 
tention, nor  power  to  control  it. 

If  then  the  debtor  has  lands,  goods,  &c.  but  which,  from 
any  cause,  cannot  be  reached  to  defray  iiis  maintenance  in 
jail,  who  should,  in  the  first  instance,  be  charged  with  his 
maintenance,  and  on  whom  should  the  expense  and  risk  of 
pursuing  and  recovering  such  effects  fall?  Obviously,  it 
would  seetn,  on  the  creditor.  If  the  Act  be  construed  in  re- 
ference to  the  alternate  liability  of  the  creditor  or  the  sheriff, 
to  maintain  the  prisoner,  the  just  and  proper  construction  of 
the  provision — "  by  which  his  maintenance  in  jail  can  be  de- 
frayed," must  be  by  which  the  sheriff  can  defray  the  prisoner's 
expenses. 
The  next  subject  of  construction  is  the  proviso,  that  the 

Srisoner,  before  he  is  dischai^ed,  shall  render  on  oath  a  sche- 
ule  of  ail  his  estate,  and  assign  the  same.  The  prisoner 
did  tender  a  schedule  of  all  his  estate,  and  an  assignment  to 
the  plaintiff,  including  all  his  right  and  title  to  certain  ne- 
groes and  money,  which,  on  the  trial  of  a  suggestion  of  fraud, 
the  jury  found  that  the  defendant  had  falsely  omitted  in  his 
first  schedule,  or  had  fraudulently  removed.  The  assign- 
ment tendered  transfers  to  the  plaintiffs  all  the  right  of  the 
prisoner  in  that  property ;  with  power  to  sue  for  and  recover 
the  same.  It  does  not  appear  that  the  prisoner  can  do  more. 
Such  an  assignment  must  satisfy  the  requirement  of  the  Act ; 
if  it  does  not,  the  prisoner  must  remain  in  jail.  The  plaintiff 
is  not  bound  to  provide  him  food  and  other  neces^saries  of 
life ;  nor  is  the  sheriff.  The  prisoner  cannot  provide  for  his 
own  support ;  and  must  starve,  according  to  law.  But  such 
conclusion  cannot  be  Justified  without  an  explicit  and  une> 
quivocal  expression  of  the  intention  of  the  Legislature — such 
as  the  Act  does  not  contain. 

In  the  absence  of  any  proof  to  the  contrary,  the  Court  is 
of  opinion  that  the  affidavit  of  the  prisoner  and  the  jailor  was 
sufficient  evidence  of  the  want  of  any  "  lands,  goods,"  d^c. 
by  which  the  expenses  of  the  sheriff,  in  maintaining  the  pri- 
soner, could  be  defrayed ;  and  that  the  assignment  which 
was  tendered,  was  sufficient,  under  the  Act,  to  justify  the  dis- 
charge of  the  prisoner,  if  the  plaintiffs  refused  to  pay  or  to 
give  security  to  pay  the  charges  of  the  sheriff,  for  maintain- 
'  ing  him  in  jail. 

The  motion  to  reverse  the  order  of  the  Circuit  Judge,  is 
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graoted ;  and  it  is  ordered  that  the  sheriff  do  proceed,  de  novo^    CoLxnm^ 
under  the  Act,  and  give  the  plaintiffs  the  required  notice ;  ^^^  _^\ 
and  on  the  failure  of  the  plaintiffs  to  comply  with  the  provi'*^    "T^       ' 
sions  of  the  Act,  that  the  prisoner  be  discharged,  on  his  per-        *^ 
forming  the  conditions  prescribed.  Powj. 

O'Neall,  J. — Evans,  J. — and  Withers,  J. — concurred. 

Motion  grantecL 


B.  L.  Posey  and  Charlotte  Posey ^  by  Chiardian^  v.  Addi- 
son Posey ^  executor, 

A  minor  of  eighteen  yean  of  age  may  make  a  ralid  bequest  of  his  personal  es- 
tate, by  conforming  to  the  provisions  of  the  Act  of  1894. 

Before  Richardson,  J.  at  AbbeviUe — FaU  Term,  1847. 

Addison  F.  Posey,  the  executor  of  the  will  of  Martha  Po* 
aey,  deceased,  was  required  to  prove  the  will  in  solemn  form 
in  the  Court  of  Ordinary.  It  appeared  on  said  trial,  that 
Martha  Posey,  when  she  signed  the  paper  produced  for  pro- 
bate, was  a  minor,  between  eighteen  and  nineteen  years  of 
age.  The  Ordinary  held  that  a  minor  of  this  age  could  make  a 
will  of  personalty,  and  decreed  for  the  validity  of  the  will. 
The  appellants  filed  a  suggestion  to  the  Court  of  Common 
Pleas ;  and  upon  the  trial  of  the  suggestion,  the  Circuit  Judge 
instructed  the  jury,  that  an  infant  of  the  age  above  mention- 
ed could  make  a  valid  will  of  personalty:  and  in  conformity 
with  these  instructions,  the  jury  found  in  favor  of  the  validi- 
ty of  the  will,  from  which  B.  L.  Posey  and  Charlotte  Posey 
iq[ypealed,  on  the  grounds, 

1st  Because  his  Honor,  the  presiding  judge,  ruled  that  an 
infant  under  the  age  of  twenty-one  years  can  make  a  will  of 
personalty. 

2nd.  Because  the  verdict  was  contrary  to  law. 

T.  Tliomson,  for  the  motion. 
Jmes  and  Wilson,  contra. 

RiCHABusoN,  J.  delivered  the  opinion  of  the  Court. 

By  an  Act  of  1 712,  the  common  law  of  England  is  made 
the  law  of  South  Carolina.  Under  this  law,  the  case  before 
the  Court  is  to  be  decided. 

The  questions  are  a.^  follows : — 1.  Can  a  minor  of  full  18 
years  of  age,  according  to  the  rules  of  the  common  law,  make 
a  last  will  of  personal  property  ?  2.  If  such  a  will  of  a  minor 
be  good  at  common  law ;-— then  has  the  law  been  altered,  by 
any  Act  of  the  Legislature  ? 
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CoLVMBu,       If  we  regard  |he  legal  authorities,  the  first  question  is  of 

Nov.  I84a  ^gy  solution.    See  2  Blac.  Com.  497.    This  able  jurist  says, 

TT        ' "  I  proceed  now,  secondly,  to  inquire  who  may,  or  may  not, 

^^      make  a  testament ;  or  what  persons  are  absolutely  obliged  by 

PoMy.      law  to  die  intestate."    The  commentator  then  says,  "  this  lav 

is  entirely  prohibitory :  for,  regularly,  every  person  hath  full 

power  and  liberty  to  make  a  will,  that  is  not  under  some 

special  prohibition  by  law  or  custom."    Here  we  have  the 

general  principle  of  the  common  law — every  one  may  make 

a  will,  if  not  prohibited ;  "  which  prohibitions"  he  continues, 

*'are  principally  upon  three  accounts :  for  want  of  sufficient 

discretion :  for  want  of  sufficient  liberty  and  free  will ;  and  on 

account  ot  criminal  conduct."    And  we  cannot  but  perceive 

the  proper  object  and  sense  of  the  exceptions  to  the  general 

liberty  ot  making  a  will — which  sense  and  object  are  to  be  kept 

in  view,  in  order  to  decide  rationally,  and  judicially,  the  case 

before  the  Court. 

The  commentator  then  continues  and  exemplifies  these 
exceptions.  As  to  the  first,  he  says, — "in  the  first  species,  i. 
e.,  want  of  discretion,  are  to  be  reckoned  in&nts  under  the 
age  of  14,  if  males,  and  12  if  females ;  which  is  the  rule  ai 
the  civil  law.  For  though  some  of  our  common-lawyers 
have  held  that  an  infant  of  any  age  (even  4  years  old)  might 
make  a  testament,  and  others  have  decided  that  under  18 
he  is  ca]>able,  yet  as  the  ecclesiastical  Court  is  the  judge  of 
every  testator's  capacity,  this  case  must  be  governed  by  the 
rules  of  the  ecclesiastical  law.  So  that  no  objection  can  be 
admitted  to  the  will  of  an  infant  of  14  years  for  want  of  age. 
But  if  the  testator  was  not  of  sufficient  discretion,  whether  at 
the  age  of  14  or  four  and  twenty,  that  will  overthrow  his  tes- 
tament." 

It  cannot  escape  observation,  that  even  in  the  strictest 
common  law  sense,  no  lawyer  has  ever  denied  that  a  minor 
of  18  years,  which  is  Jhe  present  case,  and  age  of  Martha 
Posey,  may  make  a  testament  of  his  personal  property. 

There  can  be  no  doubt  of  the  general  rules  or  limitations  to 
testators,  as  laid  down  by  the  great  commentator.  (He  re- 
fers to  Perkins,  see  503 ;  Co^  Lit.  89 ;  Godolph.  Orpb.  Leg. 
p.  L.  C.  7  and  8 ;  Went.  212 ;  2  Vem.  104,  469 ;  Gilb.  R. 
74.)  And  these  rules  of  limitations  have  been  uniformly  fol* 
lowed  and  treated  by  every  commentator  as  established  law. 
(See  for  example  Har.  Co.  Litt.  90 ;  Bing.  Inf  62 ;  Swin.  p. 
12,  sec.  2;  Grimke,  42;  Bac.  Inf.  B.,  2  Am.  Jur.  277;  Shep. 
Touch.  403 ;  Went.  214 ;  McPherson,292 ;  Reeves,  239,  &c.  &cj 

It  is  from  such  commentators,  and  the  many  cases  referred 
to,  that  we  learn  what  is  the  common  law ;  which  is  made 
our  own  law,  by  the  Act  of  1712. 

Our  bwn  great  commentator.  Chancellor  Kent,  thus  re- 
c(^nises  the  testamentary  age.     "Testaments  of  chattels 
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laight  at  common  law  be  made  by  infants  at  the  age  of  14  if  CoLviai^ 
males,  and  12  if  females.   'This  was  the  English  rule  until  ^  ^^^'  ^^^^ 
the  statute  1  Vic.  c.  26,  which  statute  abolished  the  whole  ^^    T^       ^ 
testamentary  power  of  infants  in  England  from  that  time.        ^^ 
(1838.)    Chancellor  Kent  says,  "The  laws  of  the  several     Pose^. 
States  are  not  uniform  on  the  point  of  age^    In  Virginia,  no 
person  under  18  years  of  age  can  make  a  will  of  chattels ;  and 
by  the  New  York  revised  statutes  the  age  to  make  a  will  of 
personal  estate  is  raised  up  to  18  in  males,  and  16  in  females." 

To  these  statutory  regulations,  let  me  add  the  law  of  Con- 
necticut, which  requires  the  age  to  be  17  years ;  while  that  of  ^*^*^  J821. 
Massachusetts  requires  18  years.    In  Ohio,  Illinois,  and  Mis-  Sitc8*1^^!Il 
sissippi,  females  are  competent  to  make  a  will  of  both  real   See  4  Kent 
and  personal  estate  at  the  age  of  18.    These  alterations  of  j,  *^- 
the  common  law  are  by  statutary  regulations.    Thus  then,    Kent  6&f 
we  perceive  that  a  will  of  personal  property  by  a  minor  of  18 
years  is  good  in  any  of  those  States ;  and  we  meet  with  no- 
thing to  the  contrary  in  any  of  the  States,  except  in  the  soli- 
tary instance  cited  from  North  Carolina,  Williams  v.  Baker ^  ^S?'*%t?^' 
and  this  decision  was  made  by  only  two  judges,  against  the   ^'^i. 
opinion  of  Ch.  J.  Taylor,  who  utterly  dissented. 

The  common  law  right  of  Martha  Posey  to  make  the  pre- 
sent will  is,  therefore,  I  apprehend,  placed  beyond  all  differ- 
ence in  opinion ;  and  whoever  will  attentively  read  the  deci- 
sion of  Ch.  J.  Parker  in  Deane  v.  lAitlefield,  may  be  well  led  j  pick.  339. 
to  doubt  whether  the  common  law  testamentary  age  could 
be  wisely  changed  to  that  of  21  years.  It  might  perhaps  be 
advisable  to  adopt,  at  most,  the  ages  of  16  and  18  years,  asa  fair 
limitation,  which  has  been  done  in  so  many  of  the  States^. 
But  that  a  minor  of  18  years  can  by  common  law  make  a  tes- 
tament, who  can  doubt,  if  he  respects  our  own  Act  of  1712, 
and  the  law  of  its  adoption  ? 

We  come  now  to  the  second  question  of  the  case, — Has 
the  common  law  been  altered  in  this  respect,  either  expressly 
or  Impliedly,  by  any  Act  of  the  Legislature  ?  The  first  Act 
having  any  bearing  on  the  question  is  that  of  1789.  It  enacts, 
"  That  any  person  having  right  or  title  to  any  land,  &c.  ^  ^^  ^^ 
(femes  coverts^  persons  of  unsound  mind,  and  infants  excepted,) 
may  dispose  tiiereof  by  will  in  writing,  to  be  signed  by  the 
person  devising  the  same,  or  some  other  person  in  his  place 
and  by  his  express  direction,  and  attested  and  subscribed  by 
three  credible  witnesses  in  the  presence  of  the  said  devisor.'' 
The  provision  of  three  witnesses  constitutes  a  guard  of  great 
moment  to  testators ;  but  the  Act  relates  to  recU  estates  alone, 
and  can  by  no  construction  be  made  to  apply  to  testaments 
of  personal  property.  This  is  satisfactorily  illustrated — ^if 
any  illustration  could  be  necessary,  by  the  uniform  practice 
up  to  the  year  1824  of  admitting  to  probates  wills  of  personal 
property,  although  they  had  no  subscribing  witness  whatever, 
22 
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JjoLuiOTj^    if  Otherwise  well  attested.    The. chief  object  of  the  Act  of 
^       '        \  1789  in  the  section  referred  to,  was  to  place  over  all  devisors 
T^         the  guard  against  similar  influences,  of  three  witnesses  actu- 
^^      ally  attesting  the  devise,  and  at  the  devisors  request ;  and  it 
Poaey.      was  a  desideratum  early  observed,  that  the  same  guards  ought 
to  be  required  in  testaments  of  personal  property ;  but  still 
such  wills  uniformly  passed  probate  without  any  such  sub- 
scribing witnesses.    It  was  equally  desirable  that  none  but 
men  of  mature  age  should  be  executors  as  well  as  adminis- 
trators. 

6  8taL938  ^^^  ^^^  ^^  ^^^  ^^^*  ^^^^  passed,  which,  among  many 
amendments  of  the  law,  enacts, — "  That  from  and  after  the 
first  day  of  May  next,  all  wills  or  testaments  of  personal  pro- 
perty shall  be  executed  in  writing  and  signed  by  the  testator 
or  testatrix,  or  by  some  other  person  in  his  or  her  presence, 
and  by  his  or  her  express  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  of  the  said  testator  or  testatrix 
by  three  or  more  credible  witnesses ;  or  else  they  shall  be 
utterly  void  and  of  no  eflect."  This  Act  of  1824  is  very  pro- 
perly entitled,  "  an  Act  for  the  amendment  of  the  law  in  di- 
vers particulars  therein  mentioned."  This  title  gives  us  at 
once  the  clue,  if  not  the  key,  of  its  proper  character  of  particu- 
lar and  Specific  amendments  of  the  law.  To  the  amend- 
ments, therefore,  the  Act  is  to  be  confined,  by  its  letter,  spirit, 
and  objects.  The  maxim  expressio  unis  est  excltisio  alieriuSj 
peculiarly  applies  to  such  amendments.  How  can  we,  then, 
so  construe  it,  as  to  take  away  the  vested  right  of  minors,  at 
common  law,  to  make  testaments  of  their  personal  property? 
The  converse  would  seem  to  follow,  from  the  additional 
^uard  civen  to  their  wills,  by  the  requisition  of  three  attest- 
ing ana  subscribing  witnesses ;  which  constitutes  so  much 
safety  against  impositions,  and  is  plainly  intended  to  protect, 
in  extrefjtis,  the  weak  minded  of  all  ages.  The  mischief 
had  been  felt ;  and  the  remedy  is  applied  by  the  Act. 

By  the  2d  section  of  the  same  Act,  it  is  declared, — "  That 
no  executor  or  executrix  shall  take  upon  himself  or  herself 
the  administration  of  any  will,  or  devise,  unless  he  or  she 
be  at  the  full  age  of  21  years."  For  what  reason  can  this 
section  take  away  the  vested  right  of  bequeathing  property 
at  common  law  1  The  executors  are  required  to  be  of  full  age, 
for  good  reasons.  They  ought  to  be  men  of  practical  sense 
and  of  business  habits,  before  they  undertake  the  administra- 
tion of  the  affairs  of  others.  But  how  can  such  reasons  have 
any  bearing  upon  the  general  right  of  minors  to  bequeath 
personal  property  ?  The  testamentary  right  consisting  in  an 
indulgence  to  the  wishes  of  the  owner  as  to  whom  his  pro- 
perty shall  go,  when  he  shall  himself  have  no  farther  use 
for  it.  A  testator  has  no  competitors  to  delude,  or  make 
money  at  his  expense ;  he  gives,  but  does  not  bargain  ;  and 
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aocordiDgly  the  law  allows  the  right  of  bequeathing,  even  to   CoLointu, 
the  weak  minded — "  Sic  volo,  siciubeo"  is  his  lawful  privi-  ^  ^^^'  ^^^  ^ 
lege:  and  he  is  therefore  master  of  his  own  last  will — unless         Tr  ^  ^ 
impoeed  upon,  or  unduly  influenced.  ^^  ^ 

By  this  construction,  the  common  law  right  of  minors  to  James. 
bequeath  personal  property  is  preserved :  the  law  assimilat- 
ing to  itseU*  both  the  requisition  of  three  witnesses  to  every 
last  will,  and  the  agency  of  executors  of  mature  age.  This 
preserves  and  improves  our  laws  on  last  wills.  The  Court 
has  therefore  aimed  in  its  construction  of  the  Acts  of  1789 
and  1824,  to  consider  them  as  specific  and  affirmative  alter- 
ations of  the  common  law,  intended  to  improve,  not  destroy 
it — and  of  course  such  laws  are  in  all  other  respects  confor- 
mable to  it. 

It  follows  from  such  views  of  the  common  and  statutory 
law  of  last  wills,  that  a  minor  of  IS  years  of  age  may,  still, 
make  a  bequest  o[  his  personal  estate,  by  conforming  to  those 
statutory  provisions. 

The  appeal  is  therefore  dismissed. 

Evans,  J.  and  Frost,  J.  concurred. 
Motion  refused. 

Withers,  J. — As  a  Judge  I  feel  constrained  to  hold  that 
the  testatrix  was  competent  to  make  the  will  in  question — 
for  I  suppose  such  to  be  the  common  law,  no  matter  whence 
the  piinciple  be  derived.  At  the  same  time  I  deem  the  decision 
to  present  an  incongruity,  and  that  the  subject  was  omitted 
by  accident  in  passing  the  Act  of  1824.  I  am  able  to  see,  so  far 
as  mere  policy  is  concerned,  no  reason  why  a  minor  shall 
not  devise  real  estate,  yet  he  may  bequeath  personalty. 

O'Neall,  J.  and  Wardlaw,  J.  concurred. 


Joseph  Brailsford  v.  Wm,  M.  James,  admW. 

Debt  on  account  stated. — Plea^  Statute  of  Limitations. — The  sum  claimed,  (one 
hundred  and  eighteen  dollars  76  2-3 — 100  dollars,  with  interest  from  the  first 
of  March,  1837,)  arose,  it  was  alleged,  on  a  settlement  had  with  the  plaintiff 
by  defendant's  intestate,  who  had  been  trustee  of  an  estate  in  which  the  plaintiff 
was  interested :  seven  yean  after  the  accrual  of  the  cause  of  action,  in  convert 
sation  with  a  stranger,  the  intestate  used  the  following  words,  relied  on  as  an 
acknowledgement,  to  escape  the  bar  of  the  statute  of  limitations,  to  wU,  "  Joe 
(the  plaintiff,)  need  not  scruple  about  owing  me  the  amount,  for  I  am  owing 
him  money  on  the  trust  estate  with  interest  from  the  day  of  settlement,  (that  is 
the  statement  which  H —  made  at  my  house,)  and  adding  the  interest,  I  owe 
him  three  hundred  dollars." — Hdd  that  the  words  were  not  sufficient  to  identi- 
ty the  debt  sued  on  with  that  of  which  the  intestate  spoke. 
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COLUMBU, 

If  or.  t»4S. 


—     "V 

BTBilsford 

▼. 

Jaznei. 


Before  Withers,  J.  at  Sumter,  Spring  Term,  1848. 

The  action  was  debt  on  an  account  stated.  Mathew  James 
was,  in  his  lifetime,  trustee  of  an  estate  in  which  the  plaintiff 
was  interested,  and  the  accounts  between  James,  tnistee,  and 
those  interested  in  the  estate  were  adjusted,  and  a  decree  pro- 
nounced in  the  Court  of  Equity.  Alter  the  decree  and  with 
a  view  to  correct  some  errors,  or  to  make  the  accounts  be- 
tween Mathew  James  and  the  plaintiffmore  perfect,  they  stated 
an  account  1t)etween  themselves,  upon  which  a  balance  was 
found  in  favor  of  the  plaintiff — on  the  back  of  that  account 
was  indorsed  as  follows :  "  We  have  exan^ined  the  within 
account  and  find  the  same  correct,  and  that  there  is  due  from 
M.  James  to  Jos.  Brailsford  the  sum  of  one  hundred  and  eigh- 
teen dollars,  76f  cents,  with  interest  thereon  from  the  first  day 
of  March,  1837,  and  that  the  same  be  filed  among  the  papers 
and  become  a  part  of  the  record  in  the  case  above  stated ;  this 
4th  March,  1837,  (signed)  J.  Brailsford,  Mathew  James."  The 
case  stated  was  Jos.  and  Theo.  W.  Brailsford,  and  W.  M.  Fel- 
flSt  and  "^Ife  "v.  Mathew  James,  trustee. 

'The  action  was  barred  by  the  statute  of  limitations,  which 
was  pleaded,  unless  what  Mr.  M.  James  said  to  Doctor  W. 
M.  Felde^  in  February,  1844,  about  a  fortnight  before  his 
death,  should  have  the  effect  of  removing  that  bar.  It  ap- 
peared that  about  the  time  stated,  the  plaintiff  was  studying 
medicine  under  W.  M.  Felder,  and  a  conversation  had  occur- 
red between  Felder  and  M.  James,  in  January,  1844,  as  to  the 
plaintiff's  resorting  to  a  course  of  lectures,  or  giving  up  the 
study  of  medicine.  "In  February,  1844,  (said  Doctor  Felder) 
the  Monday  week  before  his  death,  Mr.  Mathew  James  asked 
me  if  Brailsford  had  given  out  the  study  of  medicine,  and  told 
me  to  tell  him  he  must  not  think  of  it — that  he  could  not 
then  raise  the  money  to  send  him  to  the  lectures,  but  he  would 
next  fall.  We  calculated  the  amount  required  for  two  courses 
of  lectures — and  he  said  Joe  need  not  scruple  about  owing- 
him  the  amount,  for  he  was  owing  him  money  on  the  trust 
estate,  with  interest  from  the  day  of  settlement — that  is,  the 
settlement  which  Hemphill  made  at  his  house — run  over  the 
interest  in  his  head,  and  said  he  owed  him  $330."  This  con- 
versation occurred  near  7  years  after  cause  of  action  sued 
upon  accrued. 

The  question  was  whether  the  acknowledgment  was  suf- 
ficient to  avoid  the  bar  of  the  statute. 

The  Circuit  Judge  charged  the  jury  that  there  must  have 
been  an  acknowledgment  by  James  that  the  specific  debt  sued 
for  was  due  and  owing,  and  also  a  promise  to  pay  it,  or  lan- 
guage used  clearly  equivalent  to  a  promise  to  pay ;  that  after 
the  statute  had  barred  a  claim,  a  mere  naked  acknowledge 
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ment  that  the  debt  was  owing,  with  nothing  more,  was  not    CounaiA^ 
enoogh  to  answer  the  plea  of  the  statute.  ^^^^'  1^48.^ 

A  good  deal  of  testimony  was  offered  by  the  defendant  go- *^  «   -Lfo^"* 
ing  to  show  that  Mathew  James  was  extremely  kind  to  plam-    ^■*^|»'^ 
ti^  furnishing  him  with  every  thing  except  his  boarding,      James, 
guarding  his  interests  and  property  from  the  effects  of  his 
own  improvidence,  by  attending  sheriff's  sales,  &c.    So  it 
also  appeared  that  after  the  date  of  the  cause  of  action,  a  suit  in 
Equity,  much  litigated,  arose,  affecting;  the  estate  of  Brails- 
ford  ;  with  regard  to  which  the  plaintiff,  with  Theodore  W. 
Biailsford  and  Felder  and  wife,  agreed  to  be  accountable  for 
two  hundred  dollars  towards  compensation  of  counsel  to  be 
employed  by  M.  James.    He  did  employ  F.  J.  Moses  and  T.  ■ 
J.  Withers^,  and  paid  each  a  fee,  but  it  did  not  appear  how 
much.   A  schedule  of  plaintiff's,  filed  and  sworn  to  on  2  Jan* 
uary,  1847,  under  the  Insolvent  debtor's  act,  was  produced, 
in  which  no  reference  was  made  to  the  demand  now  sued 
for — ^but  Uie  plaintiff,  on  the  occasion  when  he  applied  for  his 
discharge,  was  examined  on  this  matter  by  the  creditors's 
counsel,  and  was  nevertheless  discharged. 

The  jury  returned  a  verdict  for  the  defei 
plaintiff  appealed,  on  the  ground : 

That  his  Honor  erred  in  charging  the  jui 
a  debt  already  barred  by  the  statute  of  limitai 
be  an  express  promise  to  pay  it ;  and  that 
admisBion  that  the  debt  is  still  due  and  uni 
nied  by  any  expression,  declaration,  or  qual 
tive  of  an  intention  to  pay,"  is  insufficient  i 

Jiichardson^JloT  the  motion. 

W.  F.  DeSaussure  and  Moses,  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court 
The  action  was  founded  on  what  was  alleged  to  be  an  ac- 
count stated,  and  the  sum  claimed  was  one .  hundred  and 
eighteen  dollars  7^  cents,  with  (he  interest  from  the  1st  day 
of  March,  1837.  This  balance  arose  on  a  settlement  had  with 
the  plaintiff  by  the  defendant  in  reference  to  a  suit  in  Equity, 
wherein  the  plaintiff  was  one  of  the  complainants,  against  M. 
James,  deceased,  as  trustee. 

The  acknowledgment  relied  upon  to  escape  the  bar  of  the 
statute  of  limitations  was  made  to  one  Wm.  M.  Felder,  who 
was  in  conversation  with  the  defendant's  intestate  in  Febru- 
ary, 1844,  about  the  question  whether  the  plaintiff  should  at- 
tend medical  lectures — and  the  language  used  is  reported  by 
the  said  witness  as  follows,  to  wit,  '^  Joe  need  not  scruple 
about  owing  me  the  amount,  for  I  am  owing  him  money  on 
the  trust  estate,  with  interest  from  the  day  of  settlement  (that 
is  the  statement  which  Hemphill  made  at  my  house)  ana  ad-, 
ding  the  interest  I  owe  him  $330." 
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CoLusnri,       The  question  is,  does  this  identify  the  debt  sued  on  with 
Nov.  ^8^'  that  of  which  M.  James,  deceased,  spoke?  Many  examples  of 

'^  -Rrtuimf  Td  '  '^^'^^  ^'^  "^^  *^  ^^  ^^  subject  may  be  found  in  our  books ; 
Braiisford    ^^^  ^^  ^^^^  ^^^  ^^^  ^  consulted  in  the  cases  of  Cooke  v. 

James.      Ash^  Chambers  and  Campbell  v.  Sims,  and  Williamson  v. 

King",  adfrir,  of  Bacot.    It  is  said  in  the  last  case  cited,  the 

aS.       acknowledgment  must  be  of  some  specific  demand — ^that  "the 

BiS.  cues   promise  should  be  so  explicit  that  the  liability  could  be  made 

9  M  *M  ^'  snft  *PP®''®"^^  '^y  stating  the  terms  of  the  undertaking  in  a  declar- 

aMcMuL606.^^jQjj^  reference  bemg  had  to  the  old  demand  for  a  considera* 

tion  ;  that  is,  the  extent  of  the  liability  must  appear  in  the 

terms  of  the  assumption." 

In  the  casd  of  Chambers  ^  GampbeU  y.  Sims,  Sims  the 
deceased  was  spoken  to  in  Columbia  about  the  demand  of 
the  plaintiffs  and  he  said  he  was  in  a  hurry  then,  but  he 
would  be  down  soon  again,  and  would  then  settle  by  giving 
a  note  or  by  paying  the  cash.    It  did  not  appear  that  the 

Elaintiffs  had  more  than  the  demand  sued  upon — ^yet  it  was 
eld  not  to  be  sufficiently  identified. 

The  statement  of  the  foregoing  cases  is  enough  to  shew 
that  the  doctrine  established  by  them  must  prove  fatal  to  the 
plaintiff  in  the  case  beforenis. 

As  to  the  proposition  laid  down  on  the  Circuit,  to  wit,  that 
after  the  statute  had  barred  a  claim,  a  mere  naked  acknow- 
ledgment that  the  debt  was  owing,  with  nothing  more,  was 
not  enough  to  answer  the  plea  of  the  statute ;  there  must  be 
also  a  promise  to  pay,  or  language  used  clearly  equivalent  to 
a  promise  to  pay — the  Court  is  not  now  prepared  to  speak 
with  authority.  For  that  reason  a  discussion  of  the  subiect 
here  is  also  declined.  This  case  may  well  be  disposed  oi  on 
the  other  ground  hereinbefore  presented — not  to  insist  upon 
the  circumstance  that  the  conversation  was  with  a  stranger, 
and  that  if  it  was  meant  to  be  a  promise  to  pay  at  all,  it  was 
not  made  to  the  plaintiff. 

The  motion  is  refused. 

The  whole  Court  concurred. 

Motion  refused. 
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A.  Kennedy,  survivor,  v.  Daniel  Holden.  Columbia, 

Nov.  1848. 


Where  the  omiMion  of  the  date,  in  the  copy  of  the  note,  endorsed  upon  the  pro-  ^         v — — 

ceas,  constitnted  the  only  Tarialion  between  the  copy  and  the  note  upon  which  Kennedy 

the  action  wae  brought,  the  Court,  holding  the  omission  to  be  a  mere  clerical  ^  Tj 
mwfakft,  refused  the  plaintiff's  motion  for  a  non-suit,  and  granted  the  defend- 
ant leave  to  amend,  on  condition  that  the  case  should  be  continued. 

Before  Wardlaw,  J.  eU.AbbevUlej  Spring  Ternij  1848. 

This  was  a  sum.  pro.  brought  to  recover  the  balance  due 
on  three  small  notes  under  seal.  The  plaintiff  having  proved 
the  defendant's  handwriting,  the  defendant's  attorney  brought 
to  the  notice  of  the  Court  the  fact,  that  in  copying  the  notes 
in  the  process,  the  plaintiff's  attorney  had  omitted  the  date 
of  one  of  them,  and  that  without  that  one  the  case  would 
be  below  the  jurisdiction  of  the  Court ;  and  moved  for  a 
non-suit. 

Upon  motion  of  the  plaintiff's  attorney,  the  Circuit  Judge 
permitted  him  to  amend  the  process,  by  inserting  the  date, 
upon  condition  that  the  case  should  be  continued ;  and  so 
refused  the  defendant's  motion,  and  marked  the  case  con- 
tinued. 

The  defendant  appealed  from  the  decision  of  the  Circuit 
Judge,  and  moved  the  Court  of  Appeals  to  reverse  the  same : 

1.  Because  he  erred  in  refusing  the  motion  for  a  non-suit. 

2.  Because  he  erred  in  granting  plaintiff  leave  to  amend 
his  process — the  sum  sued  for,  apart  from  the  note  the  date 
of  which  was  not  endorsed  on  the  process,  being  below  the 
jurisdiction  of  the  Court. 

3.  Because  the  decision  was,  in  other  respects,  contrary  to 
law  and  evidence. 

Jonesj  for  the  motion. 
PerriUy  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  motion,  in  this  case,  was  for  a  non-suit,  and  was 
founded  on  the  ground  that  the  aUegata  et  probata  did  not 
correspond;  insomuch  that  one  of  the  three  notes,  upon  which 
the  action  was  brought,  should  be  excluded  as  not  proved, 
because  the  one  produced  had  a  date,  whereas  the  date  was 
omitted  in  the  copy.  In  no  other  particular  was  there  any 
variation.  The  Judge  granted  leave  to  amend,  after  the 
plaintiff's  testimony  was  closed  and  the  motion  was  made 
for  non-suit,  but  subjected  the  plaintiff  to  a  continuance. 

We  look  upon  the  omission  to  copy  the  date  of  the  note, 
in  this  case,  as  a  mere  clerical  mistake.  If  the  note  haa 
been  set  forth,  at  large,  in  the  body  of  the  process,  except  that, 
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CoLuiou,  as  to  the  date,  it  was  written  as  on  the day  of  — ,  18 — ^ 

^  Nov.  1848.  ^  j^jj J  there  bad  been  a  special  demurrer,  or  exception  had  been 
^  ^  taken  in  any  other  fomi,  it  is  supposed  there  could  have  been 
y°^  no  well  founded  objection  to  a  motion  to  amend. .  The  mo- 
Holden.  tion,  in  this  case,  can  scarcely  be  said  to  be  more  meritorious 
than  that  just  supposed.  In  cases  of  mere  clerical  mistake, 
in  a  matter  not  touching  the  material  elements  of  the  cause 
of  action,  the  power  to  grant  leave  to  am^id,  especially  in 
the  sum,  pro.  jurisdiction,  should  be  rather  liberally  exercised 
*  in  the  promotion  of  clear  right — taking  care  not  to  work  sur- 
prise to  defendant,  on  the  one  hand,  nor  to  patronize  a  loose 
negligence  by  plaintiflF's  attorney,  on  the  other.  That  safe 
middle  course,  which  shall  enable  the  Circuit  Judge  to  steer 
clear  of  both  these  consequences,  and  yet  promote  justice,  is 
not  very  easy  to  be  designated  in  individual  cases — it  is,  per- 
haps, not  capable  of  being  denned  as  a  general  rule. 

The  view  we  have  taken  of  this  case  relieves  us  from  the 
inducement  to  discuss  some  general  rules  of  law  that 
have  been  referred  to  in  the  argument — we  do  not  mean 
to  weaken  them,  in  any  degree,  by  the  present  judgment. — 
That  which  visits  a  non  conformity  between  proof  and  alle- 
gation with  non-suit,  is  not  obviously  applicable  here — for 
the  case  really  was  (allowing  the  allegata  to  include  copies 
of  the  notes  endorsea  on  the  process,)  that  the  proof  corres- 
ponded altogether  with  the  note  copira,  and  brought  in  ques- 
tion, so  far  as  every  essential  particular  of  it  was  concerned. 
Certainly,  in  this  case,  a  date  was  not  essential  as  to  the 
rights  of  either  party.  It  is  not  meant  to  be  affirmed,  that  a 
ease  may  not  be  conceived  wherein  a  date  would  become  an 
essential  feature. 

Our  judgment,  therefore,  being  that  the  power  exercised| 
in  this  case,  was  both  lawful  and  discreetly  applied  in  the 
instance,  we  are  led  to  the  conclusion  that  the  motion  be  dis- 
missed ;  and  it  is  ordered  accordingly. 

Richardson,  J. — O'Neall,  J. — ^Wardlaw,  J.  and  Frost, 
J. — concurred. 

Motion  refused. 
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Samuel  S.  Tended  v.  Thomas  T.  Toudiierry.  Coldmbu, 

Not.  1848. 
A  oottstable  haying  levied  on  a  mare  belonging  to  one  June,  the  deiendant  ^         v         ' 
agreed,  if  he  would  allow  June  to  resume  the  present  possession  of  the  mare,       Tindal 

he  would  stand  security  for  its  appearance,  to  be  delivered  lo  the  constable  on  _      J' 

the  next  day,  or  pay  the  debt  to  satisfy  which  the  levy  had  been  made — kdd  o«ny> 

that  the  agreement  of  the  defendant  was  an  original  promise,  and  not  within 
the  statute  of  frauds. 

Before  Richabdson,  J.  at  Sumter^  Fall  Term,  1848. 

Sum.  pro.  on  special  agreement.  The  process  states  that 
the  plaintiff,  being  a  constable,  levied,  under  a  domestic  at- 
tachment, issued  against  one  J.  H.  June,  on  a  grey  mare,  Aie 
property  of  June;  and  'Uhat  the  defendant,  in  consideration 
that  your  petitioner  would  deliver  the  said  grey  mare  into 
the  possession  of  the  said  J.  H.  June,  agreed  with  and  prom- 
ised to  your  petitioner  that  he,  the  aefendant,  would  imme- 
diately sign,  make  and  enter  into  a  bond  that  the  said  grey 
XDare  should  be  delivered  by  the  said  June  to  your  petitioner 
on  the  next  day,"  &c. ;  that  the  plaintiff,  confiding  in  said 
promise,  *'  permitted  June  to  resume  his  possession  of  the 
'mare ;"  that  June  has  since  absconded  with  the  mare,  and 
defendant  has  not  performed  his  promise,  &c. 

Testimony  for  plaintiff,  W.  J.  Gibson  was  the  magistrate 
who  issued  the  attachment.  Plaintiff,  defendant  and  June 
came  to  him  with  the  mare ;  defendant  agreed,  if  plaintiff 
would  give  up  mare  to  June,  he  would  sign  a  bond  for  the 
return  of  the  mare,  by  June,  to  plaintiff,  on  next  day ;  June 
took  possession  of  mare,  and  defendant  refused  to  sign  the 
bond ;  witness  wrote  two  bonds — neither  of  which  would 
defendant  sign.  Witness  then  indorsed  on  the  attachment, 
as  follows :  "  I,  Thos.  T.  Touchberry,  agree  to  stand  security 
for  the  appearance  of  the  above  named  grey  mare,  to  be  de- 
livered to  S.  S.  Tindal  to-morrow,  or  pay  th^  amount  of  sixty- 
seven  dollars  47  cents,  and  all  costs  that  may  occur  on  this 
attachment,  this  6th  September,  1847."  Defendant  sat  down 
and  commenced  signing  this  instrument — put  to  it  the  two 
first  initials  of  his  name,  <<  T.  T."  and  then  refused  to  com- 
plete the  execution ;  finally  refused  to  sign  any  instrument. 
Mare  was  worth  $40  or  $60.  June  has  since  absconded 
with  her. 

J.  S.  Tindal.    Plaintiff  took  the  mare  in  his  lot ;  June  got 
on  her,  and  they  went  to  his  store. 

Charles  Jones.    Was  at  TindaPs  store  when  plaintiff  came 
with  the  mare ;  June  got  on  her,  plaintiff  holding  the  bridle : 
defendant  said  let  him  have  her,  and  he  would  sign  a  bond 
23 
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Coi-trim^  to  indemnify.    Then  plaintiff  gave  up  the  mare.    Defend- 
Nov.  184&  ^^^^  ^g^g  drinking — not  very  drunk. 

-^.'C!    '     On  the  attachment  was  indorsed  a  levy  of  the  mare,  dated 
^*°^      6th  September,  1847. 
Teuchberry.      The  defendant  moved  for  a  non-suit,  on  the  eround  that 
the  contract,  as  alleged  and  proved,  was  within  the  4th  sec- 
tion of  the  statute  of  frauds. 

The  Circuit  Judge  overruled  the  motion,  and  decreed  for 
the  plaintiff  $40. 

The  defendant  renewed,  in  the  Court  of  Appeals,  his  mo- 
tion for  a  non-suit,  on  the  ground  taken  below. 

Richardson^  for  the  motion. 
Haynesworthy  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

In  the  consideration  of  this  case,  I  shall  assume  that  the 
promise,  made  by  the  defendant,  was  that  which  was  put  in 
writing,  and  which  was  verified  by  the  defendant's  putting 
the  initials  of  his  name,  viz  :  "  That  he  would  stand  security 
for  the  appearance  of  the  above  named  grey  mare,  to  be  de- 
livered to  S.  S.  Tindal  to-morrow,  or  pay  the  amount  of  $67 
47,"  &c.  In  the  construction  of  the  4th  section  of  the  stat- 
ute of  frauds,  we  have  decided,  in  the  case  of  FUer  v.  CUv- 
enSf  that  the  word  asreemerU  means  the  same  as  pramUe, 
and  that  the  statute  does  not  require  that  the  consideration  of 
the  promise  shall  be  in  writing,  but  only  the  promise  itself. 
As  to  the  consideration,  the  statute  does  not  dispense  with  it. 
A  sufficient  consideration  is  equally  necessary  since,  as  before 
the  statute.  The  promise  without  a  consideration,  although 
the  promise  be  in  writing,  is  not  binding.  For  this  reason  it 
has  always  been  held  that,  where  the  promise  was  to  answer 
for  a  debt  or  default  of  another,  the  original  debtor  should  be 
discharged,  or  there  would  be  no  consideration  to  support  the 
promise — it  would  be  only  collateral ;  that  is,  to  }>ay  in  case 
the  other  did  not.  But  in  cases  where  no  previous  liability 
existed,  the  question  always  is,  to  whom  did  the  promisee 
look  for  the  performance  of  the  contract ;  did  he  look  to  the 
promiser  alone,  or  only  in  case  a  third  person  did  not  pay  or 
perform  ?  In  the  first  case,  the  promise  was  original  or  pri- 
mary. In  the  last,  it  was  secondary  or  collateral.  The  first 
would  not  be  within  the  statute :  the  last  would  be.  This  is 
illustrated  by  the  cases  put  in  the  books.  If  one  tell  a  shop- 
keeper to  "  let  A  have  goods  and  I  will  pay  for  them,"  this 
is  an  original  promise ;  but  if  he  had  said  "  let  A  have  goods, 
and  I  will  be  security  that  he  will  pay  for  them,  or  if  he 
does  not  pay  I  will,"  this  is  but  a  collateral  liability,  and  not 
binding  unless  it  be  in  writine.  If  in  writing,  it  would  be  a 
binding  promise,  because  the  delivery  of  the  goods  to  A  would 
be  a  sufficient  consideration  to  support  it.    In  the  case  of 
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Aikinson  v.  Barfidd,  the  plaintiff,  a  constable,  had  levied  a  i^^'*^'''^ 
domestic  attachment  on  a  horse,  and  the  defendant  promised^       '  ^^^* 
that,  if  he  would  surrender  the  horse  to  him,  he  would  pay^    T^^dH^"^ 
the  debt    This  was  held  to  be  a  promise  not  within  the  stat-         |^ 
ute,  because  it  was  a  direct  promise  to  pay,  supported  by  a  Toaehberry. 
sufficient  consideration.    The  same  remark  will  apply  to  the  -  ^^  ^  -^ 
cases  of  Leper  ads.  WiUiamSj  Edwards  v.  Kelly ^  and  the  case  *  g     IXgg* 
of  CfMiling'  v.  Aubert    In  all  thes§  cases,  the  plaintiffs  be-  ^  M^i^e^d 
ing  about  to  enforce  a  distress  for  rent,  the  defendants  prom-     SeL  904. 
ised  to  pay  the  rent  if  the  plaintiffs  would  forbear  to  enforce  ^^Eaat,  326. 
the  lien.    But  if  no  rent  had  been  due,  then  the  promise 
would  not  have  been  binding,  as  well  because  there  was  no 
writing,  as  because  there  was  no  consideration.    Thus,  in  the 
case  of  TTianuts  v.    WiUiams,  the  promise  was  not  only  to  si  Eng.  c.  L. 
pay  the  rent  that  was  due,  but  also  that  which  would  be  due     R*  i^* 
at  a  future  time.    This  promise  was  held  to  be  within  the 
statute,  or  to  speak  more  accurately,  it  was  held  to  be  void, 
because,  as  to  the  rent  which  was  not  due,  the  landlord  haa 
no  lien,  and  there  was  no  consideration  to  support  the  promise. 

In  the  case  of  Farley  v.   Cleveland,  it  was  held  that,  4  Cow.  433. 
where  the  promise  was  founded  on  a  new  and  original  con- 
sideration, of  benefit  to  the  defendant,  or  hurt  to  the  plaintiff, 
.  the  subsisting  liability  of  the  original  debtor  was  no  objection 
to  the  recovery. 

in  the  English  Cases,  it  would  seem  to  be  considered  as 
necessary  that  the  original  debtor  should  be  discharged.  In 
the  case  of  Edwards  v.  Kelly,  it  was  held  that  the  original 
debtor  was  dischai^ed  by  the  distress,  which  was  a  satisfac- 
tion. 

The  proceeding  by  attachment,  is  a  proceeding  in  rem^ 
and  is  like  the  seizing  of  goods  under  a  distress  warrant,  or 
under  execution ;  a  presumptive  satisfaction,  until  the  goods 
seized  are  sold,  or  accounted  for.  The  case  of  Atkinson  v. 
Barfidd  is  authority  that,  by  the  levy  of  the  attachment, 
the  original  debtor  was  discharged ;  or  that  his  discharge  • 
was  immaterial,  where  the  promise  was  founded,  as  in  Par- 
ley v.  Glevelafid,  on  a  new  and  original  consideration  of  ben- 
ent  to  the  promiser,  or  hurt  to  the  promisee — either  will  be 
sufficient  for  this  case. 

Apply  these  principles  to  the  case  under  consideration,  and 
what  is  the  result  7  The  plaintiff  delivered  up  the  mare,  in 
which  he  had  a  qualified  property,  at  the  defendant's  request. 
This  was  a  consideration  of  injury  or  hurt  to  him,  sufficient 
to  support  the  contract.  In  consideration  of  this,  the  defend- 
ant promised  that  he  would  be  security  for  the  appearance  of 
the  mare  the  next  day,  and  for  her  delivery  to  the  plaintiff. 
Words  are  to  be  construed  according  to  the  intention  of  the 

Jarties.     The  evidence  authorizes  no  such  conclusion  as  that 
une  was  bound,  by  any  promise,  to  deliver  the  mare,  for  the 
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N^^^'aift'   V^^onamnce  of  which  he  was  liable,  but  all  the  evidence 
^Now.  leia  ^ gfje^g  that  June  was  resisting  the  levy,  iind  endeavoring  to 
^^r^~^  carry  off  the  mare  without  the  plaintiff's  consent.    The  pro- 
^^     mise  was  not,  therefore,  that  the  defendant  would  guarantee 
AMby,     that  June  should  return  the  mare,  committed  to  him  as  a 
bailment  by  the  plaintiff,  but  the  defendant  took  upon  him- 
self the  obligation  that  the  mare  should  be  delivered  at  the 
time  specified.    It  was,  therefore,  an  original  promise,  and 
not  within  the  statute  of  frauds.    It  is  not  like  tl^e  case  of 
S  Ld.  Ray.   Burckmyer  v.  Darnell,    There  the  allegation  was  that  the 
1066.       defendant  promised  that  Edwards,  to  whom  the  horse  was 
loaned,  should  return  him ;  not,  as  ia  this  case,  that  the  horse 
should  be  returned.    In  that  case  the  Court  say,  that  as  Ed- 
wards was  liable  in  detinue  on  the  bailment,  the  defendant's 
liability  was  only  collateral  to  answer  in  the  default  of  an- 
other.   In  this  case  it  does  not  appear  that  the  plaintiff  gave 
any  credit  to  June  whatever ;  the  bond  to  be  given  was  the 
defendant's  bond,  not  June's  bond  with  the  defendant  as  se- 
^  curity.    It  seems  to  me,  therefore,  that  this  case  is  within 

the  reasons  of  the  Court,  in  the  case  of  Burckmyer  v.  Dor- 
ndl,  that  where  the  whole  credit  is  given  to  the  undertaker, 
so  that  the  other  party  is  but  his  servant,  and  there  is  no 
romedy  against  him,  it  is  not  a  collateral  undertaking,  as  it 
would  be  where  the  undertaker  comes  in  aid  of  another's  li- 
ability, and  both  are  answerable  according  to  their  distinct 
engagements. 

Accordmg  to  the  best  interpretation  I  can  give  to  the  pKh 
mise  of  the  defendant,  he  alone  was  looked  to  for  the  per- 
formance of  it.  It  is  the  same  as  if  the  mare  had  been 
delivered  to  him.  The  bailment  was  to  him  and  not  to  June, 
and  consequently  it  is  an  original  undertaking  on  his  part. 
The  motion  is  dismissed. 

Richardson,  J. — O'Ne all,  J.—  and  Frost,  J. — concurred. 
Wardlaw,  J. — and  Withers,  J. — dissented. 

Motion  refused. 


J.  H.  Dogan  v.  8.  J,  Ashby, 

Where  It  !•  intended  to  czamiiie  a  joror  as  a  witiftss,  and  especially  oo  the 
({aestion  of  the  credibility  of  witnesses,  notice  in  fainess  riioald  be  giTen  to 
the  opposite  side,  and  ihus  enable  him  to  know  to  what  extent  the  juror's  yer- 
dict  will  be  influenced  by  his  own  eridenoe. 

Before  O'Neall,  J.  at  Union,  Fall  Term,  1848. 
This  was  an  action  of  debt  on  a  note,  under  seal,  for 
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$lfiOS  47-100,  dated  24th  March,  1837,  executed  b7  Daniel  CaunmA, 
Thomas  and  Uie  defendant,  dae  and  payable  one  day  vBtetJ^^'  ^^^'  ^ 
date. 


The  defence  was  usury  and  payment.  The  defendant  ^f"'' 
contended,  according  to  the  testimony  of  Col.  Thomas,  that  Aihby. 
this  note  was  giren  for  $400,  paid  to  sheriff  Johnson,  and 
several  small  debts,  and  18  per  cent  interest  The  plaintiff 
contended  that  tbe  note  was  given  in  satisfiiction  of  the 
cases,  Lewis  N.  Shetton  v.  ThomcLs  and  Ashby  ;  Wtn.  Rice 
T.  Danid  Thomas  ;  John  Mc  Glure  v.  Daniel  Thomas.  The 
date  of  the  note  corresponded  with  the  receipts  given  in 
satisfaction  of  those  cases.  Tbe  aggregate  of  those  cases 
was  $1,741  47 ;  the  note,  being  for  $1,603  47-100,  was  #148 
less  than  the  same.  It  appeared  from  the  examination  of 
sheriff  Johnson,  that  he  did  let  the  plaintiff  have  a  note  of 
about  $400  on  Ool.  Thomas. 

Thomas  proved  that  in  addition  to  the  two  first  credits  on 
the  note,  viz :  $260,  28th  April,  1839 ;  $188  60, 28th  August/ 
1841 ;  he  had  delivered  to  the  plaintiff  a  note  of  L.  B.  Jeter 
for  $1,260,  of  which  $700  was  to  be  applied  to  the  note  now 
in  suit :  this  was  in  1837,  after  the  note  in  suit  was  given. — 
He  proved  that,  13tb  September,  1842,  he  let  the  plaintiff 
have  a  note  on  Stevenson  for  $700,  due  in  1844^  which  was 
to  be  applied  in  payment  of  this  note ;  afterwards,  he  said, 
the  plaintiff  applied  it  to  a  note  of  $400,  and  the  balance,  after 
reducing  it  to  cash,  was  credited  on  this  note,  13th  Septem- 
ber, 1842»  $101  49. 

It  appeared,  by  the  testimony  of  L.  B.  Jeter,  that  Colonel 
Thomas  had  his  note  for  $1,100,  with  interest  from  the  date, 
February,  1837 ;  and  that  he  traded  it  to  the  plaintiff,  as 
Thomas  told  him,  in  payment  of  money  which  he  owed  the 
plaintiff,  and  a  little  execution.  The  witness  paid  his  note 
to  plaintiff  in  June,  1838. 

If  Col.  Thomas's  testimony  was  entitled  to  credit,  it  was 
clear,  beyond  all  doubt,  that  the  note  was  usunous ;  and  that 
it  had  been  paid.  The  plaintiff  swore  sheriff  Johnson,  ex- 
sheriff  McBeth,  (who  was  one  of  the  jurors  trying  the  case,) 
the  Clerk,  Mr.  Keenan,  and  Gen.  Gadbury :  they  all  concur- 
red in  saying  that  Col.  Thomas  was  a  man  of  bad  character, 
and  unworthy  of  belief. 

The  defendant  offered  to  prove  that  it  was  the  usage  of 
the  plamtiff  to  charge  usurious  interest.  The  Circuit  Judee 
thought  such  proof  was  no  more  admissible,  than  would  be 
an  offer  on  the  trial  of  an  indictment  for  larceny,  to  prove 
that  it  was  the  habit  of  the  prisoner  to  steal :  or,  on  the  tnal 
of  an  action  of  slander,  that  it  was  the  usage  of  the  defend* 
ant  to  speak  ill  of  all  of  whom  he  had  occasion  to  speak. 

The  case  was  submitted  to  the  jury,  with  verv  favorable 
instmctions  for  the  defendant.  For  his  Honor  told  the  jury 
ihat«  from  his  knowledge  of  CoL  Thomas^  and  his  early  as* 
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OocmaiA,   sociatiops  with  him  in  public  life,  he  should  be  slow  to  be- 
^^^-  ^^^  Ueve  that  he  would  swear  falsely.    Still  he  told  them  that 
*    T^      '  they  knew  him  as  well  as  he  did,  and  so  did  the  respectable 
^^f^      gentlemen  who  had  testified  against  him,  and  that  they  had 
Ashby.     the  right  to  disbelieve  him  if  they  chose.    He  thought  it  pro* 
bable  that,  after  the  lapse  of  so  many  years,  he  had  forgotten 
how  the  debt  arose,  and  that  he  had,  by  mistake,  stated  it 
wrong.    He  thought  that  it  was  most  likely  that  the  note 
was  given  in  satisfaction  of  the  judgments,  herein  before  spo- 
ken of.    Taking  that  to  be  the  case,  he  thought  the  jury 
might  very  well  conclude,  that  the  forbearance  was  on  an 
tisurious  consideration.     If  that  were  the  case,  and  they 
should  be  satisfied  that  the  credits  on  the  note  were  the  only 
payments,  the  verdict  ought  to  be  for  $1,063  66,  the  balance 
of  the  principal  sum,  without  interest    and  costs.    If,  how* 
ever,  they  disbelieved  Thomas,  then  they  ought  to  find  for 
the  plaintiff,  the  balance  of  his  debt  and  interest :  which  they 
did. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  grounds : 

1.  Because  the  plaintiff,  well  knowing  he  intended  to  im- 
peach or  attack  the  character  of  the  defendant's  principal 
witness,  which  was  not  done  on  the  former  trial,  permitted 
bis  principal  witness  to  impeach  the  defendant's  witness,  to 
remain  on  the  jury  ;  which  gave  the  plaintiff  an  unfair  and 
illegal  advantage. 

2.  Because  the  pleas  of  payment  and  usury,  were  fully 
sustained  by  the  evidence  offered. 

3.  Because  the  Court  rejected  the  evidence  offered,  by  the 
defendant,  to  prove  the  usage,  habits  and  custom  of  the  plain- 
tiff, as  to  the  rate  of  interest  at  which  he  lent  money. 

4.  Because  the  witnesses  called  to  impeach  the  character 
of  defendant's  witness,  did  not  speak  from  general  character 
of  the  witness  impeached,  but  only  spoke  of  and  from  their 
individual  opinions,  when  they  said  they  would  not  believe 
that  witness. 

6.  Because  the  verdict  is  for  more  than  is  due. 

6.  Because,  under  all  the  circumstances  of  the  case,  there 
should  be  a  new  trial,  as  the  verdict  is  contrary  to  law  and 
evidence. 

A,  W.  ThMnsoUy  for  the  motion. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

In  this  case  the  defence  was  usury,  and  that  was  clearly 

S roved  by  the  witness,  Daniel  Thomas:  so  that  the  only 
isputed  point  of  the  case,  was  whether  the  jury  would  be- 
lieve him.  The  verdict,  giving  the  whole  debt,  answers  the 
question  ;  and  as  it  is  one  which  belongs  exclusively  to  the 
jury,  the  case  would  be  dismissed  without  further  observa- 
tion, but  for  the  fact  stated  in  the  first  ground  of  the  notice 
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of  appeal.    The  fact  to  which  this  ground  alludes,  is  that  S^^^'^"^ 
Mr.  McBetb,  one  of  the  witnesses  by  whom  Thomas's  credit  ^•'^^^'  ^^^-^ 
was  attacked,  was  one  of  the  jurors  who  tried  the  case.    All      rV^  ^ 
the  authorities,  from  Lord  Coke  down,  say  that  a  juror  should      ^^^B^ 
^  stand  indiflferent  as  he  stands  unsworn."    This  he  cannot  be     Ashby. 
said  to  be,  if  he  has  already  made  up  his  mind  on  the  ques- 
tion upon  which  his  verdict  depends.    If  a  juror  has  already 
made  up  his  mind,  before  he  hears  the  evidence,  founded  on 
his  own  knowledge,  or  what  he  has  heard  from  others,  he  is 
not  indifferent  between  the  parties.    His  assent  to  the  verdict 
is  not  '<  according  to  the  eviaence"  which  he  has  heard  on  the 
trial,  but  a  foregone  conclusion  to  which  his  mind  had  attain- 
ed  before  the  trial  commenced.    Such  an  objection  to  a  juror 
would,  I  have  little  doubt,  be  a  good  grouna  of  challenge. — 
If  the  juror  had  made  up  his  mind,  on  the  main  fact,  on 
which  either  the  plaintiff's  right  or  the  defendant's  defence 
finally  depended,  the  reason  of  the  objection  applies  with 
equal  force,  though  it  might  not  be  a  ground  of  challenge,  as 
its  importance  to  the  issue  could  not  te  very  well  known  be- 
fore the  trial  commenced/    (See  on  the  right  of  challenge, 
Thomas's  Coke,  380 ;  and  the  American  cases  collected  in 
the  American  Digest,  ^  vol.  686.)    It  certainly  is  contrary 
to  the  first  principles  of  jury  trial,  that  one  who  had  already 
decided  the  case  in  his  own  mind,  should  sit  in  the  jury  box. 
To  him  the  examination  of  witnesses,  the  argument  of  coun« 
sel,  and  the  charge  of  the  Judge,  is  an  unmeaning  ceremo- 
nial.   But  the  objection  applies  with  greater  force  when  the 
juror  is  converted  into  a  witness,  and  has  added  the  solem- 
nity of  an  oath  for  the  tnith  of  his  opinion.    How  can  any 
man  be  expected  to  surrender  an  opinion,  thus  expressed,  or 
assent  to  any  verdict  in  opposition  to  those  facts  or  opinions 
which  he  has  stated  under  oath  ?    His  pride,  his  self-respect 
and  his  oath,  all  forbid  it.    So  entirely  is  this  Court  satisfied 
that  such  a  witness  is  an  improper  juror,  that  where  the  ver- 
dict depended  on  his  evidence  alone,  a  case  might  arise  in 
which  the  Court  would  feel  bound  to  order  a  new  trial ;  but 
this  is  not  such  a  case ;  there  was  abundant  evidence  be- 
sides.   But  we  have  availed  ourselves  of  the  occasion— be- 
ing the  first  that  has  been  presented,  to  express  our  opinion, 
that  where  it  is  intended  to  examine  a  iuror  as  a  witness,     ^ 
and  especially  on  the  question  of  the  credibility  of  witnesses, 
notice  in  fairness  should  be  given  to  the  opposite  side,  and 
thus  enable  him  to  know  to  what  extent  the  jurors  verdict 
will  be  influenced  by  bis  own  evidence. 
The  motion  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


IM 
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.^Me  CSfev^&incf ,  /or  J  Kirby^  v.  TTm.  Camnfftatu 
Same  v.  /.  iV.  Covington. 


•^^  Unlew  lomething  appears  to  constitute  the  case  an  exception  to  the  general  rale, 

Covington.  ^^^^  ^  principal  is  liable  for  the  costs  of  his  surety,  the  principal  is,  on  that 
grmmd,  an  incompetent  witness  on  the  part  of  his  surety  in  his  defence  a^psuuk 
their  common  creditor. 

Before  O'Nball,  J.  at  Spartanburg^  Spring  Term,  1848. 

The  defendants  were  the  joint  and  several  obligors,  with 
G.  W.  Stewart,  of  the  single  bill  sued  on.  He  was  offered  to 
prove,  that  for  a  valuable  consideration,  after  the  execution  of 
the  single  bill,  the  plaintiff  had  agreed  to  forbear  sueing  on 
the  same,  to  a  day  beyond  that  on  which  the  writs  wiere  is- 
sued. 

lie  was  objected  to,  and  excluded,  as  incompetent. 

The  plaintiff  had  verdicts, — and  the  defendants  appealed, 
on  the  ground : 

That  G.  W.  Stewart's  testimony  ought  to  have  been  re- 
ceived, as  he  was  a  competent  witness  by  the  law  of  the  land. 

Bobo^  for  the  motion,  cited  Knight  v.  Pickard^  3  McC. 
71.— 3  Stark.  Ev.  1721.— 2  Stark.  Ev.  299,  and  cases  there 
cited ;  and  1  Caine's  Rep.  269. 

Henry,  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 
G.  W.  Stewart  was  the  principal  obligor  on  the  single  bill, 
and  was  offered  as  a  witness,  on  the  part  of  his  co-obligors, 
who  had  subscribed  the  bill  as  Stewart's  sureties. 

Any  pecuniary  interest,  however  small,  that  is  legally  con 
sequent  to  the  verdict,  renders  a  witness  incompetent,  because 
he  is  then  interested  in  the  event  of  the  action.    If  liable  for 
BeU  V.  Bos-  costs  he  is  of  course  incompetent.    This  is  settled  law.    The 
575-  Treiiw-^^®^^'^y  of  decidmg  whether  the  objection  to  a  witness  ap- 
ny V.Thomas, plies  to  his  competency,  or  to  his  credibility  only,  is  one  of 
iH.Biac.  306.  endless  occurrence.    But  it  is  the  complea;ity  of  facts  and 
transactions,  not  the  law,  that  puzzles.    The  decision  in 
3  McC.  7i.  Knight  V.  Pickardj  so  much  relied  on  by  the  appellant's 
counsel,  is  among  the  last  from  which  this  Court  would  de- 
part.   It  settled  this,  theretofore,  disputed  point — that  a  party 
to  an  obligation  may  be  a  good  witness  in  many  instances ; 
but  not  yhen  he  saves  his  own  money,  by  supporting  the 
side  of  the  party  offering  him. 

Under  this  distinction  the  question  of  the  present  case  aris- 
es. Was  not  Stewart,  in  the  event  of  the  suit  going  against 
his  sureties,  liable  to  them  for  the  costs,  in  addition  to  his 
equal  liability  to  plaintiff  and  defendant  for  the  amount  of 
the  bill  ?  If  so  liable  for  such  costs,  he  was  incompetent,  by 
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leason  of  the  established  principle  jnst  laid  down.    And  I  S^^^^fS^ 
would  further  observe,  that  admitting  there  were  cases  in  ^       *    ^ 
which  the  principal  obligor  would  not  be  so  liable;  yet,  ®^'^'>    cWweUnd 
if  that  did  not  appear,  the  Judge  should  hold  him  incompe-         ^, 
tent  under  the  general  rule.  Covington. 

It  is  perhaps  unnecessary  to  go  so  far  in  the  present  instance ; 
because,  in  the  case  before  the  Court,  Stewart,  the  principal 
obligor,  appeared  in  Court  to  support  the  defence  of  his  sure- 
ties ;  and  it  must  have  had  his  approval.  On  this  head,  also, 
it  need  not  escape  attention,  that  the  sealed  bill  was  a  com- 
mon law  obligation,  not  a  mere  commercial  paper. 

The  legal  principles  I  have  laid  down  are  all  clear ;  yet 
still,  upon' the  exact  question,  whether  Stewart  was  liable  for 
the  costs,  we  have  no  decision  of  our  own  precisely  in  point. 
But  the  undertaking  of  the  principal  debtor  mdicates  strongly 
that  he  is  bonnd  to  pay  whatever  costs  the  surety  is  put  to,  v 

by  reason  of  the  principal's  failure  to  take  up  their  joint  obli- 
gation. And  the  principal  being  the  party  whose  fault  has 
induced  the  costs,  he  ought  to  pay  them.  Such  reasoning  is 
well  illustrated  by  Phill.  on  Ev, — He  says,  "In  an  action  on  p.e3. 
a  joint  and  several  bond  against  one  of  the  obligors,  who  was 
surety  for  another,  that  other  obligor  (the  principal)  is  not 
competent  for  the  defendant  to  prove  a  payment  of  money  by 
himself,  in  discharge  of  the  bond ;  for  he  has  an  interest  in 
favor  of  his  surety  to  the  extent  of  the  costs  of  the  action.'' 
'  ChUty  quotes  Townserul  v.  Downy.  In  that  case,  the  prin*  14  £|^  555. 
cipal  obligor  was  held  incompetent  to  prove  payment,  in  order 
to  discharge  his  surety,  because  he  was  liable  for  the  costs 
of  the  surety. 

Here  we  have  plainly  the  general  rule  for  the  liability  of 
the  principal  for  the  costs  of  his  surety ;  and  the  Judge  was 
bound  by  it,  unless  the  case  before  him  constituted  an  ex- 
ception; but  this  was  not  apparent.  There  are  doubtless 
many  exceptions — ^for  instance,  Chitty  says, — "  Where  a  par-  ^ 
ty  is  either  expressly  or  impliedly  indemnified  against  the  ^ 
demand  of  a  third  person,  he  cannot  unnecessarily  and  with- 
out express  authority  defend  an  action  by  the  latter,  and^hen 
claim  the  costs  of  the  action  from  the  person  guaranteeing. 
In  other  words,  he  cannot  claim  reimbursement,  if  the  de- 
mand were  so  dear  that  a  defence  were  hopeless."  The 
writer  then  illustrates  by  several  decisions;  but  they  all 
appear  as  exceptions  to  the  general  rule,  and  he  says, — "  In 
the  case  of  an  accommodation,  acceptance  or  endorsement, 
there  is  an  implied  engagement  on  the  part  of  the  person  re- 
questing the  accomm(xlation,  that  he  will  indemniry  the  ac- 
ceptor or  endorser  against  the  defendant,  and  such  costs  as 
may  necessarily  and  reasonably  be  charged."  "  But  in  such 
cases  as  are  not  accommodation  endorsements,"  d&c.  This 
distinction  between  ordinary  and  accommodation  endorse* 
24 


186  APPEALS  AT  LAW. 

CocviorA.    ments  illustrates  well  the  sense  of  the  general  rule  I  have  just 
Not.  184a   j^jj  ^^^^^  ^f  ^j^^  liability  of  the  principal  for  the  costs  of  his 
^  T.    ,  '  surety :  For  the  principal  alone  has  been  accommodated  by 
^^'^^T^   his  sureties. 

CkmngtM.  Our  own  case  of  Steel  v.  Sawyer  4*  ^^'i  was  an  ordinary 
endorsement ;  and  the  maker  of  the  note  was  held  not  liable 
9  McCord,  for  the  costs  of  the  endorser.  This  is  for  good  reasons — ^the 
*W-  endorser  is  not  a  joint  contractor  with  the  maker  of  a  note. 
The  endorsement  is  a  distinct  contract,  between  the  payee  or 
other  holder  of  the  note,  and  the  endorser.  There  may  be, 
and  is  sometimes,  a  multitude  of  endorsers,  utterly  unknown 
to  the  maker  or  acceptor :  he  therefore  is  not  to  he  mulct  in 
their  costs.  This  is  what  is  decided  in  Steel  v.  Sawyer  as  a 
general  rule.  But  still,  this  is  subject  to  the  exceptions  of  ac- 
commodation endorsers.  Such  endorsers  only  are  of  the  char- 
acter of  sureties  at  common  law.  Strict  justice, — according 
to  the  difference  of  the  contract,  is  observed  in  this  distinc- 
tion.— ^Principals  pay  the  costs  of  their  proper  sureties. 

In  the  case  before  the  Court,  the  sureties  of  the  sealed  obli- 
gation are,  legally  speaking,  identical  with  the  principal ;  and 
are  so  bound  at  his  instance,  and  for  his  sake.  They  are, 
precisely,  in  the  equities  of  accommodation  endorsers.  We 
must  not,  then,  confound  such  distinct  cases  as  the  present, 
and  Steel  v.  Sawyer.  The  one  a  surety  at  common  law, 
joined  with  his  principal ; — the  other,  a  subsequent  and  pro- 
visional surety,  by  endorsement,  made  at  his  own  pleasure. 
He  may  even  restrict  it ;  and  that  may  be  unknown  to  the 
maker ;  such  endorser  is  not  a  surety  proper. 
For  such  reasons  the  appeal  is  dismissed. 

O'Neall,  J. — Evans,  J. — Wardlaw,  J. — and  Frost,  J. 
concurred. 

Motion  refused. 

Withers,  J.  dissenting. — These  cases  have  been  consi- 
dered and  determined  upon  the  question,  whether,  under  the 
circumstances  stated  in  the  report;  a  principal  can  be  called  to 
prove  for  his  sureties,  when  they  are  sued  (as  in  this  case)  on 
the  joint  and  several  note,  that  the  creditor  had  agreed  to 
postpone  his  action  beyond  the  time  when  it  was  actually 
commenced. 

It  is  said  in  the  report  in  general  words  that  he  was^  ex- 
cluded, nor  is  the  ground  stated  upon  which  he  was  ex- 
cluded. But  if  properly  excluded  it  could  only  be  on  the 
ground  that  if  the  plaintiff  in  these  cases  recovered  against 
the  defendants,  he,  the  witness,  as  their  principal,  would  be 
liable  to  them  for  the  costs  of  such  recoveries,  and,  therefore, 
that  he  had  a  direct  and  certain  interest  in  preventing  the 
success  of  the  plaintiff.  He  could  not  be  held  incompetent 
on  any  other  ground,  for  he  was  not  called  to  prove  any  other 
fact  than  that  stated  ,*  and  as  to  the  debt  and  interest,  if  these 
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aotkms  failed,  the  witness  was  liable  notwithstanding  to  be   Columbia' 

sued  by  the  plaintiff  for  that  amount,  and  immediately,  so  far  ^^^  ^®^ 

as  his  testimony  is  concerned.  * 


Then  the  question  is  whether  the  witness  was  certainly 


Cleyeland 

-  T, 

liable  for  costs  in  case  the  defendants  failed  in  their  defence.  Covington. 

In  this  particular  instance  it  may  possibly  be  concluded 
that  he  should  be  so  held,  since  it  might  be  argued  that  he 
could  not  say  the  defence  of  his  sureties  (these  defendants,) 
was  unauthorised  by  him,  as  well  as  unnecessary  and  indis- 
creet, seeing  he  was  himself  willingly  aiding  and  abetting 
that  defence ;  and  moreover  his  testimony,  if  received  and  be- 
lievedy  would  have  made  the  defence  effectual.  However 
this  may  be,  I  do  not  understand  this  ground  to  be  assumed 
by  the  Court. 

My  object,  however,  in  using  my  own  words  on  this  occa- 
sion, is  to  enter  a  caveat  against  the  general  conclusion  that, 
as  a  rule  of  law,  the  principal,  in  a  joint  and  several  noie,  is 
liable  for  the  costs  encountered  by  his  surety  in  a  defence 
against  the  creditor.  I  believe  the  general  rule  in  such  cases 
to  be  otherwise,  and  the  general  reason  otherwise. 

Pitman^  on  the  law  of  principal  and  surety,  lays  down  the  «  135^  La^ 
following  proposition,  to  wit, — "Nor  will  the  party  (meaning  Lib.  vol. 40. 
the  surety)  be  allowed  his  costs  if  he  put  the  party  to  a  use- 
less expense  by  defending  an  action  which  he  ought  not  to 
have  defended,  notwithstanding  he  may  have  received  an  in- 
demnity." 

The  doctrine  appears  to  be  well  sustained  by  the  cases.    I 
will  state  some  of  them.     Fisher  v.  Fallows.    Bail  had  sent  5Egp.  Rep. 
after  their  principal.    The  messenger  secured  him  and  d&-        ni. 
manded  twelve  guineas — not  being  readily  paid  he  sued  the  ^ 

plaintiffs  and  recovered  his  compensation,  and  costs  of  course. 
The  plaintiff  sued  the  principal  for  re-imbursement,  and  Lord 
Ellenborough  held  as  follows : — "  The  principal  engages  to 
indemnify  the  bail  for  all  expenses  fairly  arising  from  his  sit- 
uation as  bail — all  charges  necessary  to  secure  himself."  (So 
he  was  held  to  be  entitled  to  recover  the  12  guineas.)  "  But 
as  for  the  costs  of  action,  which  he  took  defence  to  unadvis- 
edly, he  should  either  have  defended  that  action  if  the  de- 
mand was  unfounded,  or  paid  the  money  if  it  could  be  legal- 
ly claimed  from  him ;  but  having  defended  the  action  with- 
out foundation,  he  cannot  charge  the  defendant  with  the  costs 
incurred  in  such  an  improvident  defence."  Bleadon  v.  90  Eng.  C.  L. 
Charles.  EL  deposited  with  defendant,  as  security  for  goods  Rep. 
sold,  a  bill  accepted  by  the  plaintiff,  for  which  the  plaintiff 
had  received  no  value.  H.  afterwards  paid  for  the  goods,  and 
demanded  the  restoration  of  the  bill;  but  the  defendant  en- 
dorsed it,  for  value,  to  G.,  who  sued  plaintiff  and  recovered. 
The  Ck>urt  held,  that  the  plaintiff  might  recover  of  the  defen- 
dant the  amount  of  the  bill,  in  the  action  for  money  paid  to 
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CoLinau,  his  use,  bat  not  the  costs  of  the  action  bv  G.  against  the 
No».  19*6.  plaintiff 


CleTeland 


V. 


Roach  y.  Thompson.    The  plaintiff  had  accepted  a  bill 

for  £148,  for  the  accommodation  of  one  T.  who  gave  it  to  N, 

CoTiDgton.  for  a  particular  purpose  ;  N.  borrowed  £10  of  defendant  and 

fave  nim  this  bill  as  a  security.    This  sum  of  £10  was  repaid 
^ y  N.  but  the  bill  was  not  given  up,  and  the  defendant  endors- 

lUp.  33a  ed  it  for  value  to  K.  who,  when  it  was  dishonored,  caused 
both  the  plaintiff  and  T.  to  be  arrested,  and  the  plaintiff  paid 
the  amount  of  the  bill  and  the  costs  of  both  arrests.  It  was 
determined  that  the  plaintiff  was  entitled  to  recover  from  de- 
fendant the  amount  of  the  bill  but  not  the  costs  of  the  two 
arrests. 

It  appears  to  me  that  in  each  of  these  three  cases  the  plain- 
tiff was  very  meritorious.  In  the  two  last  he  was  an  accom- 
modation acceptor — and  the  defendants,  each  of  them,  had 
thrown  upon  him  a  liability  by  the  violation  of  faith — by  the 
appropriation  to  their  own  use,  through  an  innocent  purcha- 
ser of  the  bills,  papers  that  were  on  pledge,  but  had  been  re- 
deemed. These  defendants,  then,  were  fit  subjects  for  the 
harshest  application  of  any  sound  rule  of  law.  Yet  they 
were  excused  from  costs,  because  the  defence  of  (he  piaintim 
was  unnecessary,  since  it  could  not  be  successful,  or  at  least 
was  not. 

Care  should  be  taken  not  to  range  dissimilar  things  in  the 
same  category.  It  is  a  very  favorite  doctrine  that  one  shall 
be  allowed  to  recover  money  paid,  laid  out  and  expended  at 
the  defendant's  special  instance  and  request  and  for  his  use. 
That  fits  the  case  of  a  surety  suing  his  principal  for  the  debt 
and  interest  which  he  has  paid  for  him.  But,  as  a  general 
rule,  how  does  it  appear  that  the  surety  has  been  acting  at 
the  instance  and  request  of  a  principal  in  defending  an  ac- 
tion where  there  was  no  good  ground  of  defence — where  he 
has  not  called  on  the  principal  for  instruction,  in  a  state  of 
things  not  originally  contemplated,  or  required  him  to  con- 
duct the  defence  ?  I  have  said  in  a  state  of  things  not  ori- 
ginally contemplated,  for  it  would  be  a  singular  inference 
of  law  to  impute  to  the  makers  of  a  note,  contrary  to  its  terms, 
the  implication,  first,  that  it  was  not  to  be  paid  until  the  ere* 
ditor  forced  payment  by  judgment,  and  second,  that  as  be- 
tween principal  and  surety  it  shall  be  understood  that  neither 
shall  pay  according  to  his  promise,  and  that  the  surety  shall 
defend  the  action,  and  the  principal  shall  reimburse  him  the 
costs.  Surely  no  request  is  to  be  implied  as  arising  out  of  a 
state  of  things  contradictory  to  the  express  undertaking  of  the 
parties ;  which  is,  to  pay,  and  not  to  litigate.  Upon  any 
general  doctrine  that  would  make  the  princips.!  liable  for  tax 
costs,  he  would,  I  think,  also  be  liable  for  counsel  fee — for  if 
the  indemnity  is  to  be  implied  at  all  there  is  no  reason  to  dis- 
tinguish. 


APPEALS  AT  LAW. 


189 


Cleyeknd 
▼. 

Covington. 


504. 


It  would  appear,  from  what  has  been  said,  that  the  liabili-   Colitiibu, 
ty  of  the  principal,  in  the  case  under  discussion,  depends  up-  ^^^'  ^^*®- 

ou  the  proof  that  the  defence  by  his  surety  was  judicious,^ 

reasonable — or  else  authorized  by  the  principal.  Such  liabil- 
ity then  is  the  exception  and  not  the  general  rule.  It  is  a 
doubtful  liability — depending  on  circumstances — and  if  so, 
the  interest  is  not  certain,  direct,  and  necessarily  following 
the  termination  of  the  cause.  Hence  it  will  not  do  to  lay 
down  the  broad  proposition,  (and  against  this  I  am  endeavor- 
ing to  guard  on  this  occasion)  that  the  principal  is  an  incom- 
petent witness,  for  the  surety,  because  he  is  liable  for  the 
costs  of  the  pending  suit  if  the  surety  fail. 

The  doctrine  is  laid  down  in  pretty  broad  terms  in  Cfreenr 
leaf  on  Evidence  ;  and  also  by  Phillips  in  his  first  volume. 
By  some  of  the  cases  referred  to  by  those  authors  which  I 
have  consulted,  the  broad  terms  used  are  not  sustained.  The 
language  ol  Chiitv  in  his  late  edition  on  Contracts  is  this — 
that  in  the  case  of  an  accommodation  acceptor  or  endorser  he 
is  entitled  to  recover  such  costs  as  may  ^^necessarily  and  ^ 
reasonably  be  chargedJ^  But  he  adds — "  Where  a  party  is 
either  expressly  or  impliedly  indemnified  against  the  de- 
mand of  a  third  person,  he  cannot  unnecessarUy  and  without 
express  authority,  defend  an  action,  and  then  claim  the  costs 
from  the  person  guaranteeing;  in  other  words,  he  cannot 
claim  reimbursement  if  the  demand  were  so  clear  that  a  de- 
fence was  hopeless." 

If  this  be  true,  how  can  the  liability  be  afiirmed  as  a  gene- 
ral rule?  Would  not  the  inference  be  ^ prima  facie,^  other- 
wise? 

Certainly  a  special  allegation  is  necessary  to  enable  even96Eng.  C.  L. 
an  accommodation  acceptor  to  recover  the  costs  from  the    ^*P*  ^^* 
drawer  whom  he  has  obliged,  and  this  was  ruled  in  Seaver 
V.  Seaver.    The  form  of  such  an  allegation  may  be  seen  in 
the  precedents  of  Mr.  Chitty  in  his  second  volume  on  Plead- 
ing.   Now  if  the  obligation  to  pay  costs  goes  on  the  implied  ?;^^®f(^® 
assumpsit,  (as  that  to  refund  the  principal  and  interest  does) —  ^"^"^ 
if  it  be  the  general  rule  arising  trom  the  payment  of  money 
for  another  on  his  implied  request — why  not  recover  in  gen- 
eral indebitatus  assumpsit  ?  That  this  may  not  be  done  shews 
very  clearly  that  such  right  to  recover  depends  on  special  cir- 
cumstances; that  is,  each  case  has  its  own  law,  to  arise  ^^^^^qJ^^^ 
the  particular  facts.    Wherefore  I  see  not  how  a  general  rule       note, 
of  legal  obligation  can  be  inferred. 

It  would  seem,  that  the  surety,  by  the  French  law,  has  no 
remedy  for  his  expenses  except  such  as  were  incurred  after 
he  has  given  notice  to  the  principal  debtor  of  the  proceeding^ 
against  himself. 

The  doctrine  which  I  have  been  questioning  receives  no  sMcCoid, 
countenance  from  our  own  case  of  iSleele  v.  Sawyer  ^  Steele^       469. 


lOth  Amer. 
edit. 
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CAunnr^^    wfaich  rulod  that  the  acceptor  of  a  bill  of  exchange  and  the 
J^'  ^^^\  maker  of  a  promissory  note  are  not  liable  to  the  endorser  for 
^7^      'the  costs  which  he  may  have  incurred  hi  consequence  of  de- 
^Stioe       ^^'^  of  payment  by  them. 

T.  I  do  not  understand,  that  any  aid  is  expected  from  the  idea 

S.  C.  Mura-  that  the  witness  excluded  in  the  case  before  us  was  a  party 
fkcuiring  Co.  1^  ijjg  paper  which  was  the  cause  of  action.    That  circum  • 
stance  merely  would  not  exclude  him. 

Upon  the  whole  I  do  doubt  whether  if  e  are  authorized 
to  lay  down  the  general  rule,  that  when  a  surety  is  sued  by 
the  common  creditor  and  the  principal  is  called  by  him  as  a 
witness,  that  principal  being  liable  to  the  creditor  instanter 
for  the  whole  demand,  and  nothing  more  appears,  he  should 
be  excluded,  on  the  ground  that  he  is  liable  to  the  surety  for 
the  costs  of  the  pending  action,  if  the  party  fails  therein. 


The  Bank  of  the  State  of  South  Carolina  v.   7^  S.   C. 

Manufacturing  Company. 

The  action  of  trespass  to  try  title  cannot  be  sustained  on  a  sheriff's  deed  bear- 
ing date  subsequent  to  the  commencement  of  the  action,  although  the  sale  had 
been  made  preyious  to  that  period. 

In  the  action  of  trespass  to  try  title,  as  well  as  in  other  actions,  the  question  al- 
ways is,  had  the  plaintiff  a  cause  of  action  when  the  suit  was  commenced  1 

Before  Frost,  J.  at  Spartanburgh^  Fall  Term^  1848. 

This  was  an  action  of  trespass  to  try  title.    The  plaintiff 
produced  a  grant  for  457  acres,  dated  3d  Nov.  1788,  to  Abra- 
ham Markley ;  a  judgment  of  the  Bank  of  the  State  against 
Markley  for  $15,000,  entered  up  2Zd  June,  1822. — A  revival 
of  that  judgment  by  sci.fa.  again.st  C.  M.  Furman,  adminis- 
trator cum  testamento  annexo  de  bonis  non  of  Abraham 
Markley,  entered  up  29th  June,  1845,  for  $28,000.    Afi.fa., 
3d  December,  1846,  and  a  conveyance  by  the  sheriff  of  the 
land  in  dispute,  dated  14th  October,  1847.    The  grant  was 
located.    The  agent  of  the  plaintiff  described  the  tract  as  the 
Gibbes  land,  and  pointed  out  the  Gibbes  old  field,  which  is 
laid  down  on  the  platt.    The  plaintiff  also  gave  in  evidence 
a  deed  from  B.  A,  Markley,  executor  of  A.  Markley,  to  the 
defendant,  dated  9th  November,  1836,  of  the  land  in  dispute. 
The  writ  in  this  case  was  issued  in  October,  1846.   A  motion 
was  made  for  a  non-suit,  on  the  ground  that  the  plaintiff  had 
uo  title  to  the  land  when  the  action  was  commenced.    The 
exception  was  waived  and  defendant  proceeded  to  establish 
a  title  by  possession.    One  witness  testified  that  he  had 
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known  the  land  upwards  of  forty  years.    He  was  a  chain   ^^^^^^J!^ 
carrier  on  a  survey  made  by  Gibbes  when  he  entered  on  the  ^  ^^^'  ib4B.^ 
land.    Gibbes  cleared  a  field  of  16  to  20  acres ;  lived  on  the '        " 
tract  12  to  16  years,  and  died  there.    His  wife  continued  on       suue   ^ 
die  land,  and  died -there,  about  a  year  after  her  husband.         ▼. 
The  land  was  always  called  the  Gibbes'  land,  and  never  heard  ^^;^*?J^ 
it  called  the  Markiey  land  until  within  a  year  past.    Another  **^*"""*  ^^* 
witness  testified  that  50  years  ago  he  moved  into  that  settle- 
ment and  found  Gibbes  in  possession  of  the  tract  and  culti* 
vating  the  field.    He  lived  near  Gibbes  two  years ;  went  to 
North  Carolina,  staid  one  year,  came  back  and  remained  a 
year,  and  Gibbes  was  in  possession ;  the  witness  moved  again, 
and  returning  after  a  year  found  Gibbes  dead.    It  was  fur* 
ther  proved  that  the  defendsmts  gave  permission  to  some  per- 
Bons  to  put  up  a  school  house  on  the  tract. — This  was  put  up 
in  the  summer  of  1836.    In  the  fall,  after  crops  were  laid  by, 
they  began  to  clear  a  field,  which  has  been  cultivated  every 
year  since.    In  the  argument  of  the  case  the  defendant's 
counsel  claimed  that  when  he  waived  the  non-suit,  it  was 
with  the  reservation  of  all  the  udvantages  of  his  plea  of  ad*- 
Terse  possession,  which  should  be  computed  to  the  14th  Oc- 
tober, 1847,  when  the  plaintiff" could  properly  bring  his  action.  Holme* tMck 
It  being  affirmed  by  the  Court  that  the  plaintifi^'s  title  must    Masterj  i 
be  referred  to  the  date  of  the  sheriff''s  conveyance,  and  that  Ri<^-  E^-  R* 
the  action  was  brought  before  plaintiff'  had  title,  a  non-suit       ^^* 
was  taken. 

The  plaintiff'  moved  the  Court  of  Appeals  to  set  aside  the 
non-suit. 

Because,  although  the  sheriff^'s  deed  bore  date  subsequent 
to  the  commencement  of  the  action,  the  sale  was  made  before 
the  issuing  of  the  writ. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  plaintiffs  purchased  the  land  at  sheriff's  sale  in  Octo- 
ber, 1846.  They  sued  out  their  writ  in  trespass  to  try  titles 
against  the  defendants  immediately  after.  The  sherijQf's 
deed,  made  in  consequence  of  the  sale,  was  dated  14th  Octo- 
ber, 1847,  about  a  year  after  the  commencement  of  the  action. 
The  question  is,  can  the  action  be  sustained  ?  In  the  action 
of  trespass  to  try  title,  as  well  as  in  other  actions,  the  question 
always  is — had  the  plaintiff  a  cause  of  action  when  the  suit 
was  commenced  ? — No  action  lies  except  for  some  infraction 
of  legal  right  or  the  omission  of  some  legal  duty ;  and  how 
can  it  be  said,  in  the  usual  language  of  the  writ,  that  the  de- 
fendant with  force  and  arms  entered  the  dose  of  the  plaintiff 
and  him  therefrom  did  eject j  &c.,  when  the  plaintiff  was  not  at 
that  time  the  owner  of  the  land  ?  unless  the  sheriff's  sale, 
"Without  a  deed,  will  operate  to  transfer  to  the  purchaser  the 
legal  estate  in  the  land.  In  Holmes  v.  Mc Master,  the  Court  j  j^^  Eq.R, 
of  Equity  decided  that  the  title  of  a  purchaser  at  sheriff's        sio. 
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CoLinaiA,  sale  should  be  referred  to  the  date  of  his  coDveyance  and  not 
^^^^'  *®^*    to  the  day  of  sale.    This  seems  to  me  to  be  an  inevitable  con- 

ba  k"f  tiift^ elusion  from  legal  principles.    Until  the  deed  is  made,  the 

^gj^  title  is  inchoate.  It  is  merely  executory.  No  legal  estate 
▼.         passes.   It  is  at  best  but  an  equitable  title,  and  I  presume  it  has 

S.  C.  Manu-  never  been  supposed  that  a  possessory  action  could  be  brought 
&ctiinttg  Co.  ^jj  ^  ^^^  equitable  title.  By  the  45th  sec.  of  the  Act  of  1785, 

7  s  ^3.  '^  ^  enacted  that  "  no  conveyance  of  any  lands,  tenements 
^^  or  hereditaments  within  this  State  shall  pass,  alter  or  change 
from  one  person  to  another,  any  estate  of  inheritance,  in  fee 
simple,  &c.,  unless  the  same  be  in  writing,  signed,  sealed  and 
recorded."  This  Act  must  apply  as  well  to  transfers  of  real 
estate  made  by  the  sheriff  as  to  other  conveyances.  The 
sheriff  is  the  agent  appointed  by  law  to  sell  and  transfer 
the  legal  estate  from  the  debtor  to  the  purchaser.  In  investi- 
gating a  title  derived  from  the  sheriff  it  is  the  daily  practice 
to  refer  to  the  levy  and  sale  book,  not  as  constituting  the  title 
to  the  land,  but  to  ascertain  whether  the  sheriff  has  conveyed 
the  land  he  levied  on  and  sold.  'For  the  same  purpose,  in  a 
case  where  the  deed  was  made  under  a  power  of  attor- 
ney, we  would  look  to  the  power  to  know  it  the  agent  had 
MS  ^^^^^^^y  ^^  convey  the  land  in  dispute.     But  it  is  supposed 

De^.  117.   this  case  is  settled  by  the  case  of  McOall  v.  Campbell^  and 

3  Rich.  27!  the  case  of  IRngman  v.  Glover.  In  these  cases  the  question 
was  whether  a  purchaser  at  sheriff's  sale,  who  paid  the  pur- 
chase money  and  went  into  possession,  but  received  no  title 
until  after  he  was  sued,  was  liable  for  mesne  profits.  A  ques- 
tion very  different  from  that  which  this  case  presents.  In 
the  case  of  McCall  v.  Campbell  it  is  said  that  when  the  suc- 
cessor of  the  sheriff  who  sold  the  land  and  received  the  pur- 
chase money,  made  the  title,  it  should  have  relation  to  the 
time  when  the  title  should  have  been  executed.  This  dictum 
was  true  so  far  as  it  applied  to  the  question  then  before  the 
Court.  It  should  have  relation  back  so  as  to  protect  Camp- 
bell from  any  liability  for  mesne  profits ;  but  that  is  very  far 
from  deciding  that  Campbell  could  have  brought  an  action  to 
recover  the  land  before  he  had  any  legal  conveyance  of  the 
estate.  In  every  action  the  question  is,  whether  the  plaintiff 
has  such  an  interest  as  entitles  him  to  recover  when  the  suit 
was  commenced.  No  plaintiff  can  recover  without  shewing 
this.  Were  the  plaintiffs  the  legal  owners  of  this  land,  when 
they  sued  out  the  writ?  I  think  it  very  clear  they  were  not;  and 
of  course  they  could  not  maintain  the  action.  If  they  had  gone 
into  possession  under  the  equitable  title  acquit^d  by  the  sale, 
and  the  license  which  that  gave  them,  and  the  heirs  of  Mark- 
ley  had  sued  them,  before  the  sheriff's  title  was  made,  then 
they  would  have  been  protected  from  any  liability  for  mesne 
profits,  on  the  authority  of  the  cases  above  cited ;  but  they 
could  not,  as  plaintiffs,  demand  the  possession  of  the  land 
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until  ihey  were  inirested  with  the  legal  e^ate,  which  can  be   Columbu, 
done  only  by  a  conveyance  in  writing,  signed,  sealed  and  de-  ^  ^^'  ^^^- 
liFered  bv  the  owner,  or  some  one  authorized  by  law  to  con-*      >"      ' 
vey.    I  think,  therefore,  the  nonsuit  was  properly  ordered,  and     ^'JJ*™ 
the  motion  to  set  it  aside  is  dismissed.  Mooie. 

The  whole  Court  concurred. 

Motion  refused. 


John  P.  Kinardj  administrator  of  Wm.  T.  Moore,  v. 

Elizabeth  Moore. 

The  exemption  of  certain  articles  from  "levy  and  sale,*'  in  all  cases  of  debt, 
proTided  for  by  the  4th  section  of  the  Act  of  1823,  entitled  "  An  Act  to  prohibit' 
sheriifs  and  their  deputies  firom  purchasing  executions  lodged  in  their  offices, 
and  for  other  purposes" — kdd  to  cover  every  sale  by  operation  of  law^  which,  di< 
rectly  or  indirectly,  is  necessary  for  the  payment  of  a  party's  debts. 

Before  O'Neall,  J.  at  Newberry y  Fall  Term,  1848. 

In  this  case  the  late  William  T.  Moore,  the  intestate  of  the 
plaintiff,  and  the  husband  of  the  defendant,  was  indebted,  at 
his  death,  to  insolvency.  There  were  judgments  against 
him  and  executions,  in  the  hands  of  the  sheriff,  to  the  sum 
of  $2,771  11.  The  tangible  property  would  more  than  pay 
the  executions.  The  administrator  was  selling  the  personal 
estate  and  the  widow  claimed  to  retain  two  beds,  bedsteads, 
and  furniture,  one  cow  and  calf,  the  ordinary  cooking  uten- 
sils, and  ten  dollars  worth  of  provisions.  She  had  kept  these 
m  her  possession,  and  the  adnjinistrator  had  brought  trover 
for  their  recovery.  The  case,  stated  by  consent,  was  submit-  ^ 
ted  to  his  Honor  Judge  O'Neall. 

The  4th  section  of  the  *'  Act  to  prohibit  sheriffs  and  their 
deputies,  under  certain  penalties,  from  purchasing  executions 
lodged  in  their  offices,  and  for  other  purposes,"  passed  the  Acts  of  1893, 
20th  December,  1823,  provides,  "  that  from  and  after  the  first  p.  60. 
day  of  March  next^  the  following  articles  shall,  in  all  cases 
of  debt,  contracted  after  that  period,  be  exempted  from  levy 
or  sale,  for  the  same,  to  wit,  to  each  family  :  two  beds,  with 
necessary  bedding;  two  bedsteads;  one  spinning  wheel,  and 
two  pair  of  cards  :  one  loom ;  one  cow  and  caltT  If  a  farm- 
er, the  necessary  farming  utensils — if  a  mechanic,  the  tools 
of  his  trade,  the  ordinary  cooking  utensils,  and  ten  dollars 
worth  of  provisions." 

"  This  enactment,"  said  his  Honor,  "  I  very  well  know,  ^ 

was  intended  to  exempt  the  property  mentioned  from  levy 
and  sale,  under  execution.    For  it  became  a  part  of'  the  Act 
26 
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CoLinqi^  of  1823,  by  tbejoint  instrumentality  of  my  excellent  friend, 
^  WOT.  I8ia^  jjj^  1^1^  Judge  Prioleau,  and  myself.    But  on  recnrriuff  to  the 
/V^    'words  used,  I  find  they  are  broader  than  1  supposecT;  they 
^^     exempt  the  property  mentioned  from  levy,  or  sale  for  debts, 
Moan,     contracted  after  the  first  of  March,  1824.    These  words  are 
certainly  broad  enough  to  cover  every  sale  by  operation  of 
lawj  which,  directly  or  indirectly,  is  necessary  for  the  pay- 
ment of  a  party's  debts. 

The  sale  by  the  administrator,  here,  is  not  for  distribution. 
If  it  were,  then^  plainly^  the  articles  were  not  exempted.— 
But  it  is  for  payment  ofdebts,  and  was,  I  presume,  so  order* 
ed  by  the  Oniinary ;  for  according  to  the  19th  section  of  the 
P.  L.  493.  Act  of  '89,  he  has  only  authority  to  order  a  sale  of  the  goods 
and  chattels  of  an  intestate  in  these  cases :  1st.  for  division  ; 
2d.  for  payment  of  debts ;  3d.  to  prevent  the  loss  of  perish- 
able articles. 

Regarding  the  administrator  as  claiming  Aere,  for  the  pur- 
pose of  sale  for  the  payment  of  the  debts  of  the  intestate,  it 
comes  clearly  within  the  equity  of  the  statute,  and  the  words 
used  will  cover  the  case ;  I  anf,  therefore,  constrained  to  take 
that  view,  for  I  very  well  know  my  construction  of  the  Act 
must  be  on  its  words,  and  not  what  was  actually  intended. 
The  decree  must  be,  therefore,  for  the  defendant." 

The  plaintiff  appealed,  on  the  ground  that  his  Honor  erred 
in  holding  that  the  property  sued  for,  was  not  liable  to  be 
sold  by  the  plaintiff,  for  the  payment  of  his  intestate's  debta 

Fair,  for  the  motion. 
Pope,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case  the  Court  is  satisfied  with  the  construction, 
given  by  the  Judge  below,  to  the  4th  section  of  the  '*  Act  to. 
prohibit  sheriffs  and  their  dep'ities  from  purchasing  execu- 
tions lodged  in  their  offices,  and  for  other  purposes." 
4McC.378.  The  case  of  Canfield  v.  McAlister  is  an  analogous  case, 
and  may  well  be  upjiealed  to,  to  sustain  the  reasoning  in  the 
report. 

In  that  caso  the  goods  were  distrained  for  rent — they  weve 
held  to  be  exempt  from  sale  under  a  distress. 

Spi^aking  of  the  wouls  of  the  sectttui,  '^  levy  or  sale"  Juig^ 
Nott  says:  the  word  '^sale  appears  to  have  been  introduced, 
as  if  the  Legislature,  apprehensive  that  the  word  levy  might 
admit  too  nariow  a  construction^  intended  to  extend  the  ex* 
emption  to  every  kifui  of  sale  for  debt." 

The  motion  is  dismissed. 

The  whole  Court  concurred. 
Motion  refused. 
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Benjamin  Low  v.  William  Duncan.  Colvmbu, 

Same  v.  Same.  Not.  iMa 

V , 

Wlvne  the  finding  has  beeii  different  in  separate  suits  between  the  same  parties,         I^w 
the  Cmirt,  hi  the  ezereise  of  its  discretion,  that  justice  may  be  done,  will  order      jv  ^* 
the  sum  found  in  one  case,  in  whole  or  in  part,  to  be  set  off  against  the  costs 
of  the  other 


Before  Wardlaw,  J.  ai  Abbeville^  March  Term,  1848. 

ist.  case.  Sum.  Pro. — Decr^ee  for  plaintiff  for  $36  75  c,  pro- 
nounced March  20,  1848,  Monday. 

2d.  case.  Issue  Docket — Assumpsit. — Verdict  for  defend- 
ant, 22d  March,  1848,  Wednesday. 

Assignment  of  the  decree,  in  the  first  named  case,  to  B. 
A.  Jones,  dated  2l8t  March,  made  22d  March,  after  the  ver- 
dict in  the  second  case  was  rendered — held  not  (o  interfere  with 
those  rights  o(  the  parties,  (as  they  stood  u  thi'  ttmr  t^^  the 
assignment,)  which  the  (;ouit  notices  iti  the  exercise  of  its 
general  jurisdiction  over  its  suitors. 

On  motion  of  Perriq  and  Tilman,  attorneys  for  Mr.  Dun- 
can, the  Circuit  Judge  ordered  that  tlie  siun  of  thirty-five 
dollars  and  seventy-five  cetits,  decreed  to  the  plainiifi'in  tiie 
first  case,  or  so  much  thereof  as  may  he  necessary,  be  set  off 
against  the  costs  in  the  second  case:  and  that  according  as 
the  balance  may  be  against  or  for  the  plaintiff,  proceedings 
on  the  decree  above  mentioned,  be  stayed  in  whole  or  in  part, 
as  to  the  said  sum  of  thirty-five  dollars  and  seventy-five  ^ 

cents. 

The  plaintiff,  on  behalf  of  the  assignee,  in  the  case  first 
above  stated,  appealed  from  the  above  order,  and  moved  the 
Court  of  Appeals  to  set  it  aside,  on  the  ground  : 

That  no  set-off  could  be  made,  inasmuch  as  the  decree, 
when  obtained,  was  the  chose  in  action  of  the  plaintiff,  which 
could  not  be  set  off  against  costs^  which  belong  to  the  officers 
of  Court 

Jbnes,  for  the  motion. 
Perrin  ^  TUman,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

That  judgments  may  be  set  off  against  each  other,  does 
not  arise  from  the  discount  law  in  this  State,  or  the  statutes  s 

of  set-off  in  Great  Britain.    It  springs  from  the  general  juris- 
diction of  the  Court  over  the  suitors  in  it,  and  the  equitable 
cognisance  which  it  takes  of  their  respective  rights  and  Ifa-  Ha^l^^ 
bihties.    It  is  reported  to,  to  prevent  a  party  from  paying  that    Bail  599. 
which,  by  the  legal  judgment  of  the  same  tribunal,  in  another 
action,  he  is  entitled  to  have  paid  to  him  by  the  other  party. 


^> 
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CoLUMiu,       An  application  to  make  such  set-off  is  addressed  to  the  dia- 
NoT.  1848.  crotioii  of  the  Court,  and  it  is  its  duty,  in  the  exercise  of  a 
^"ZT^^        ^  sound  discretion,  to  see  ihat  justice  be  done. 
Thompson       jj^^  ^^  ^^^^  pretends  to  doubt  the  propriety  of  the  set-off, 

Gordon,     if  the  recovery,  iu  one  case,  for  costs,  in- the  name  of  the  de^ 
fendant,  can  be  legally  considered  as  his  debt.    That  costs 
of  the  attorney,  clerk  and  sheriff  are  regarded  as  respective- 
SchariockT.  ly  belonging  to  them,  cannpt  now  be  denied.    But  still,  not- 
uian*i,  I  Rieh.  withstanding  this  be  so,  the  judgment  is  in  the  name  of  the 
^^'        party  for  whom  they  have  rendered  the  services;  and  if  they 
do  not  object  to  his  receiving  their  costs,  no  one  else  can 
make  the  objection  for  them.     Here  the  set-off  is  understood 
to  be  the  only  certain  means  of  securing  payment  from  him 
who  is  primarily  liable  for  the  costs.    The  facts,  that  the 
defendant,  if  the  costs  be  not  collected  from  the  plaintiff,  will 
be  liable  for  so  much  of  the  respective  bills  of  the  attorney, 
clerk  and  sheriff  as  arose  from  services  rendered  for  him,  and 
that  he  is  clearly  entitled  to  receive  his  witnesses'  costs  cov- 
ered by  the  judgment,  create  such  an  mterest  in  him,  as  well 
authorized  him  to  claim  the  set-off. 
The  motion  is  dismissed. 

The  whole  Court  concurred. 

Motion  reused. 


A.  P.  TTiompson  and  unfe  v.  A.  W.  Oordon, 
James  Scott  and  wife  v.  Same. 

Defendant  promised  to  pay  to  each  of  his  sisters  a  certain  sum  of  money  at  the 
death  of  their  father — Add  that  the  cause  of  action  did  not  accrue,  nor  the  stat- 
ute of  limitations,  consequently,  begin  to  run,  until  the  death  of  their  IJEUher. 

The  delivery  of  goods  to  one  in  consideration  of  his  verbal  promise  to  pay  their 
value  to  another,  is  a  part  execution  of  the  contract,  which  takes  it  out  of  the 
statute  of  frauds. 

The  statute  of  frauds,  when  it  enacte  that  "  any  agreement  that  is  not  to  be  per- 
formed  within  the  space  of  one  year,  from  the  making  thereof/'  shall  be  in 

.  writing,  means  an  agreement  ruft  to  beperformedm  the  space  of  a  year,  and  ex- 
pressly so  stipulated.  It  must  appear,  vntkin  the  tigreement,  that  it  is  not  to  be 
performed  ti)l  afler  the  year,  to  make  a  note  in  writing  necessary. — F^niim  r. 
Emblerst  3  Bur.  1278. 

By  the  delivery  of  a  chattel  to  one,  as  a  gift  for  another,  the  title  of  the  donor  is 
Iransfemd  to  the  donee,  when  the  latter  assents  to  the  gift. 

A  father  intending  to  benefit  his  daughters,  delivered  to  his  son  certain  chattels; 
the  son,  in  consideration  thereof,  promised  to  pay  his  sisters  tfie  value  of  the 
chattels,  at  the  death  of  their  fathei^-AeU  that  the  Other's  subsequent  receipt 
in  full,  could  not  dischaige  the  son's  liability,  nor  his  will  change  or  diveat  the 
nghtf  of  his  daughters. 
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{f-  a  piomue  be  made  to  one,  for  the  benefit  of  another,  the  latter  may  sue  on  the    CoLiottiA, 
moaaae.— Brawn  t.  aBnen,  I  Rick.  970.  Nov.  1848. 


Before  O'Neall,  J.  ai  Pickens,  Spring  Term,  1848.        Thompson 

w» 

Gk>rdon« 

These  were  actions  of  assumpsit.  The  female  plaintifis 
were  the  daughters  of  Nathaniel  Gordon,  formerly  of  Union 
district,  lately  of  Pickens  district. 

Soon  after  the  death  of  his  wife,  in  March,  1832,  he  con- 
templated breaking  up  house-keeping,  and  purposed  to  live 
with  the  defendant.  Richard  Gordon,  an  older  son,  proved 
that  he  had  determined,  after  making  a  crop  conjointly  with 
his  son,  he  wonld,  in  the  fall,  sell  his  share  of  that,  with  his 
horses,  cattle,  hogs,  sheep  and  a  small  wagon,  and  divide  the 
proceeds  between  these  two  daughters.  That,  accordingly, 
m  the  fall,  he  was  making  preparations  to  carry  out  this  pur- 
pose, when  his  son,  the  defendant,  objectc^d  to  it,  and  pro- 
posed that  he  would  take  the  property,  half  of  the  crop,  (80 
Darrels  of  corn,)  two  horses,  tne  small  waffon,  the  stock  of 
cattle,  hogs  and  sheep,  valued  at  $412,  and  pay  these  plain- 
tiffs, (his  daughters,)  each  $200,  at  the  death  of  his  and  their 
father,  the  said  Nathaniel  Gordon.  The  said  Nathaniel  ac- 
cepted his  proposition,  and  delivered  to  the  defendant  the 
Eroperty,  and  he  (the  defendant)  promised  to  pav  to  each  of 
is  sisters,  the  plaintiffs,  at  the  death  of  the  said  Nathaniel, 
the  sum  of  $200. 

The  witness  said  his  father  gave  it  to  iiim  in  charge  to  see 
that  this  conttact  was  performed.  He  proved  that  the  defen- 
dant had  repeatedly  admitted  it  to  him,  and  that  he  had  ac- 
tually paid  to  Mrs.  Scott  a  mule  colt  and  cow,  of  the  value 
of  $^,  in  part  of  the  sum  coming  to  her.  Nathaniel  Gor- 
don died  19th  October,  1843.  Three  other  witnesses,  Jesse 
Jaipes,  Mary  Scott  and  David  James,  proved  promises,  on 
the  part  of  the  defendant,  in  1844,  the  next  year  after  the 
death  of  his  father,  to  pay  the  plaintiffs  what  he  owed  them. 
In  the  course  of  the  defendant's  defence,  he  gave  in  evi- 
dence a  receipt,  signed  by  Nathaniel  Gordon,  and  purporting 
to  be  in  lull  to  the  date,  lOih  September,  1842.  So,  also,  he 
gave  in  evidence  his  will,  by  which  he  disposed  of  his  negro 
woman,  Betty, and  his  household  furniture;  and  then  stated 
that  the  balance  of  his  property  had  been  heretofore  disposed 
of.     The  will  was  dated  12th  April,  1842. 

There  was  much  other  evidence  in  the  case,  but  the  grounds 
of  appeal  don't  make  it  necessary  that  it  should  be  more  fully 
stated  The  actions  were  commenced  3d  September,  1846. 
The  jury  were  instructed  by  the  Circuit  Judge, 

Ist.  That  the  statute  of  limitations  could  not  avail  the  de- 
fendant, as  the  cause  of  action  did  not  accrue  until  the  death 
of  Nathaniel  Gordon,  19th  October,  1843,  and  there  was  less 
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CMiiau,   than  four  yeare  fixnn  that  time  to  the  commeneemetit  of  this 

Thorn*"         ^'  That  the  agreement  being  in  part  executed^  by  the  de- 
y^^  livery  of  the  property  by  Nathaniel  Gordon,  it  was  not  with- 
GMcML     in  the  statute  of  frauds,  and  was  therefore  twt  void. 

3d.  That  the  promise  being  in  favor  of  the  plaintiffs,  and 
to  enure  to  their  benefit,  the  actions  were  properly  brought 

4th.  The  jury  were  told,  if  the  promises  were  made  to  pay 
the  plaintiffs,  ihe  receipt  of  Nathaniel  Gordon  would  not  dis- 
cham  the  defendant's  liability ;  and  so,  also,  his  will  could 
not  change  or  divest  their  rights. 

The  questions  of  fact  were  left  to  the  jury.  They  found 
for  Thompson  and  wife  $200,  and  for  Scott  and  wife  $162. 

The  defendant  appealed,  and  moved  for  a  new  trial,  oa 
the  grounds: 

1st.  Because  the  action  was  barred  by  the  statute  of  limi- 
tation. 

2d.  Because  the  agreement,  on  which  the  action  wa4 
brought,  being  verbal,  and  not  to  be  performed  until  the  death 
of  N.  Gordon,  which  was  fifteen  yeans  afterwards,  was  void 
by  the  statute  of  frauds  and  perjuries. 

3d.  Because  the  action  should  have  been  brought  in  the 
name  of  the  executors  of  N.  Gordon,  and  not  in  the  name  of 
the  plaintiffs. 

4th.  Because  his  Honor,  the  pre^^iding  Judge,  charged  the 
jury  that  the  receipt  of  N.  Goraon  to  the  detendant  was  no 
bar  to  the  demand  of  the  plaintiffs. 

6th.  Because  the  will  of  N.  Gordon  was  conclusive  as  to 
this  pretended  arrangement  and  agreement  between  the  de* 
fendant  and  N.  Gorcbn. 

Perry,  for  the  motion. 
Young-j  contra. 

Frost,  J.  delivered  the  opinion  of  the  Conrt. 

The  Court  is  satisfied  with  the  instructions  of  the  Circuit 
Judge,  on  the  points  of  law  presented  by  the  appeal. 

The  four  years  are  to  be  computed  from  the  death  of  Na- 
thaniel Gordon,  when  the  plaintiffs's  demand  was  payable, 
and  when  they  might  have  commenced  their  action  for  its 
Sh  tford  V    recovery.    If  on«  promise  to  pay  A  ten  pounds  on  the  day 
Burroueh,    ^^  ^^^  marriage,  the  cause  of  action  does  not  accrue  until  A 
Ghxib.  &i.    is  married.    In  an  action, brought,  by  the  widow,  in  theState 
Doacherty  ▼.  ^^  Pennsylvania,  against  the  executors  of  her  husband,  on 
SnyJer,  exec-  the  obligation  of  the  husband  to  his  wife,  made  in  the  State 
utor,  15  Pick,  ef  Louisiana,  to  pay  her  a  sum  of  money,  it  was  held  theac- 
^ii^^^\  tion  did  not  accrue  to  the  wife  till  the  death  of  her  husband ; 
Bam.  and  Ad.  and  the  Statutory  period  was  to  be  computed  from  that  time. 
447.  The  statute  ot  frauds,  when  it  enacts  that  '^  any  agreement 

that  is  not  to  be  perfor ined  within  the  space  of  one  year,  from 


APPBAL9  AT  hAYf.  199 

tbe  naking  thareof,"  shall  be  in  writing,  means  an  agiee*   S^^'^!^ 
ment  noi  to  be  performed  in  the  space  of  a  year,  and  ex-  ^ 
piessly  so  stipulated.    A  contingency  is  not  within  the  stai-      ^'  . 
ute-^it  must  appear,  within  the  agreement^  that  it  is  not  to         ^^ 
be  performed  till  after  the  year,  lo  make  a  note  in  writing     Owens. 

ry.    A  promise,  in  consideration  of  one  guinea  paid:  Benton  y.Em- 


to  pay  the  plaintiff  ten,  on  the  day  of  his  marriage,  is  noi|  ^'^'?kL^^'^' 
witnin  the  statute.    Nor  is  a  promise  that,  in  consideration  peterrComp- 
the  plaintiff  would  forbear  to  sae,  the  executors  of  the  debt- con,  Skin.  353. 
or  sQpuld  pay  the  debt.    The  promise  of  the  defendant  to  Wells  ▼.  Hor- 
pay,  on  the  death  of  Nathaniel  Goitlon,  is  within  the  princi-  ^'^^  l^^^' 
pie  of  these  cases. 

In  Brawn  v.  (yBrien,  it  was  decided  that  if  a  promise  be  i  Rich.  370. 
made  to  one  for  the  benefit  of  another,  the  latter  may  sue  on 
the  promise. 

A  gift,  executed  by  delivery,  cannot  be  revoked  leither  in 
part  or  entirely.  By  the  delivery  of  a  chattel  to  one,  as  a 
gift  for  another,  the  title  of  the  donor  is  transferred  to  the  do- 
nee, when  the  latter  assents  to  the  gift:  If  the  defendant 
had  promised  to  deliver  the  chattels  to  the  plaintiffs,  at  their 
&ther's  death,  that  would  have  vested  the  title  in  them.  His 
promise  to  pay  tht^m  the  value,  must  have  the  same  effect. — 
The  jury  were  then  properly  instructed,  that  if  the  defend- 
ant, at  tbe  time  the  goods  were  delivered  to  him,  promised  to 
pay  the  value  of  them  to  the  plaitiiiffs,  the  subsequent  re- 
ceipt and  will  of  the  donor,  could  not  discharge  the  defend- 
ant's liability.  For  it  is  a  well  settled  rule  that  evidence  of  i^^Kane  ▼. 
the  acts  and  declarations  of  a  donor,  subsequent  to,  and  in-  Bonner,  i' 
consistent  with  a  gift,  shall  not  be  admitted  to  invalidate  it.    Bail.  lis. 

The  motion  is  refused. 

The  whole  Court  concurred. 
Motion  refused. 


J.  R.  Morrie  v.  W.  A.  Owens. 

In  a  d6ed  oooTeying  land,  the  descriptive  paitosoertained  a  whole  tract,  declared 
that  pan  of  it  was  claimed  by  Goode,  and  specified  that  the  grantor  "  only 
conveyB  two  hondred  aciet ;"  that  he  does  not  convey  the  part  claimed  by 
Goode,  bat  if  it  shonld  be  ibund  that  besides  the  part  so  claimed,  there  is  more 
than  two  hondied  acres,  the  grantee  shall  have  it:  general  warranty  of  the 
premiBes  added.  It  was  found  that  Goode's  claim  covered  all  but  one  hundred 
and  finty-tWQ  acres,  and  the  grantee  sued  in  covenant,  alleging  a  warranty  of 
two  hundred  acres,  and  a  breach  by  reason  of  Goode's  claim— A«U  that  a  pro- 
per eonstruction  of  t)ie  dMd,  disclosed  a  stipulation  that  Gh>ode'8  claim  should 
aoteoiTttiaoroof  the  tractaun  the  esoessover  two  favrndred  acres:  that  there 
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Columbia,       wai,  in  edfeet,  a  oorenaoit  wamntiiig  Ihat  qoandty,  and  that  the  pkonttf  ww 
Not.  1818.        entitled  to  xeoover  the  Yalue  of  fifty-eight  acres.    . 


V 


Before  Frost,  J.  at  BcumweU^  Extra  Term^  July^  1848. 

This  was  an  action  of  covenant  on  a  deed  of  release, 
whereby  the  defendant  conveyed  to  the  plaintiff  all  that 
tract,  dl^.,  situate,  &c.,  "  said  land  was  granted  to  John  A* 
Owens,  December  5th,  1825,%for  two  hundred  and  seventy 
acres ;  but  a  part  thereof  is  claimed  by  the  estate  of  Robert 
Goode;  the  said  W.  A.  Owens  only  conveys  two  hundr^ 
acres ;  that  part  claimt^d  by  the  estate  of  Goode  is  not  con- 
veyed ;  and  if  it  should  be  found  that  there  is  more  than  two 
hundred  acres,  besides  that  claimed  by  Goode's  estate,  the 
said  John  R.  Morris  is  to  be  entitled  to  it."  The  deed  was 
dated  April  2d,  1846.  On  a  resurvey,it  was  ascertained  that 
the  Owens's  grant,  exclusive  of  the  claim  of  Goode^s  estate, 
contained  only  one  hundred  and  forty-two  acres.  Uext  tes- 
tified that,  about  three  years  ago,  he  had  made  a  survey  of 
the  lands  of  the  estate  of  Goode  for  partition,  and  had  run 
out  the  part  of  the  Owens  grant,  claimed  by  the  estate.  It 
was  marked  on  the  ground  oy  two  corner  stakes,  on  the  line 
of  the  old  survey,  and  by  a  corner  stake,  in  the  body  of  the 
grant.  This  survey  and  location  was  made  before  Owens 
sold  to  the  plaintiff. 

The  jury  were  instructed  that  the  effect  of  the  covenant 
was  to  warrant  the  quantity  of  two  hundred  acres ;  that,  by 
the  deed,  the  defendant  admitted  a  legal  claim  of  the  estate 
of  Goode  to  part  of  the  Owens  grant,  and*  exclusive  of  that 
claim  conveyed  to  the  plaintiff  two  hundred  acres.  Respect- 
ing the  extent  of  the  Goode  claim,  they  were  instructed  that 
the  stakes  which  were  put  down,  to  indicate  the  extent  of 
Goode's  claim,  by  Hext,  were  evidence  of  the  location  of  it, 
in  the  same  manner  as  a  ditch  or  hedge  or  other  marked  line 
would  be,  and  that  if  the  defendant,  at  the  time  the  deed 
was  executed,  had  notice  of  the  puting  down  of  the  stakes, 
that  would  be  evidence  of  his  admission  of  the  extent  of 
Goode's  claim.  The  jury  found  for  the  plaintiff  the  value  of 
the  fifty-eight  acres  which  were  deficient. 

The  declaration  set  out  a  release  by  the  defendant  to  the 
plaintiff  of  "  that  tract  of  land,  containing  two  hundred 
acres,"  and  the  covenant  of  the  defendant  to  warrant  and 
defend  the  said  premises  to  the  plaintiff;  and  set  out  sub- 
stantially, though  informally,  a  breach,  in  that  the  defendant 
was  not  lawfully  seized,  &c.  of  the  said  tract,  but  the  heirs 
of  Goode  claimed  it,  and  the  defendant  refused  to  warrant 
and  defend  the  said  tract  of  land  against  the  claim  of  the 
(3oodes. 
The  defendant  craves  Oyer,  and  sets  forth  the  deed ;  and 
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})lead8,  secondly,  that  the  plaintiff  ought  not  to  have  his  ac-  S*'""?^ 
tion,  beause  "  that,  by  the  said  deed  of  covenant,  the  said  ^  ^^-  i9^^ 
defendant  dtd  not  warrant  any  part  or  portion  of  the  land 
which  was  claimed  by  the  heirs  of  Robert  Goode."  The  re- 
plication to  this  plea  is  that  the  defendant,  ''  by  his  deed  of 
covenant,  did  wan  ant  to  the  plaintiff  the  said  land,  a  part  of 
which  was  claimed  by  the  heirs  of  Robert  Goode ;"  and  ten- 
ders issue  to  the  country,  which  is  joined. 

The  third  plea,  avers  that  the  defendant,  '^  at  the  time  of 
the  execution  of  the  said  deed  of  covenant,  was  lawfully 
seized  in  fee  aud  possessed  of  all  the  tract  of  land,  and  every 
part  thereof  which  he,  the  said  defendant,  did  covenant  to 
warrant  and  defend  to  the  plaintiff;"  and  tenders  issue,  which 
is  joined. 

The  fourth  plea  avers  that  the  defendant,  "  from  the  time 
of  the  execution  of  the  said  deed  of  covenant,  hath  always 
hitherto  warranted  and  defended  to  the  said  plaintiff  the 
sjiid  tract  of  land,  and  every  part  thereof,  which  he,  the  de- 
fendant, did  covenant  to  warrant  to  the  plaintiff;"  and  tenders 
issue^  which  is  joined. 

It  was  held  that  the  issues,  presented  by  the  third  and 
fourth  pleas,  were  pertinent  and  material,  and  sufficient  to 
support  a  verdict  on  the  count  in  the  declaration. 

The  defendant  appealed,  1.  Because  his  Honor  erred  in 
charging  the  jury  that  the  deed  of  covenant  sued  on  was  a 
warranty  of  the  number  of  acres ;  whereas  it  is  submitted 
that  the  number  of  acres  was  merely  stated  in  the  deed  as 
matter  of  description. 

2.  Because  the  breach  assigned  in  the  declaration  was  not 
sustained  by  the  evidence. 

3.  Because,  under  the  pleadings,  and  the  issues  made  there- 
by, the  evidence  was  insufficient  to  sustain  the  plaintiff's 
action. 

# 

4.  Because  the  verdict  was  contrary  to  law  and  evidence. 

ARGUMENT. 

BeUtngeTy  for  the  motion,  said  defendant  had  a  right  that 
the  plaintiff  should  show  an  eviction,  or  a  paramount  title  in 
some  other,  to  the  two  hundred  acres. — Cited  Ijomick  v. 
Hawkins,  1  Rich.  417 ;  Bond  v.  Quaitl^um,  1  M'Cord,  684. 

PoepleSf  contra,  said  defendant  was  precluded  by  his  own 
deed,  and  bound  by  the  recitals  therein,  making  a  show  of 
paramount  title,  &c.  unnecessary — Cited  1  Grlf.  Ev.  26,  27 
and  25 ;  Talbert  v.  Mason,  2  M'C.  440 ;  Peat/  v.  Briffgs,  2 
N.  and  M'C.  184,  and  2  Mills,  98— said  this  was  a  covenant 
of  seisin,  as  well  as  of  titles,  &c. — that  the  two  hundred 
acres  were  granted,  not  more  or  less,  bi^t  two  hundred  acres ; 
and  that  it  was  a  part  of  the  covenant,  and  not  a  matter  of 
description. 
26 
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Colombia, 
Not.  1848. 


Morvis 

T. 

X>WVM. 


Deed  of  Cofweyance. 


1 


State  of  South  Carolina 
Barnwell  District. 

Know  all  men  by  these  presents,  that  I,  William  A.  Ow- 
ens, of  Barnwell  District,  in  the  aforesaid  State,  in  consider- 
ation of  three  hundred  dollars,  to  me  paid,  by  John  R.  Mor- 
ris, of  said  District,  in  the  State  aforesaid,  have  granted, 
bargained,  sold,  and  released,  and  by  these  presents  do  bar- 
gain, sell,  and  release  unto  the  said  John  R.  Morris,  all  thai 
plantation  or  parcel  of  land  sUiiaie  in  said  District^  on  the 
waters  of  JacJcson^s  branchy  near  Coodes^s  millSy  adjoining 
lands  of  Joseph  Allen,  estate  of  R,  Ooode,  Elizabeth  TTtom- 
as,  and  others.  Said  land  was  granted  to  John  A.  Owens, 
th^  ^th  day  of  December,  1825,  for  two  hundred  and  seventy 
acres,  but  a  part  thereof  is  claimed  by  the  estate  of  Robert 
Ooode  ;  the  said  W.  A.  Owens  only  conveys  two  hundred 
acres :  that  part  claimed  by  the  estate  of  &oode  is  not  con- 
veyed ;  and  if  it  should  be  found  that  there  is  more  than  two 
hundred  acres,  besides  that  claimed  by  Goodes's  estate,  the 
said  John  R.  Morris  is  to  be  entitled  to  it.  Together  with 
all  and  singular,  &c. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

This  case  depends  upon  the  construction  that  shall  be  giv- 
en to  the  words  that  were  employed,  by  the  grantor,  in  de- 
scribing the  subject  of  his  conveyance  and  covenant  It  is 
one  of  the  many  cases  that  are  perplexed  by  the  unskilful- 
ness  6f  those  who  sometimes  undertake  the  business  of  con- 
veyancing. Our  familiar  forms  are  easily  copied  in  all  those 
parts  which  are  common  to  all  ordinary  conveyances ;  hut 
the  description  of  the  subject  must  always  be  adapted  to 
the  particular  instance,  and,  therefore,  in  this,  one  of  the  most 
important  parts  of  every  conveyance,  blundering  and  miscar- 
riage most  frequently  occur. 

By  paraphrase  of  the  descriptive  part  of  the  deed  before  us, 
it  will  be  seen  that  it  first  loosely  mentions  some  of  the  boun- 
daries of  a  whole  tract ;  second,  defines  the  whole  tract  by 
specifying  to  whom  and  When  it  was  granted  for  a  certain 
number  of  acres  ;  third,  makes  known  that  part  of  it  is  claim- 
ed by  the  heirs  of  Robert  Goode ;  fourth,  declares  that  only 
two  hundred  acres  are  conveyed ;  fifth,  declares  that  the  par- 
cel claimed  as  aforesaid  is  not  conveyed,  but  all  the  excess 
over  that  claim  is;  and  sixth,  provides  that  the  excess  over 
the  claim  shall  belong  to  the  grantee,  even  if  it  should  be 
found  to  be  more  than  200  acres.  The  substance  is  the  same 
as  if  the  description  had  been  written  thus :  "  Two  hundred 
acres  of  a  tract  of  land  which  was  granted  to  John  A.  Ow- 
ens, together  with  whatever  more  there  may  be  found  to  be 
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(if  any  mcHre  there  be)  of  the  said  tract,  which  is  not  claimed  Cobumu, 
by  the  heirs  of  Goode."    Or  thus :  "  All  the  tract  granted  to^^^'  IB4S,  ^ 
Owens,  except  the  part  claimed  by  Goode,  which  exception^    TT^,     ' 
diall  not  reduce  the  tract  below  two  hundred  acres."  Moma 

The  declaration  that  the  grantor  conveys  only  200  acres,  Owons. 
is  equivalent  to  a  declaration  that  he  does  convey  200  acres : 
the  reference  to  the  claim  of  Goode,  as  a  thing  whose  extent 
is  to  be  found,  coupled  with  the  conveyance  of  200  acres,  is 
a  representation  that,  at  least,  200  acres  will  remain  after 
satisfaction  of  that  claim  ;  and  the  provision  for  the  grantee's 
right,  in  case  that  more  than  200  acres  should  remain,  with 
entire  silence  as  to  the  case  of  less  remaining,  and  the  omis- 
sion of  the  words  "  more  or  less,"  or  any  words  expressive 
of  uncertainty,  show  that  quantity  was  in  the  contemplation 
of  the  parties,  and  that  the  number  of  acres  was  an  essential 
part  of  the  contract,  and  not  a  mere  circumstance  added  to 
a  description  already  precise.  The  intention  from  the  whole 
appears  to  have  been  to  create  a  stipulation,  that  the  part 
conveyed  should  be  at  least  two  hundred  acres. 

The  intention  to  stipulate  as  to  quantity,  seems,  in  this 
case,  stronger  than  in  the  case  of  Talbert  v.  Mason,  for  there  ^  ^'^-  4^*  * 
was  the  description  of  a  tract  whose  general  situation  was 
specified,  containing  360  acres,  bounded  by  lands  of  M.  W. 
C.  and  others.    The  only  circumstances  giving  force  to  the 
mention  of  quantity,  were  the  indefiniteness  introduced  by 
the  word  others,  and  the  omission  of  more  or  less  ;  and  the 
case  is  a  dangerous  one,  which  should  be  carefully  consider- 
ed, when  its  principles  are  to  be  at  all  extended.    The  deci- 
sion, now  made,  does  not  impugn  the  authority  of  Bond  v. 
Quaitldnim,  Bauskett  v.  Jones,  or  any  other  case  ^which  i  M'C-  ^• 
decides  that  where,  by  a  plat,  a  reference  to  monuments  and      P^''    " 
boundaries,  or  other  certain  description,  a  tract  of  land  is  as- 
certained, the  number  of  acres  mentioned  in  the  description 
is  not  essential. 

Other  cases  have  been  strong  pressed  upon  the  majority  of 
the  Court,  in  opposition  to  the  view  which  they  have  taken ; 
but  it  is  believea  that  none  of  them  will,  when  fully  exam- 
ed,  be  found  to  be  at  all  in  conflict  with  this  opinion.  A  de- 
tail here  of  what  may  be  easily  referred  to  elsewhere  is  use- 
less, and,  therefore,  those  cases  will  be  hastily  passed  over. 

FoweU  V.  Clark,  recognizing  fully  that  the  contract,  in  5  Mass.  366. 
such  cases,  depends  upon  the  intention  to  be  collected  from 
the  deed,  deciaes  only  (as  our  cases  last  above  mentioned  do) 
that  when  the  description  is  otherwise  certain,  the  quantity 
expressed  is  immaterial. 

In  WhaUonY.  Kaufftnan,  turning  also  upon  intention  and  19  Johns.  97. 
construction,  there  was  a  conveyance  of  one-half  of  a  tract, 
whose  limits  were  ascertained,  except  parcels  which  had  been 
sold  to  S.  H.  and  M. — "  the  said  half,  over  and  above  the 


904  APPEALS  AT  LAW. 

CaimarA,   exceptions,  containing,  by  estimation,  600  acres,  but  warrani« 
IfOT.  i8ia^^  to  contain  at  least  500  acres" — and  general  covenants 
^were  added.    The  grantee  enjoyed  more  than  600  acres— 
but  other  parts,  beyond  the  exceptions,  were  taken  away  by 
paramount  title.    It  was  held  that  the  general  covenants 
were  restrained  by  the  special  one,  so  that  there  was  no  right 
of  complaint,  so  lon^  as  600  acres  were  held  under  the  deed. 
The  case  before  us  is  the  converse  of  that :  it  is  as  if  com- 
plaint had,  there,  been  made  that  the  half  tract  was  reduced 
below  500  acres.    If  a  general  covenant  is  restrained,  by  a 
particular  one,  so  it  may  be  confirmed  and  explained,  by  a 
particular  one ;  and  here  the  general  warranty  is  aided  by 
the  stipulation,  (which  a  construction  of  the  deed  discloses,) 
that  the  quantity  should  be  at  least  200  acres. 
The  case  of  Waters  v.  Caldwdl,  which  was  twice  in  the 
3dTol.MSS.  Court  of  Appeals,  and  never  reported,  is  of  very  little  value ; 
Coiam^   for  it  presented  merely  a  question  of  fact,  whether  a  line  had, 
p.  386,  603.  |jy  agreement,  been  established  between  two  parties,  who 
claimed  under  deeds  made,  at  different  times,  by  the  same 
grantor.    In  the  last  opinion.  Judge  Colcock  refers  to  5  Mass. 
365,  and  distinguishes  the  case,  then  on  hand,  from   Thlbert 
V.  Masan^  (perhaps  conf  mnding  the  two  in  his  statement  of 
them) — but  he  decides,  only,  that  the  Court  would  not  dis- 
turb a  verdict  found  upon  aoubtful  evidence. 

To  return  to  our  case ;  the  stipulation  as  to  quantity,  taken 
in  connexion  with  the  words  which  were  used  concerning 
Gkxxles's  claim,  amoimts,  in  effect,  to  a  covenant  that  that 
claim  does  not  cover  more  of  the  grant  than  the  excess  over  200 
acres.  The  breach  assigned  in  the  declaration  is  substanti- 
ally a  breach  of  the  covenant  thus  expressed ;  and  although 
we  see  enough  to  believe  that  the  pleadings  have  not  been 
very  formal,  we  are  of  opinion  that  the  result  which  has  been 
attained,  may  be  allowed  to  stand.  It  is  conformable  to  our 
view  of  the  rights  of  the  parties,  under  the  deed ;  is  support- 
ed, as  we  must  presume,  by  just  conclusions,  drawn  by  the 
jury,  from  the  evidence;  and  is  such  as  correct  pleading 
would  have  reached.  So  far  as  we  are  enabled  to  perceive, 
the  pleading  which  has  been  had  may  sufiElce  to  sustain  it. 
The  motion  is  dismissed. 

Evans,  J. — ^Frost,  J. — and  Withers,  J. — concurred. ' 
Motion  refused, 

O'Neall,  J.  dissenting. — ^I  have  come  to  a  different  con- 
clusion from  that  attaint  by  a  majority  of  the  Court. 

It  is  manifest,  upon  reading  the  plaintiff's  deed  from  the 
defendant,  that  for  every  foot  of  land  which  it  conveys,  the 
defendant's  seizin,  at  the  execution  of  the  deed,  is  unquestiona- 
ble. His  deed  expressly  declares,  ^^that  part  claimed  by  the 
estate  of  Ooode,  is  not  conveyed."    The  boundaries  given,  in 
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the  deed,  are,  inter  alioy  <<  the  estate  of  R.  Goode."  Take  ^^™?|2{ 
either  the  refusal  to  convey,  or  the  boundary,  and  it  is  mani-  ^^'^'  ' 
fest  that  the  land  from  which  the  defk^it  in  the  quanity  ari- 
ses, was  not  conveyed.  How  it  can  be  pretended  that  the 
covenant  of  seizin,  or  quiet  enjoyment,  has  been  broken,  I 
confess  I  do  not  perceive.  The  true  rule  is  stated  in  the  U. 
S.  Digest,  1st  vol.  Title  Covenant  (c.)  sec.  47 — "  The  cove* 
nants  of  warranty,  in  a  deed,  do  not  extend  to  quantity  of 
acres,  unless  so  expressed.^'  The  cases  referred  to  seem  to 
me  to  fuUv  sustain  the  position.  The  case  off  PoweU  v. 
Clarke  will  be  enough  for  my  present  purpose.  The  deed  ^  M^  Rep. 
of  the  defendant,  in  that  case,  conveyed  to  the  plaintiff,  in 
fee,  two  tracts  of  land.  They  were  described  the  first,  as 
the  easterly  end  of  a  fifty  acre  lot,  on  what  is  commonly 
known  by  the  name  of  Sbirly's  grant,  which  the  defendant 
bought  of  Thomas  Powell  and  Ephraim  Powell,  jr.,  the  said 
easterly  end  extending  westwardly  as  far  as  the  main  run  of 
water,  which  passes  through  said  land,  containing  29  acres 
and  12  rods  of  ground.  The  second  tract  is  described,  as  ly* 
ing  on  a  stream  of  water,  called  Millbrook,  which  the  de« 
fendant  bought  of  Samuel  Warren  ;  and  then  the  boundaries, 
by  monuments,  lines,  and  courses,  are  given,  coming  rouna 
to  the  first  boundary,  containing  6  acres  and  130  rods  of 
ground.  There  is  a  covenant  to  warrant  the  granted  premi- 
ses against  all  persons. 

C.  J.  Parsons,  delivering  the  judgment  of  the  Court,  says, 
*'  in  a  conveyance  of  land,  by  deed,  in  which  the  land  is  cer- 
tainly bounded,  it  is  very  immaterial  whether  any  or  what 
quantity  is  expressed ;  for  the  description,  by  the  boundaries, 
is  conclusive.  And  when  the  quantity  is  mentioned,  in  ad- 
dition to  a  description  of  the  boundaries,  without  any  express 
covenant  that  the  land  contains  that  quantity^  the  whole 
must  be  considered  as  a  mere  description." 

In  the  case  before  us,  the  land  is  as  definitely  described 
by  boundaries,  as  was  done  in  Powell  v.  Clarke.  It  is  de- 
scribed, ^  all  that  plantation,  or  parcel  of  land,  situate  in  said 
district,  on  the  waters  of  Jackson's  branch,  near  Qoodes's 
mill,  adjoining  lands  of  Joseph  Allen,  estate  of  Ooode,  Eliza- 
beth Thomas,  and  others.  Said  land  was  granted  to  John 
A.  Owens,  6th  December,  1826,  for  270  acres,  but  a  part 
thereof  is  claimed  by  the  estate  of  Robert  Goode ;  the  said 
W.  A.  Owens  only  conveys  200  acres ;  that  part  claimed  by 
the  estate  of  Ooode  is  not  conveyed  ;  and  if  it  should  be  found 
there  is  more  than  200  acres,  besides  that  claimed  by  Ooodes's 
estate^  the  said  John  R.  Morris  is  to  be  entitled  to  it"  Take 
this  description  and  ask,  is  there  any  difficulty  in  ascertaining 
precisely  the  land  sold  7  The  boundaries  would  give  the 
result.  For  there  is  no  dispute  except  with  Goodes's  estate : 
when  that  boundary  is  reached,  the  plaintiff's  land  is  located 
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Oot>wau»  bjr  it.    But  take  another  means,  the  grant  to  Owens ;  every 
^^^'        \ line  is  delineated,  and  its  location  is  easy ;  but  it  conflicts 


^_.       with  Goodes's  land.    The  defendant  said  in  his  deed,  I  don't 
^^     oonyey  that:  run  it  off,  and  the  balance  is  the  land  convey* 
Oweai*     ed.    Of  this,  it  might  be  said,  in  the  language  of  C.  J.  Par- 
sons— ^the  "tract  is  definitely  limited,  and  any  surveyor  could 
ascertain  its  contents,  and  the  plaintiff  might  have  known 
the  quantity  of  land  contained,  within  the  limits  described, 
befoie  he  concluded  his  purchase,  by  taking  the  proper  mea- 
sures.   If  to  avoid  that  trouble,  he  chose  to  Tely  on  the  esti- 
mate of  the  defendant,  he  should  have  taken  care  that  an 
express  covenant  was  introduced  into  the  deedP    How  aptly 
do  these  words  apply  to  this  case  !    Here,  the  party  says,  I 
only  convey  200  acres,  after  giving  a  full  description;  but  adds, 
I  do  not  convey  Goodes's  claim, — if,  however,  there  be  more 
than  200  acres  left  of  the  grant,  after  Goodes's  claim  be  cut  off, 
you  are  to  have  it.    What  is  that,  but  estimating  the  quan- 
tity ?  and  as  in  Powell  and  Clarke,  where  the  quantity  was 
distinctly  set  down,  without  qualifying  words,  does  it  not  re- 
quire an  express  covenant  as  to  quantity,  to  give  the  plaintiff 
a  title  fb  recover? 
S  M'C.  440.      But  it  is  said  the  case  of  Talbert  v.  Mason  controlftf  this 
question.    But  I  apprehend  that  it  cannot  do  so,  for  several 
reasons  :  1.  That  case  was  on  a  bond  to  make  titles  to  land. 
It  may  be,  that  in  such  a  case,  (where  titles  were  not  execu- 
ted, and  where  the  recovery  was  not  on  the  title  to  the  land, 
but  on  a  question  of  compensation,  and  where  the  land  was 
alleged  not  to  be  conveyed  according  to  the  description  in 
the  contract  of  sale,)  the  description,  in  all  its  parts,  consti- 
tutes the  covenant  to  be  compli^  with.    But  that  is  not  so, 
on  the  covenants  in  a  deed.    The  questions  upon  them,  are : 
1st.  Was  the  grantor  seized  of  the  land  conveyed  by  this 
deed  ?    2d.  Has  the  vendee  quietly  enjoyed  the  same  ?    Both 
these  questions  are  obliged  to  be  answered  aflirmatively  here, 
and  of  course  the  plaintiff  should  not  recover. 

2.  In  that  case,  however,  the  judgment  in  favor  of  the 
plaintiff  was  rested  upon  the  ground  that  the  boundaries 
were  uncertain,  and  hence  the  quantity  was  necessary  to 
make  out  the  description.  In  this  case,  there  is  no  such  un- 
certainty. 

SMSH  •  to^^*^^***®  ^^  decided  May  Term,  1823.  In  January, 
Coium^-  ^?^?'  ^^^  ^^®  ^f  Waters  v.  CaldwM  underwent  the  review 
503.  «j^  ^  ^^  ^^  ^^®  Judges,  who  gave  the  judgment  in  Talbert  v. 
Mason.  In  it,  the  deed  from  Sarah  Dimcan  convey^  part 
of  a  tract  granted  to  herself,  and  described  it  as  100  acres, 
V^  .^  a  8'^*^'  ^^  ^b«  said  Sarah,  and  ajoining  land  of  her, 
me  said  Sarah.    It  was  undertaken  to  control  the  quantitv. 

SflL'^ffi  *  ^  "^H^^  ^^^^^  "^^l^^  *«  plaintiff  short  18 
acresot  her  quantity,  fa  pass^ig  upon  the  case,  Colcock,  J.  un- 
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dertakes  to  distinguish  it  from  1\Meri  v.  MosoHj  and,  strange  ^^^^K/^ 
to  say,  adopts  and  cites  the  very  case  of  PowM  v.  Clarke, ,    ^*    ^^^ 
which  is  utterly  at  war  with  Tedberi  v.  Mason,  unless  the  ^^j^man 
latter  be  put  on  the  ground  that  it  is  on  a  bond  for  titles,  in    "  y"*^ 
which  no  question  of  seizin,  but  one  of  description  merely,    LangibriL 
arose.    He  says,  "  the  deed  (meaning  Sarah  Duncan's  deed) 
differs  in  a  material  point  from  that  in  the  case  of  Talbert  v. 
The  executors  of  Mason ;  there  the  only  description  was  100  *  ^*^*  *^' 
acres,  part  of  such  a  tract;  here  the  deed  mentions  a  quantity, 
and  also  refers  to  a  plat  annexed :  the  plat  is  not  found,  but 
the  deed  declares  that  the  land  purchased  is  designated  by 
metes  and  bounds,  and  in  such  case,  the  quantity  may  be, 
controlled  by  the  boundaries.^  5  Mmi.  365. 

It  is  worthy  of  remark,  how  completely  that  opinion  mis- 
took the  case  before  the  Court,  and  that  of  TaJbert  v.  Mason. 
In  the  case  before  the  Court,  the  deed  contained  "  the  only 
description  of  100  acres,  part  of  such  a  tract.''  In  Tcdbert 
Y.  Mason,  the  description  was,  "  situate  near  the  village  of 
Cambridge,  in  Abbeville  and  Edgefield  districts,  on  Henley's 
.creek,  waters  of  Saluda  river,  containing  360  acres,  bounded 
on  lands  belonging  to  James  McCracken,  Wm.  Williams, 
Catlett  Conner,  and  others." 

The  case  of  BauskettY.  Jones  decides,  however,  this  very  ^Speaw,  68. 
question.    For  there  it  was  held,  that  a  general  warranty, 
such  as  in  this  deed,  did  not  extend  to  quantity. 

fliCHARDsoN,  J.  concurred. 


William  ERndman  v.  John  Langford. 

A  bak  of  cotton,  belonging  to  the  principal,  was  in  the  hands  of  the  payee  of  a 
joint  note  of  principal  and  surety,  to  meet  the  note ;  the  defendant  having  de- 
mands ^igainst  the  principal,  made  a  promise  to  the  swety,  that  if  he  was  al- 
lowed to  take  the  cotton,  he  would  substitute  his  note  for  the  joint  note :  upon 
this  agreement  he  receiyed  the  cotton — promise  hdd  not  to  be  within  the  statute 
of  frauds. 

A  promise  is  taken  out  of  the  statute  by  a  new  and  distinct  consideration,  eo-ex- 
tennre  with  it,  and  moving  not  to  the  third  person,  but  to  the  promisor;  not 
mere  loss  to  the  promisee,  but  gain  to  the  promisor.  In  effect,  it  is  the  pur- 
chase of  an  interest,  not  amere  undertaking  to  pay  the  debt  of  another. 

Before  Frost,  J.  cU  Spartatdmrg,  FM  Term,  1848. 

This  was  a  summary  process  in  assumpsit,  to  recover  $31 
25,  the  amount  of  a  joint  note,  which  the  plaintiff,  as  securi- 
ty, with  one  Wiggins,  had  given  to  Wm.  A.  Young.  Toung, 
to  assist  Wiggins,  had  given  his  note  for  the  same  amouni. 
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^oLuiiBM.  to  Samuel  Tucker,  in  payment  of  corn,  which  Wiggins  had 
•  ^^"  purchased  of  Mr.  Tucker.  When  Young  gave  his  note  to 
Tucker,  as  an  indemnity,  he  required  and  obtained  from 
Wiggins  and  Hindman,  as  security,  their  note  payable  to 
Toung.  At  the  time  this  note  was  given,  Wiggins  promised 
Young  that  it  should  be  paid  from  the  first  bale  of  cotton  he 
made ;  and,  by  this  assurance,  Hindman  was  induced  to  Join 
Wiggins  in  the  note.  Hindman  and  Wiggins  planted  ou 
shares,  on  Hind  man's  land,  and  Young  ginned  Wiggins's 
cotton.  He  was  accustomed  to  haul  the  cotton  of  his  custo- 
mers to  his  gin.  When  Hindman  and  Wiggins  had  made  a 
division  of  their  cotton.  Young  received  a  message,  or  was 
told  bv  each  of  them,  to  send  for  Wiggins's  cotton  ,-  which 
he  dia.  After  the  cotton  was  carried  to  Young^s  gin,  Lang- 
ford  and  Wiggins  went  to  Young's,  and  it  was  there  agreed 
that  Langford  should  purchase  a  judgment  against  Wiggins, 
which  Young  held.  Langford  was  to  pay  two  thirds  of  the 
judgment  in  cash,  and  for  the  balance.  Young  took  his  note. 
Wiggins  wanted  Young  to  wait  for  the  payment  of  the  joint 
note  of  himself  and  Hindman  ;  but  Young  refused  to  do  soj 
and  told  Wiggins  to  see  Hindman.  At  the  time  the  judg- 
ment was  transferred  to  Langford,  it  wlis  agreed  that  one  of 
the  bales  of  cotton  Young  had  to  gin,  should  be  appropria- 
ted to  the  payment  of  Wiggins  and  Hindman's  note,  and  two 
applied  to  the  cash  payment  for  the  judgment ;  and  the  re- 
maining two  be  applied  to  the  purchase  of  bacon,  for  WiR- 
?'ns.  After  a  time,  Langford  went  to  Young,  and  told 
oung  that  he  had  agreed  with  Hindman  to  substitute  his 
note  for  Hindman's  to  Young,  and  take  the  cotton.  On  this 
information.  Young  let  Langford  have  three  bales  of  the  cot- 
ton. Langford  promised  to  give  Young  his  note,  but  did 
not  He  afterwards  sent  for  and  eot  the  other  two  bales. — 
Hindman  paid  the  note  of  himself  and  Wiggins  to  Young. 
Gentry  testified  that  Langford  told  him  he  haa  agreed  to  pay 
Young's  claims,  and  then  got  the  cotton.  The  claims  refer- 
red to  were  the  judgment  and  note. 

A  motion  was  made  for  a  non-suit,  on  the  ground  of  a  va- 
riance between  the  cause  of  action,  set  out  in  the  process, 
and  the  proof;  and  because  Langford's  promise  was  without 
consideration.  The  motion  was  granted,  on  the  ground  that 
Langford's  promise  to  give  his  note,  instead  of  Hindman's, 
was  made  to  Young,  and  not  to  Hinaman ;  and  so  there  was 
no  privity  of  contract  between  Hindman  and  Langford  ,*  and 
there  was  no  sufficient  consideration  to  support  a  promise 
from  Langford  to  Hindman ;  because  the  cotton  was  Wig- 

f^ins's,  and  pledged  to  Young ;  in  which  Hindman  had  no 
egal  interest ;  and  the  delivery  of  Wiggiiiis's  cotton  by  Young 
to  Langford,  though  a  sufficient  consideration  to  support  a 
promise  from  Langford,  to  either  of  them,  to  pay  the  note  for 
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which  the  cotton  was  pledged,  yet  it  was  not  sufficient  to   Colombia, 
snpport  the  alled^ed  piomise  IVfim  Laugfoid  to  Uitidniau,  to  J^^|^**\ 
take  up  Hiudman's  note.  '       v— ^ 


The  piaintifT  appealed,  and  moved  the  Court  of  Appeals  to         t. 
reverse  tfie  decree  of  his  Honor :  Langford. 

Because  the  consideration  proved,  was  snffiricnt  to  charge 
the  defendant  for  the  amount  of  the  note  given  by  Wiggins 
and  Hindnian  to  Young. 

Bobo,  for  the  motion. 
Thicker,  contra. 

Wardlaw,  J.  deh'vered  the  opinion  of  the  Court. 

The  declarations  which  Langford  made  to  Young  are  proof 
of  the  promise  which  he  made  to  Hindnian,  as  are  his  de- 
elaraiions  to  Gentry.  The  first  bale  o(  cotton  wus  ni  Young's 
hands,  according  lo  previous  agreenieni  between  Unidmau 
and  Wiggins  j  sent  to  the  gin  with  the  knowledge  and  per-  ' 
baps  by  the  assistance  of  Hindmaii. 

The  case  then  seems  to  be  this : 

Young  held  one  bale  of  cotton  as  security  for  the  joint  noie 
of  Wiggins  and  Hindman,  in  which  Hindman  wat;  surety; 
Langford  acknowledged  thai  he  had  agreed  with  Hindman 
to  sabstitute  his  note  for  Hindman's  to  Young,  and  take  the 
cotton.  Upon  this  agreement  he  received  ihecotton  ;  he  has 
refused  to  substitute  his  note  for  Hindman's.  Hindman,  hav- 
ing lost  his  security,  has  pstid  the  joint  note  to  Young,  and 
now  claims  damages  from  Langfoid.  for  non-performance  of 
his  contract.  It  is  objected  that  the  statute  ol'  frauds  makes 
Langford's  promise  void  for  want  of  m(*moranduni  in  writing.  ^^|^'*  ^-.^t 

Langford's  agreement   was  a  promise  to  answer  for  the jjj^^^^  ij^"^ . 
debt  of  a  tliird  person,  who  was  still  held  liable:  but  it  was  3 Bur!  186; 
founded  on  a  new  and  distinct  consideration,  C'vcxlensive  J^!||?"*^  ^• 
with  it,  and  moving  not  to  the  third  person,  but  to  the  per-    BaroTnd^ 
son  who  made  the  promise.  Cret.  664. 

The  consideration  was  not  of  mere  loss  to  the  promisee,  but 
of  benefit  to  the  promisor  himself. 

In  efiect,  the  case  comes  even  up  to  the  principle  of  those 
which  have  been  taken  out  of  the  statute,  on  the  ground 
that  there  was  a  purchase  of  an  interest,  and  not  a  n^ere  ui>- 
dertaking  to  pay  the  debt  of  another.  i  Saund.  8ti. 

The  motion  is  granted^  and  a  new  trial  ordered. 

Maiion  granted. 
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A.  X  Moses  V.  Cyrus  S.  Mdldt. 

Tliere  is  no  law,  either  of  this  State  or  of  the  United  States,  which  eaoeinpts  com- 
missioned officers  in  the  volunteer  serYice,  irom  lisbilily  to  arrest  for  deots  or 
contracts. 

Before  Richardson,  J.  at  Sumter^  FaU  Term^  1848. 


Ca,  Sa.  an  Sum.  Pro. 
Ca.  Sa,  on  Sum.  Pro. 


Ca.  Sa.  on  Sum.  Pro. 
Ca.  Sa.  in  Assumpt. 

The  defendant  obtained  rules  on  H.  Skinner,  sheriff  of 
Sumter  district,  and  A.  J.  Moses,  the  plaintiff,  to  show  cause 
why  the  service,  by  arrest,  on  each  of  the  above  stated  cases, 
should  not  be  set  aside,  and  the  prison  bounds  bonds  talcen 
therein  delivered  up  to  be  cancelled. 

At  the  return  of  the  rule,  the  following  state  of  facts  ap- 
peared: 

The  defendant  was  a  commissioned  officer  of  Company  A., 

g\ie  Sumter,)  Palmetto  Regiment,  which  left  the  State  in 
ecember,  1846,  served  in  Mexico  until  the  close  of  the  war, 
returned  and  was  discharged  on  the  20th  July,  1848.  His 
first  commission,  signed  by  Gov.  Aiken,  bore  date  the  89th 
June,  1846 ;  his  second,  to  continue  of  force  during  the  war 
with  Mexico,  was  signed  by  Gov.  Johnson,  and  bore  date  the 
22d  December,  1846 ;  his  third,  signed  by  Gov.  Johnson,  gave 
him  rank  as  1st  Lieutenant  from  3d  May,  1847.  The  de- 
fendant served  in  Mexico  until  about  the  1st  December,  1847, 
when  he  received  orders  from  Gen.  Scott  to  repair  to  South 
Carolina  on  the  recruiting  service,  and  report  to  Captain  D. 
Yanness,  the  head  of  that  department  in  Charleston.  He 
returned  to  South  Carolina,  and  on  the  13th  March,  1848,  re- 
ceived orders  to  establish  at  Sumterville  a  rendezvous  for 
recruits.  He  remained  in  that  place  until  the  2d  June,  1848, 
when  he  i*eceived  an  order  from  Capt.  Yanness,  of  which  the 
following  is  a  copy :  <"  Fort  Moultrie,  S.  C,  May  29th,  1848. 
Sir :  Pursuant  to  orders  from  the  Adjutant  General,  you  will 
close  your  rendezvous,  and  proceed  to  Charleston,  S.  C,  from 
thence  you  will  take  passage  on  board  of  a  transport  to  sail 
for  Yera  Cruz  ;  the  transport  will  leave  Charleston  the  6th  of 
next  month.  Yery  respectfully  your  obedient  servant,  D. 
Yanness,  Capt.  1st  Art.  Sup.  Rectg.  Service,"  addressed  to 
"  Lieut.  C.  S.  Mellett,  S.  C.  Yolunteers,  Sumterville,  S.  C." 

On  the  3d  June,  1848,  ca.  saJ*s  were  issued  in  the  above 
stated  cases,  and  the  defendant  was  arrested  thereunder. — 
On'  the  same  day  he  gave  the  usual  prison  bounds  bonds, 
and  proceeded  immediately  to  Charleston.  The  bonds  have 
been  assigned  to  plaintiff,  and  actions  commenced  thereon 
to  this  term,  against  some  of  the  sureties. 
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The  Circuit  Judge  overruled  the  motion  to  make  the  rules  Commbia, 
absolute,  and  the  defendant  renewed  bis  motion,  in  the  Court  ^^'  ^^^ 
of  Appeals,  on  the  grounds :  ^^"  ' 

^  1st.  That,  under  the  Act  of  1841  of  this  State,  the  defen* 
dant  was  not  liable  to  arrest. 

2d«  That  being  in  the  army  of  the  United  States  in  time 
ot  irar,  and  under  orders  to  letum  immediately  to  the  seat  of 
var,  he  was  not  liable  to  arrest. 

3d.  That  having  given  bonds  to  the  sheriff,  was  no  wai- 
ver of  his  right  to  set  aside  the  arrest  and  have  the  bonds 
cancelled." 

Hickardsotij  for  the  motion. 
MnseSf  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  only  question  pretended  by  the  appeal,  is  whether  the 
appellant,  a  commissioned  officer  in  the  Palmetto  Regiment, 
which  volunteered  its  services  to  the  President  of  the  United 
States,  for  the  prosecution  of  the  Mexican  war,  is  exempt 
from  arrest  under  an  execution  for  debt. 

The  laws  of  the  State,  and  the  jurisdiction  of  the  superior 
Courts,  operate  on  every  citizen ;  and  he  who  claims  exemp* 
tion  from  their  force  and  authority,  must  show  the  special 

i^rant  of  the  privilege.  The  Act  of  the  Legislature  for  regu- 
ating  the  militia,  passed  in  1841,  which  is  relied  on  in  the 
first  ground  of  appeal,  does  not  confer  it.  By  the  l^th  sec* 
tion,  the  Governor  is  authorized  to  order  out  any  portion  of 
the  militia  of  this  State,  in  case  of  invasion  or  other  emer* 
gency,  when  he  shall  judge  necessary ;  and  also  on  the  ap> 
plication  of  the  Executive  of  any  State,  or  in  case  of  an  in- 
vasion or  insurrection,  or  apprehension  of  invasion  in  such 
State.  The  ISOrh  section  declares  that  the  service  of  civil  pro- 
cess, unless  for  treason,  felony  and  breach  of  thepeace,  on  any 
person  who  shall  be  called  into  service,  and  embodied  by  the 
Kxecutive  authority  of  this  State,  and  in  pursuance  of  the  pro- 
visions of  that  Act,  shall  be  void.  The  Palmetto  Regiment  was 
not  a  part  of  the  organized  militia,  nor  called  into  service  by 
the  Executive  authority  of  this  State,  under  the  provisions  of 
this  Act.  The  persons  who  composed  the  regiment,  tender-  * 
'ed  their  services  to  the  President  of  the  United  States ;  who 
was  authorized  to  call  for  volunteers,  by  an  Act  of  Congress 
providing  for  the  prosecution  of  the  war  against  the  republic 
of  Mexico.  The  4th  section  of  the  Act  provides  that  the 
volunteers,  when  called  into  actual  service,  and  while  re- 
maining therein,  shall  be  subject  to  the  rules  and  articles  of 
war;  and  shall  be  in  all  respects,  (except  as  to  clothing  and 
pay,)  placed  on  the  same  footing  with  similar  corps  of  the 
Utiited  States  army.  The  Act  of  Congress  exempts,  during  i  ^^% 
their  term  of  service,  from  personal  arrest  for  any  debt  or  d^-       709 ' 
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OMsmtmAt   iBaiid,  all  wm  conimiwiotied  officers,  artificets,  priTates  and 
Nov.  1848.   fimiij^.iaiiii  who  arR  or  shall  be  entistt-d  ;  aiid  the  iicm-coiniDie- 
^ '"  J" ""^^^^  sioiied  officers,  artificers,  privates  aad  luiisiciaDs  of  the  mill* 
MeBwimy  jj^  ^^  other  corps  who  may,  at  auy  time,  be  in  Uie  actual 
service  of  the  United  States.     No  law  has  been  found  which 
ppDtects  commissioned   officers  from   liability  to  arrest  for 
debts  or  contracts.    The  reason  for  the  distinction  is  very 
manifest  in  the  regular  army.    The  service  of  the  officer  is 
optiotial  and  honorary.    It  confers  distinction,  and  is  com- 
pensated by  a  liberal  allowance  to  maintain  the  position  in 
society  which  his  rank  in  the  army  confers.    The  privates, 
&c.  are  enlisted  for  a  certain  period,  and  are  held  to  the 
terms  of  their  enlistment,  luider  severe  corporal  fienalties. — 
Among  them  it  is  necessary  to  maintain  discipline  by  pain* 
fnl  constraint  and  severe  penalties.    If,  by  the  easy  expedient 
of  aif  arrest  for  debt,  they  could  evade  service,  the  ranks  of 
the  army  would  be  continually  reduced.    The  penalties  for 
a  violation  of  the  rules  and  regulations  for  their  government, 
would,  by  thi«  means,  be  readily  eluded,  and  discipline  de- 
feated.   These  reasons  for  a  disimctiou  between  officers  and 
privates,  Ac.  may  not  ap|>ly  with  t^qual  force  to  the  volunteer 
service:  but  wherein  tliey  do  not  apply,  the  argument  is  in 
favor  of  not  exempting  the  privates;  not  of  exempting  the 
officers.    However  this  may  be,  no  law  has  been  found  which 
exempts  an  officer  in  the  volunteer  service,  from  arrest ;  and 
the  motion  is  refused. 

Richardson.  J. — CNeall,  J. — Evans,  J. — and  With- 
ers. J. — concurred. 

Motion  refused. 


Patrick  McElmurray  v.  Henry  Z.  Ardis. 

A  subsequent  sheriff  has  the  same  power  to  complete  a  sale  of  land,  made  by  a 
former  sheriff,  by  executing  dtlea  ibr  the  same,  as  the  former  sheriff  himself  had. 

A  subsequent  sheriff  may  ececute  titles  to  land  sold  by  his  predecessor  in  office, 
eitlier  to  the  actual  purchaser,  or  to  his  assignee  or  legal  representatiYS. 

"Where  a  party,  to  whom  a  purchaser  of  land  at  shenff 's  sale  had  ordered  the 
sheriff  to  execute  titles,  had  died  before  receiving  them,^titles  made  by  a  sob- 
sequent  sheriff  to  the  executor  of  thedeeeased,  '*for  the  uses  aad  iruaia  of  liia 
will,"  were  held  to  be  good. 

Before  Frost,  J.  at  Barnwell^  Extra  Term^  July^  1848. 

This  was  an  action  of  trespass  to  try  title.  The  plaintiff 
claimed  under  the  will  of  Patrick  HcBlmurray,  seni«  r.  The 
testator  lived  in  Georgia,  opposite  to  the  tract  in  dispute,  and 
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pfamted  it  many  years  beff>re  his  death,  which  occmrred  in  ^^*^*^* 
1818.     It  was  called  his  «  Carolina  Swamp,'*  and  by  ihe  de- /^^^'^^'^ 
scrtptioii  of  "  the  ptatilatioii,  ktiowims  the  (Jaiolina  Swamp,'*  "^        ' 
it  was  devised  to  the  testator's  son,  Andrew,  for  lifp,  with  le-  ^"•*^  ""^F 
mahider  in  fee  to  the  plaintiff.     Andrew  platited  the  land      AhUb. 
during  his  life  time,  and  di<Hi  four  or  five  years  ago.    The 
plaintiff  is  his  son.    When  Andrew  died  the  plaintiff  was  in 
the  Penitentiary,  in  Georgia.    The  heirs  of  Andiew  claimed 
the  land,  but  when  the  plaintiff  came  back  he  and  Syms 
took  possession  of  the  lana  and  planted  it.    Andrew  lived  in 
Georgia,  and  called  this  his  Carolina  swamp  place.    The 
grant  called  for  200  acres ;  the  land  run  more.    One  hundred 
acres  had  been  sold,  and  the  residue,  owned  by  the  testator, 
waA  *id50  acres ;  worth  $2,500  to  $3,000. 

The  defendant  produced  a  decree  in  sunt,  pro.,^  Willis  v. 
Pfitrick  McElmiirray^  for  $60,  entered  Spnng  Term,  1830, 
and  a  JLfa.^  lodged  Sih  Apiil,  1830.  Ou  the  execution  was 
indorsed  a  levy  of  *'  120  aci'es  of  land,  more  or  less,  adjoining 
lands  of  C.  P.  Pickling  and  William  Rogers,  levied  ouasthe 
pioperty  of  McBlmun-ay." 

In  the  sale  book  of  Preston  Harley,  then  sheriff,  is  an  ea* 
try,  6th  S*^ptember,  1830 ;  "Sold  120  acres  of  land,  more  or 
less,  to  David  Turner,  for  $81."  The  receipt  of  the  purchase 
money  was  entered  in  the  sale  book  and  indorsed  on  Uie  ex* 
ecntion.  An  order  from  David  Turner  to  the  sheriff,  to  make 
titles  for  the  Ian  I  to  Andrew  McBlmurray,  whs  produced,  in 
which  Turner  acknowledges  he  had  bid  off  the  land  for  An- 
drew. The  will  of  Andrew  McBlmurray  was  produced,  da« 
ttsd  ^th  January,  1843,  by  wh.ch  be  devises  the  remainder 
of  his  estate  to  be  equally  divided  among  his  children,  and 
the  executor  is  directed  to  keep  the  estate  together,  and  cul* 
Civate  the  lands,  and  apply  the  proceeds  to  the  payment  of 
the  testator's  just  and  lawful  debts.    The  defendant  was  ap* 

Euiited  executor,  and  had  qualified.  The  deed  of  W.  J. 
arley,  sheriff,  successor  in  office  to  Pieston  Hailey,  dated 
4(h  March,  1844,  conveys  to  Henry  Z.  Ardis,  executor,  for  the 
uses  and  trusts  of  the  will  of  Andrew  McBlmurray,  all  the 
right  of  Patrick  McBltnurray  in  that  tract  of  land,  commonly 

called  the  Carolina  Swamp  place,  containing acres,  more 

or  less,  situate  in  Barnwell  district,  and  adjoining  lands  of 
and  of . 

It  was  proved  that  the  tract  of  land  known  as  the  Carolina 
Swamp  place,  adjoined  lands,  at  the  time  of  Preston  Harley's 
levy,  owned  by  C.  P.  Pickling  and  William  Rogers ;  but  the 
priticipal  boundary  was  Savannah  river,  which  compassed 
Ihe  greater  part  of  the  tract,  and  that  Patrick  McBlmurray 
owned  no  other  land  in  that  vicinity. 

It  was  objected  to  the  defendant's  title,  under  W.  J.  Har- 
.  ley's  deed,  that  by  the  Act  ol  1829,  a  subsequent  sheriff  can  6  gtat  394. 
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OoLUBotA,  only  convey  to  "  the  purchaser."  But  it  wbb  held,  by  the 
^^^^'  1848.  Circuit  Judge,  that  the  Act  should  be  so  construed  as  to  con- 
^  ^  'fer  on  a  subsequent  sheriff  the  same  power  to  com- 
McElmiirray  pj^jg  ^  ^^^  ^f  j^^^  j^^j^  y^y  ^  foj^m^^  sheriff,  by  executing 

Aidk.  titles  for  the  same,  as  th^  former  sheriff  himself  could  exer- 
cise iu  the  matter. 

It  was  also  objected  that  the  sheriff  had  no  authority  to 
convey  the  land  to  Henry  Z.  Ardis,  executor,  subject  to  the 
uses  and  trusts  of  the  will  of  Andrew  McElmurray. 

The  objection  was  overruled :  because  the  right  to  the 
possession  of  the  land,  as  part  of  the  estate  of  Andrew  Mc- 
JBlmurray,  was  vested  in  the  defendant,  and  the  rights  of  the 
creditors  and  devises  were  represented  by  him,  so  that  if  a 
bill  were  to  be  filed  for  an  execution  of  the  contract  of  sale, 
the  defendant  would  have  been  the  proper  person  to  receive 
the  title. 

Another  objection,  that  the  description  of  the  land,  in  the 
levy,  was  insufficient,  and  the  sale  void,  for  uncertainty  in 
the  subject  of  the  levy,  was  also  overruled. 

It  was  further  objected  that  the  description  in  the  deed  did 
not  correspond  with  the  description  of  the  land  levied  on, 
and  sold  by  the  former  sheriff.  This  objection  was  not  deci- 
ded as  a  question  of  law ;  but  the  jury  were  instructed  that 
the  same  land  might  well  be  conveyed  by  different  descrip- 
tions, if  each  identified  the  same  subject ;  and  it  was  submit- 
ted to  them  to  determine,  on  the  evidence,  whether  the  tract 
conveyed  in  the  deed  of  W.  J.  Harley  to  the  defendant,  by 
the  description  of  McElmurray 's  Carolina  swamp  place,  was 
the  same  tract  described  in  the  levy  by  Preston  Harley,  as 
joining  lands  of  Fickling  and  Rogers. 

The  jury  found  for  the  defendant. 

The  plaintiff  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial : 

1st.  Because  his  Honor  erred  in  deciding  that  Wm.  J.  Har- 
ley, as  successor  of  Preston  Harley,  was  legallv  authorized 
to  make  titles  to  the  land  in  question,  to  the  defendant,  as 
executor  of  Andrew  McElmurray ;  whereas  it  was  submitted 
that  the  defendant  was  not  authorized  to  receive,  and  the 
succeeding  sheriff  had  no  power  to  make,  titles  to  the  defend- 
ant as  executor  of  Andrew  McElmurray. 

2d.  Because  his  Honor  erred  in  deciding  that  the  land  de- 
scribed in  Wm.  J.  Harley's  deed,  was  identical  with  the  land 
levied  on  and  sold  by  Preston  Harley,  and  that  the  variance 
in  the  terms  of  description  was  immaterial. 

3d.  It  was  submitted  that  the  levy  and  sale  by  Preston 
Harley  was  void,  on  the  ground  that  the  land  alleged  now  to 
have  been  sold,  was  not  described ^  with  sufficient  certaint]^ 
and  that  the  imperfect  description  given,  was  not  calculated 
to  give  notice  of  what  was  levied  on  or  sold,  but  rather  to^ 
mislead. 
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4tfa.  It  was  submitted  that  the  defendant's  deed  firom  Wm.   Columbia, 
J.  Harley  was  void.  ^  Nov.  i848. 

Ist.  For  uncertainty  of  description  of  the  land ;  and  2d.  ^     ^       ' 
Because  the  description,  as  far  as  it  goes,  does  not  correspond  ^«^^>i»7 
with  the  description  marked  in  the  levy,  on  the  execution,      Aniw. 
and  in  the  sale  book. 

6th.  Because  the  verdict,  in  other  respects,  was  contrary 
to  law  and  evidence. 

Bauskett,  for  the  motion. 
BMinger,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

All  the  grounds  of  appeal,  except  the  first,  present  ques- 
tions of  fact,  and  the  Court  is  satisfied  with  the  verdict. 

The  questions  presented  by  the  first  ground,  are,  whether 
a  subsequent  sheriff  has  the  same  authority  to  make  titles  to 
land,  as  the  sheriff  who  made  the  sale ;  and  if  he  has,  whe- 
ther he  can  execute  titles  to  any  other  than  the  actual  pur- 
chaser ;  and  if  he  may  execute  titles  to  anv  other  person, 
whether  the  title  to  the  land  in  dispute  was  legally  convey- 
ed to  the  defendant. 

Prior  to  the  Act  of  1803,  it  was  the  duty  of  the  sheriff,  tirho 
had  sold  land  under  a  Jieri  fadaSj  to  complete  the  sale  by 
the  execution  of  titles,  even  after  the  term  of  his  office  had 
expired.  To  remedy  this  inconvenience,  it  was  enacted  that  5  Stat  6i. 
if  any  sheriff  shall  sell  any  property  and  "  die,  resign,  or  be 
removed  from  office,"  before  he  has  executed  titles  therefor, 
it  shall  be  lawful  for  his  successor  to  make  titles  to  the  pur- 
chaser. By  an  Act  passed  in  1829,  and  incorporated  in  the 
sheriff's  Act  of  1839,  it  is  provided  that  if  any  sheriff  has 
sold,  or  shall  legally  sell,  real  or  personal  estate,  and  such 
shenff  is  dead,  resigned,  or  otherwise  out  of  office,  before  he 
has  executed  titles  therefor,  it  shall  be  lawful  for  any  subse- 
quent sheriff,  upon  the  terms  of  sale  being  complied  with,  or 
satisfactory  evidence  furnished  that  they  have  been  complied 
with,  to  make  titles  therefor  ''  to  the  purchaser." 

It  seems  plainly  the  intention  of  the  Act  to  substitute  the 
subsequent  sheriff  in  stead  of  his  predecessor,  who  made  the 
sale,  for  the  purpose  of  executing  titles ;  and  to  transfer  to 
him  all  the  power  and  authority  over  the  subject,  which  his 
predecessor  possessed.  The  Act  is  remedial,  and  should  be 
so  construed  as  to  redress  the  mischief.  It  was  the  purpose 
of  the  Act  to  remedy  the  inconvenience  experienced  from  the 
exercise  of  official  duties  by  one  who  had  ceased  to  be  an  of- 
ficer. This  purpose  would  be  only  partially  accomplished 
by  restricting  the  power  pf .  the  subsequent  sheriff  to  the 
making  of  titles  to  the  actual  purchaser ;  and  reserving  to 
the.  sheriff  who  made  the  sale,  the  power  to  make  titles  to  fin 
assignee,  &c.  of  the  purchaser. 
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Then  may  the  sherifi;  who  made  the  sale,  ezecnte  titlea  io 
any  other  person  than  the  actual  "purchaser?"  It  is  and 
has  heen,  iudefiiiitely,  the  common  practice  for  the  sheriff  to 
make  titles  for  property  to  the  assignee  of  the  puixrhaser ;  or 
to  the  person  whom  the  bidder,  eiHered  as  the  purchaser  in 
the  sheriff's  book,  may  represent  to  be  the  actual  buyer.  So 
many  titles  have  been  acquired  in  this  way,  that  they  cannot 
now  be  declared  illegal.  If  the  sheriff  may  convey  to  an  as- 
signee, why  may  he  not  to  a  devisee?  And  if  to  persons 
who  thus  claim  by  purchase,  why  may  he  not  to  those  who 
claim  by  descent  ?  It  is  objected  that,  in  the  exercise  of  this 
authority,  it  would  be  necessary  for  the  sheriff  to  detennine 
who  is  devisee  or  heir,  and  he  would  thus  be  invested  with 
judicial  finictions.  This  ohjecion  applies,  and  in  a  inuch 
greater  degree,  to  the  levy  and  sale  of  projierty  under  execii« 
tk>n.  The  same  expedients  and  retnedies  may  be  resorted  to^ 
in  either  case,  if  the  sheriff  encounters  a  connkst  of  interests. 
But  the  objection  is  deprived  of  force  in  its  application  to  the 
power  to  make  titles,  when  it  is  remembered  that,  in  every  of- 
ficial act,  the  sheriff  has  to  deal  with  adverse  interests  and 
litigant  parties.  And  to  the  argument  of  danger  in  confer- 
ring this  power  on  the  sheriff,  it  may  he  replied  that  it  is  in- 
comparably less  than  may  be  ol^ected  to  his  power  to  levy 
and  sell  under  execution.  It  is  not  more  difficult  to  ascertain 
the  |)ersoiis  who  have  a  legal  right  to  the  titles,  than  to  dis- 
tinguish the  property  of  the  defendant ;  and  the  sheriff  can 
have  no  greater  motive  to  convey  to  a  wrong  person,  than  to 
levy  on  laud  not  the  property  of  the  defendant.  Very  great 
inconvenience  would  ensue  from  denying  the  authority  of 
the  sheriff  to  execute  titles  to  the  assignee,  or  legal  represen- 
tive  of  the  purchaser.  If  it  is  not  lawful  for  him  to  execute 
titles,  the  (jourt  of  law  could  not  order  him  to  do  it;  nor 
could  the  Court  of  Equity  enforce  a  specific  performancse 
against  him.  The  assignee,  devisee,  or  heir  of  the  purcha- 
ser, would  be  driven  into  equity  against  the  defendant,  his 
assignee,  heir  or  devisee,  for  the  execution  of  the  contract. 

The  remaining  question  is  whether  the  conveyance  to  the 
defendant  is  valid.  Generally,  the  titles  should  be  executed 
to  the  party  having  the  l^al  estate.  But  if  they  had  be(*n 
made  to  the  devisees,  the  land  was  subject  to  a  tnisi  confi- 
ded to  the  executor  for  the  payment  of  debts.  This  he  might 
have  enforc^  against  the  devisees,  in  equity.  The  convey- 
ance to  him  fulfils  the  intention  of  the  will,  by  giving  him 
possession  for  the  performance  of  the  trusts ;  and  when  they 
are  satisfied,  the  legal  title  will  be  executed,  by  operation  tf 
law,  in  the  devisees. 

The  motion  is  refused. 

The  whole  Court  concurred. 

Motion  re/used. 
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CMins  Cochran  v.  Wm.  Raundiree.  Nov'^iSli 

If  the  sheriff  make  an  nnconditional  delirery  of  a  chattel,  sold  at  sheriff's  sale,  ^ 

the  sale  is  thereby  made  complete,  and  the  sheriff  cannot  afterwards  reseize      vochran 
and  resell  because  the  price  has  not  been  paid.  Roundtiee. 

Before  the  Act  of  1843,  concerning  mortgages  and  Terbal  agreements,  (whereby 
the  Tendor  of  a  chattel,  who  has  parted  with  tlie  possession,  recurves  to  him- 
self an  interest  therein,)  a  verbal  condition,  annexed  by  a  sheriff  to  his  delire- 
ry of  a  chattel,  sold  at  his  sale,  was  void  per  ae  against  a  subsequent  purchaser 
without  notice. 

The  case  oiSimsr.  BenmeUj  Rice  L.  R.  431,  not  to  be  extended. 


Be/ore  Frost,  J.  cU  Barnwelly  Extra  Term^  J^iff  1848. 

This  was  an  action  of  trover,  to  recover  three  slaves. — 
The  defendant  claimed  by  purchase,  at  sheriff's  sale,  under 
an  execution  against  one  Pardue,  in  September,  1842.  The 
defendant  had  paid  the  purchase  money,  and  it  was  applied 
to  executions  against  Pardue. 

The  plaintiff  produced  evidence  of  a  sale  of  the  n^roes 
in  dispute,  by  Pardue  to  Williams,  in  1839,  and  a  bill  of  sale 
from  Williams  to  plaintiff,  dated  4th  October,  1841.  Also, 
the  entry  in  the  sheriff's  sale  book,  of  a  sale  of  the  same  ne- 
groes, under  executions  against  Gideon  Pardue,  to  Williams, 
the  2d  May,  1842.  The  issue  turned  on  the  validity  of  this 
sale.  Sheriff  Harley  testified,  that  possession  of  the  negroes 
had  never  been  delivered  to  Williams ;  but  that  they  remain- 
ed in  his  possession,  at  the  Court  House,  until  the  resale  in 
September, — that  Williams  had  promised  to  pay  the  purchase 
money,  but  never  did.  But  it  was  proved  by  four  witnesses, 
that  the  negroes  were  in  Cochran's  possession,  between  the 
sale  and  resale,  and  the  sheriff's  charge,  for  dieting  the 
slaves,  $3  60,  showed  that  he  was  mistaken. 

Elzey  proved  an  assignment  of  the  execution  of  Terry, 
Commissioner,  v.  Pardue,  to  Williams.  In  Febnmry,  1842, 
Williams  had  given  to  witness,  as  attorney  of  the  party  in- 
terested in  the  execution,  bis  note  for  $600  or  $620,  in  pay- 
ment. And  the  witness,  in  May,  1842.  met  Williams  and 
Cochran  going  to  the  Court  House,  and  he  then  gave  them 
his  signature  to  a  blank  paper,  to  be  filled  up,  as  evidence  of 
the  satisfaction  of  the  execution  of  Terry,  Commissioner,  v. 
Pardue,  under  which  the  sheriff  had  made  the  sale  when 
Williams  purchased. 

Solomon  Cochran  proved  that  the  week  after  the  sale,  Wil- 
liams and  plaintiff  went  to  Barnwell  Court  House  and  got 
the  n^roes,  and  Williams  delivered  them  to  Cochran,  saying 
to  him,  "  take  them,  you  have  a  good  title."  They  remained 
in  Cochran's  possession  until  September,  when  the  sheriff 
28 
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Columbia,  seized  and  resold  them.    The  witness  gave  to  Harley  a  writ- 
Nov.  1848.    jgj,  notice,  forbidding  the  sale,  but  Harley  said  Williams  had 
-^"  --' bid  them  oflf,  and  had  not  paid  for  them,  and  he  would  sell 
^^^^^"    them  again.    Elzey  also  testified  that  he  had  directed  a  levy 
Roun4tree.  under  Terry's  execution,  in  December,  1841,  and  in  January 
had  delivered  the  execution  to  Williams,  marked  *'  satisfied," 
but  that  Williams  had  paid  the  execution  to  protect  his  sale 
of  the  negroes  to  the  plaintiflf.    Mr.  James  Patterson  filled 
np  the  signature  in  blank,  with  an  assignment  of  Terry's 
execution.     The  date  of  the  assignment  had  been  altered 
from  1842  to  1841,  but  that  circumstance  was  not  material. 
The  jury  were  instructed  by  the  Circuit  Judge  to  inquire, 
first :  Whether  the  sheriff  had  delivered  the  slaves  uncondi- 
tionally to  Williams.    And  if  he  had  so  delivered  them,  the 
sale  and  transfer  was  complete,  and  the  sherifi*  had  no  au- 
thority to  reseize  them,  under  the  execution  in  the  possessiou 
of  the  plaintiff.     And  secondly,  whetlier  the  slaves  had  been 
delivered  to  Williams,  under  an  agreement  that  he  would, 
at  a  future  time,  pay  for  them.    In  which  case,  if  Cochran 
had  notice  that  the  price  was  unpaid,  and  the  delivery  con- 
ditional only,  he  should  stand  in  the  place  of  Williams,  as  a 
Eurchaser  with  notice,  and  the  second  sale  would  be  legal, 
lut  if  Cochran  had  no  notice  of  a  conditional  deliver)''  to 
Williams,  he  should  be  protected  as  a  bonajide  purchaser, 
and  the  defendant  acquired  no  title  under  the  resale  in  Sep- 
tember. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defend- 
ant appealed,  and  moved  for  a  new  trial. 

1.  Because  the  first  sale,  made  in  May,  1842,  was  incom- 
plete and  ineffectual,  by  the  non-payment  of  the  purchase 
money,  to  vest  any  title  to  the  negroes  in  question  in  Wil- 
iiam.s,  who  bid  them  off;  and  the  plaintiff,  claiming  under 
Williams,  by  a  prevums  purchase,  could  have  no  better  title 
than  Williams  himself,  by  his  purchase  from  Gideon  Pardue. 

2.  Because  the  defendant,  Roundtree,  had,  and  showed  on 
the  trial,  a  perfect  legal  title  in  himself— in  this,  that  the  ex- 
ecution creaitors  of  Fardue  had  a  lien  on  the  negroes,  which 
was  extinguished  only  at  the  sheriff's  sale,  in  September 
when  defendant  purchased,  and  paid  the  money  to  the  sheriff. 

3.  Because  any  arrangement  or  agreement  between  Har- 
ley, as  sheriff,  and  Williams,  as  purchaser,  to  wait  for  the 
purchase  money,  was  unauthorized  and  illegal,  and  could 
not  affect  the  right  of  the  execution  creditors  of  Pardue  to 
resell ;  and  the  title  of  the  purchaser,  at  the  resale,  was  good 
and  valid  against  all  persons,  and  especially  against  Wil-^ 
liams  and  Cochran. 

4  Because  the  plaintiff,  if  he  had  any  cause  of  action 
whatever,  had  his  action  against  Harley,  sheriff,  and  no( 
against  the  defendant,  who  claimed  the  property  under  the 
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execntion  creditors  of  Pardue,  as  a  &ona^/fc2e  purchaser,  with-  S^^^^^V^ 
out  notice  of  any  adverse  claim.  wov.  1848.^ 

6.  Because  the  execution  creditors  of  Pardue  had  a  right         t^       ' 
to  disavow,  and  by  the  resale,  in  September,  did  disavow       «»^^™» 
and  refuse  to  ratify  and  confirm  the  incomplete  and  ineffect-   Roondtrae. 
ual  sale  to  Williams,  in  May  ;  and  the  plaintiff,  Cochran,  in 
the  mean  time,  between  the  sale  and  resale,  had  acquirea  no  ' 

better  title  to  the  property  than  he  had  before  the  nrst  sale. 

6.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence of  the  case. 

Bauskett^  for  the  motion. 
Owens  4*  Carroll^  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

If  the  jury  found  that  sheriff  Harley  delivered  the  negroes 
to  Williams  unconditionally,  then,  upon  the  authority  of 
Towles  V.  Turner^  and  the  general  law  of  sales,  the  contract  3  Hill,  178. 
of  sale,  made  in  May,  1842,  when  Williams  was  the  purcha- 
ser, became  complete  by  the  delivery ;  and  afterwards,  the 
sheriff  had  no  right  to  reseize  and  resell,  because  the  purcha* 
ser  had  not  paid  the  price.  All  this  was  declared  to  be  law 
under  the  statutory  provisions  which  regulated  sheriff's  sales 
in  1836,  wher^  the  case  of  Towles  v.  Turner  was  decided  : 
it  is  more  plainly  so,  under  the  68th  section  of  the  sheriff's 
Act  of  1839,  which  prevailed  when  the  sale,  now  in  ques- 
tion, was  made.  By  an  unconditional  delivery,  a  sheriff 
acknowledges  that  the  payment  which  ought  to  precede  de- 
livery has  been  made ;  he  may  afterwards,  by  rebutting  the 
presumption  which  the  act  of  delivery  raises,  recover,  in  a 
case  between  him  and  the  purchaser,  the  price  for  which  he 
may  have  chosen  to  extena  credit  to  the  purchaser ;  but  nei- 
ther he.  nor  the  creditors  for  whom  he  has  sold,  can  after- 
wards aisavow  his  act,  or  say  that  his  sale  was  incomplete 
and  ineffectual.  The  power  to  enforce  the  compliance  of  the 
purchaser  with  the  terms  of  sale,  by  reselling  at  his  risk,  which 
the  statute  gives  to  a  sheriff,  is  not  a  power  to  rescind  an  ex- 
ecuted contract,  but  a  summary  means  of  ascertaining,  at 
the  cost  of  the  delinquent^  the  damages  which  have  resulted 
from  non-performance  of  an  executory  one.  The  sheriff  may 
have  violated  his  duty,  by  delivering  unconditionally,  in  reli- 
ance upon  the  promise  of  the  purchaser,  instead  of  retaining 
the  possession  until  the  cash  was  paid,  or  annexing  a  condi- 
tion to* his  delivery,  (if  that  were  proper;^  but  the  effect  of 
such  wrongful  or  improvident  conduct,  is  to  make  himself 
liable  to  creditors,  not  to  impair  the  title  which  he  has  trans- 
ferred to  the  purchaser. 

In  si^pport  of  the  fact  of  unconditional  delivery,  the  testi- 
mony was  strong.  Sheriff  Harley  himself  has  testified  that 
there  was  no  delivery,  (in  which  he  seems  to  have  been  mis- 
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Cpunoi^  taken,)  not  that  any  condition  was  annexed  to  the  delivery ; 
^  ifgy.  ma.^  jjj^pg  ^j^g  ij^  direct  testimony  at  all  concerning  any  condi- 
Co^nn  ^^^'^  ■  ^^^  sheiiff  did  not  resell  on  the  same  day,  or  the  next 
^!~"  succeeding  sale  day,  as  by  the  Act  of  1839  he  was  required 
RoondttM.  to  do,  in  the  absence  of  any  direction  from  a  plaintiff  in  exe* 
cution :  no  such  direction  was  shown  :  Williams  was,  at  tiie 
time  of  his  purchase,  owner  of  the  oldest  execution  against 
Pardue,  {Landrutn  v.  Pardue,)  ajbout  $400,  and  of  the  third 
execution,  Terrf/  v.  Pardue^  and  having  bid  ^00,  did,  in  ef- 
fect, pay  all  of  his  bid  except  about  $2002  which  was  appU* 
cable  to  a  second  and  intermediate  execution :  and  the  exist* 
ence  of  any  condition  can  only  be  established  by  inference 
from  the  probability  that  the  sheriff  would  not  have  comple- 
ted the  sale  without  such  security  as  would  arise  from  an 
understanding  that  the  title  should  not  pass  to  the  bidder  by 
the  delivery,  until  he  paid  the  price,  so  that  if  the  amount  of 
the  intermediate  execution  should  not  be  paid  within  some 
prescribed  time,  the  sheriff  should  be  at  liberty  to  resell. — 
The  force  of  the  inference,  thus  suggested,  would  vary  ac- 
cording to  the  decree  of  credit  which  Williams  might  be 
supposed,  then,  to  have  enjoyed,  and  the  degree  of  care  with 
which  sheriff  Harley  might  be  supposed  to  have  discharged 
hi9  duty.  This  Court  thinks  the  inference  is  not  strong 
enough  to  establish  a  fact  which  must  be  shown  by  him  who 
would  claim  advantage  from  its  existence — a  fact  so  contrary 
to  general  policy  as  a  condition  annexed  to  a  sheriff's  sale, 
without  the  actual  consent  of  the  parties  interested  in  the 
sale,  against  the  express  directions  of  statute,  and  to  the 

Sreat  risk  of  all  who  may  be  misled  by  such  conditiop. — 
ome  of  the  Court,  then,  think  that  it  might  be  safe  to  as- 
sume that  the  fact  of  unconditional  delivery  was  found  by 
the  iury,  and  that  the  whole  case  is  decided  by  that 

Alternative  instructions  were,  however,  given  to  the  jury, 
in  which  it  was  held,  that  assuming  the  delivery  to  have 
been  made  subject  to  the  condition  that  the  title  should  not 
pass  to  Williams  until  the  price  was  paid ;  Cochran,  although 
if  he  had  notice  of  the  condition,  he  would  occupy  no  better 
situation  than  Williams,  is  protected  against  the  condition  if 
he  was  a  subsequent  bona  fide  purchaser  without  notice. — 
The  jury  may  have  found  the  condition,  but  not  the  notice ; 
.  and  the  propriety  of  the  instructions  is  questioned. 

It  is  to  be  noticed  that  Cochran  had  fc^en  a  bona  fide  pur- 
chaser before  the  sheriff's  sale  to  Williams:  he,  nowever, 
after  that  sale,  received  the  negroes  again  from  Williams,  iu 
confirmation  of  his  former  purchase,  and  in  satisfaction  of 
the  demand  which  he  would  otherwise  have  had  against 
Williams  for  failure  of  the  title  first  conveyed  to  him.  Had 
he,  when  he  received  the  negroes  a  second  time,  notice  of 
the  condition,  assumed  to  have  been  annexed  to  the  delivery 
made  to  Williams  by  the  sheriff? 
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ustatrnt. 


Itisforiher  to  be  noticed  that  all  the  sales  spoken  of  in  this  j^^^^'^SSui 
case,  took  place  before  the  passing  of  the  Act  of  1843,  "to  ^^-  ^^^ 
amend  the  law  in  relation  to  recording  mortgages,"  Ac  and 
the  3d  section  of  which  makes  void  as  to  subfiNsquent  credi- 
tors and  purchasers  for  valuable  consideration  without  notice, 
every  verbal  agreement,  whereby  the  vendor  of  personal  pro- 
perty, who  has  parted  with  the  possession,  reserves  to  him- 
self any  interest  in  the  same. 

The  long  delay  of  the  sheriff,  and  various  other  circum- 
stances wtuch  have  been  brought  to  the  view  of  the  Court, 
might  well  have  been  insisted  upon  as  badges  of  fraud,  cal- 
culated to  show  that  the  alleged  condition  was  fraudulent  as 
to  Cochran,  if  the  matter  of  fraud  had  been  submitted  as  a 

Suestion  of  fieict  to  be  decided  bv  the  jury.    But  we  must  un- 
erstand  the  instructions  as  declaring  that  per  se^  as  matter  of 
law,  such  a  condition  was^  before  the  Act  of  1843,  void  as  to 
a  subsequent  purchaser  without  notice. 
Now  the  aefendant  is  correct  in  saying  that  the  plea  of 

Srchaser  for  valuable  consideration  without  notice,  is  a  de- 
ice  peculiar  to  a  Court  of  Ekjuity,  and  even  in  that  Court 
will  not  avail  against  a  legal  title ;  that,  at  law,  the  question 
is,  who  has  the  legal  title,  without  resard  to  equities,  equal 
or  unequal.  Of  all  this,  the  case  before  us  presents  an  in- 
stance in  this, — that  the  defendant,  Roundtree,  although  he 
may  be  a  purchaser  for  valuable  consideration,  without  no^ 
tice  of  Cochran's  title,  has  against  that  title,  it  it  be  a  valid 
legal  one,  no  better  defence  than  the  sheriiT  firom  whom  he  pur- 
chased. But  sometimes  want  of  notice,  attending  a  purchase, 
is  looked  to  at  law,  not  as  one  of  the  circumstances  which 
make  a  case  to  rebut  an  equity,  but  as  a  fact  which  gives 
validity  to  a  legal  title.  Thus  it  is  in  all  Questions  of  notice 
which  arise  under  the  registry  Acts — in  all  cases  involving 
the  validity  of  the  title  of  a  purchaser,  from  one  who  has  re- 
ceived a  voluntary  conveyance,  and  in  cases  where  purcha- 
sers  or  creditors  insist  upon  the  inferences  which  are  usually 
drawn  from  possession  remaining  with  a  vendor.  And  thus 
in  the  case  before  us,  Cochran  insists  that  his  ignorance  of 
the  condition  exempts  him  from  its  operation,  even  although 
it  may  have  been  binding  upon  Williams :  in  effect  that  the 
law,  firom  considerations  pf  policy,  will,  in  this  case,  as  in 
others,  enable  a  seller  to  transfer  to  an  innocent  purchaser  a 
higher  right  than  he  himself  enjoyed.  If  this  be  so.  Coch- 
ran is  prior  in  tempore,  even  if  th^re  should  be  nothing  in 
Bx>undtiee's  situation  which  subjects  him,  as  well  as  the 
sherifl^  to  the  iuaxim,  that  where  one  of  two  innocent  per- 
sons must  suffer,  he  shall  endure  the  loss  who  has  contribu- 
ted to  occasion  it. 

The  utmost  that  the  defendant  can  ask  is,  that  it  should 
be  conceded  that  the  sheriff  had  the  same  right  to  annex  a 
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Coumm.   verbal  condition  to  his  delivery  after  a  contract  of  salOi  as  a 

Nor.  1848.  p^vate  person  had. 

The  contract  between  the  sheriff  and  Williams,  being  for 
the  sale  of  goods  for  a  price  much  above  £10,  would  have 
been  void,  under  the  statute  of  frauds,  without  some  note  or 
memorandum  in  writing,  some  acceptance  of  part  by  the 
purchaser,  or  some  payment  of  earnest.  If  a  note  or  memo- 
randum  made  it  binding,  that  must  have  contained  every 
material  stipulation,  and  could  not  have  been  added  to  by 

EaroL  If  the  acceptance  by  the  purchaser  be  allowed  to 
ave  the  same  effect  as  a  note  or  memorandum,  it  seems 
reasonable  to  hold  that  the  delivery,  leading  to  the  accept^ 
ance,  should  be  always  construed  to  be  uuconditional,  if  the 
condition  be  not  verified  by  that  note  or  memorandum  for 
which  the  acceptance  is  a  substitute.  It  may  be  conceded, 
however,  that  nothing  in  the  statute  of  frauds,  or  in  the  Act 
concerning  sheriff's  sales,  or  in  the  rules  of  evidence,  pre* 
vented  the  alleged  condition,  verbally  annexed  to  the  sherm 's 
delivery,  from  binding  Williams.  Does  it  bind  Cochran  ?  In 
various  cases,  prior  to  1843,  it  was  held  that  such  a  ver- 
bal condition  would  be  good  between  the  parties  to  it,  and 
'  that  a  subsisting  creditor  of  the  vendee  was  bound  as  the 
RioeUR.  ^^^^^  himself  was.  But  in  the  case  of  Sims  v.  Bennettj 
^1.  (where  all  the  previous  cases  were  examined,  and  an  elabo- 
rate opinion  of  a  divided  Ck>urt  pronounced  by  Judge  Earle,) 
the  question  as  to  subsequent  creditors  and  subsequent  pur- 
chasers, without  notice,  was  expressly  reserved.  The  inch* 
nation  of  Judge  Earle's  mind,  evidently,  was  to  hold  that 
such  verbal  stipulation  would  be  good  against  subsequent 
creditors  without  notice,  unless  it  were  impeached  by  long 
continuance  of  the  possession  in  the  vendee,  or  other  badges 
of  unfairness,  to  be  judged  of  by  a  jury.  As  to  subsequent 
purchasers  without  notice,  he  entered  into  no  reasoning,  and 
scarcely  intimated  an  opinion.  Looking  to  the  dangerous 
nature  of  such  verbal  stipulations,  since  that  time  guarded 
against  by  the  Act  of  1843,  which  amounts  to  a  legislative 
declaration  concerning  a  debated  point  of  law ;  to  the  policy 
which  forbids  a  seller  from  availing  himself  of  a  secret  con- 
dition, annexed  to  a  visible  transaction  that  appears  to  be 
unconditional,  whereby  an  innocent  purchaser  has  been  de- 
luded ;  and  to  the  great  advantage  of  having  an  inflexible 
rule  of  law  rather  than  the  uncertain  determination  of  a 
jury ;  this  Court  is  unwilling  to  go  beyond  the  ^ase  of  Sims 
V.  Bennett  Stopping  where  that  stopped,  we  hold  that  al- 
though the  condition  may  have  been  binding  on  Williams,  it 
did  not  bind  a  subsequent  bona  fide  purchaser  without  no- 
tice ;  and  that  the  instructions  given  to  the  jury  were  alto- 
gether right. 

The  motion  is  dismissed. 

The  whole  Court  concurred. 
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Mary  A.  QMorlea  v.  Edward  CoUier.  S^^^A' 

^  Not.  IBioL 

The  plaintiiT,  as  Mary  A.  Cluariea,  sued  on  a  note  made  payable  to  M.  A. 
dnariea-HUi^  that  the  poeeeasion  of  the  note,  by  the  i^aintiff,  rendered  the  in-      ^^n^M 
itial  letters  sufficient.  %  GottiBr, 

Before  Wakdlaw,  J.  at  Abbeville^  Spring  T^enrif  1848. 

The  plaintiff,  by  the  name  of  Mary  A.  Quarles,  in  her  rom* 
mary  process,  set  forth  that  the  deiendant  was  indebted  to 
her  by  a  note,  under  seal,  of  which  a  correct  copy  was  given. 
The  note  was  produced,  and  the  hand-writing  proved.  The 
defendant  moved  for  a  non-snit,  because  the  note  was  paya- 
ble to  M.  A.  Quarles,  and  it  did  not  appear  that  the  plaintiff 
was  the  payee.  The  Circuit  Judge  ruled  that  the  possession 
of  the  note,  by  the  plaintiff,  rendered  the  initial  letters^  which 
were  used,  sufficient,  and  refused  the  motion. 

The  defendant  renewed  his  motion  for  a  non-suit,  in  the 
Court  of  Appeals,  on  the  ground  that  the  allegata  and  prih 
bata  do  not  agree. 

Jimes^  for  the  motion. 
TftofjMOTt  4*  F<^9  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

The  count  is  in  effect  that  the  defendant  made  his  obliga- 
tion pajrable  to  the  plaintiff,  by  the  name  of  M.  A.  Quarles. 
The  name  thus  expressed  by  initials,  indicated  the  plaintiff 
according  to  &miliar  usage,  and  accompanied  by  the  plain* 
tiff^s  possession  of  the  obligatipn,  was  certainly  prima  facie 
evidence  of  the  allegation. 

The  motion  is  refused. 

The  whole  Court  concurred. 
Motion  refused. 
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Counoi^  E.  R.  Parkins  et  al.  v.  Benajah  Dunham. 


Not. 


- 


The  Statate  of  Lunitacioni  can  afford  no  bar  to  an  eaaement 
Whether  a  party  haa  abandoned  his  ri^ht  to  an  eaaement,  ia  a  question  of  fiict 
and  intention,  proper  for  the  determination  of  the  jury* 

Before  O'NbalLi  J.  at  OreenviUe,  Spring  Term^  1848. 

This  \^a8  an  action  on  the  case  by  Mrs.  E.  R.  Parkins  and 
her  children,  the  heirs  at  law  of  Alien  R.  Parkins,  deceased, 
for  flooding  their  land  on  Reedy  river  and  Brushy  creek,  by 
the  means  of  a  dam  erected  below  the  same  on  Reedy  river. 

There  was  no  doubt,  from  the  proof,  that  the  land  of  the 

Jdaintiffs  was  seriously  injured  by  a  dam  erected  by  the  de- 
endant  to  propel  his  paper  mill.  This  was  erected  at  a  place 
called  Lafferty's  shoals,  on  Reedy  river.  The  great  question 
in  the  case  was,  whether  the  defendant  had  the  right  to  flood 
the  plaintiff'  land  by  prescription.  As  far  back,  perhaps,  as 
^93,  there  was  a  mill  at  these  shoals ;  how  far  the  water  was 
thrown  back  thereby,  did  not  appear.  This  mill  belonged  to 
Capt  John  Goodwyn ;  subsequently  it  passed  into  the  pos- 
session of  Gilbert  Sweat,  who  conveyea,  about  1800,  to  CoL 
Alston  and  Adam  Carruth.    The  place  soon  became  the  sole 

Eioperty  of  the  latter.  In  1800  or  1801,  he  erected  a  dam 
igner,  one  of  the  witnesses  (Mr.  Rodgers,)  said,  than  had 
ever  been  at  this  place ;  which,  it  appeared  from  the  testimony 
of  the  same  witness,  as  far  iMick  as  1809,  flooded  the  very 
land  now  affected.  How  long  that  dam  was  maintained,  at 
its  greatest  height,  did  not  satisfactorily  appear.  Some  of 
the  witnesses  thouffht  it  so  remained  until  1816,  when  it  was 
swept  away  by«  a  freshet,  while  Car  ruth  was  at  the  North, 
about  the  contract  for  the  manufacture  of  arms.  Other  wit- 
nesses said  it  declined,  and  was  down,  or  nearly  so,  for  8  or 
9  years  before  he  entered  upon  the  manufacture  of  arms.  In 
1816  the  dam  was  rebuilt,  and  continued  to  his  death,  in  '22 
or  ^23,  and  by  his  securities  in  the  contract  for  arms  it  was 
kept  up  to  Sept  1824,  when  the  dam  broke  on  the  east  side 
of  the  river ;  it  was  patched  up,  so  as  to  run  the  grist  and 
saw  mill  for  a  year,  and  perhaps  until  '26,  when  the  mill  was 
burnt  and  the  dam  entirely  went  down.  At  that  time,  eer- 
tainlff^  and  perhaps  before,  A.  R.  Parkins  cleared  the  land 
now  mjured,  and  placed  it  in  cultivation.  He,  and  his  wife 
and  children,  continued  the  cultivation,  without  interruption, 
to  the  fall  of '34,  when  Andrew  Patterson,  who  had  purchas- 
ed Caruth's  title,  again  put  up  the  dam.  Against  its  erection 
Mr.  Parkins  protestcMl,  and  gave  Patterson  notice  that  he 
would  pull  it  down.  In  October,  1836,  these  plaintifiis  brought 
soit  against  Patterson ;  it  was  finally  discontinued  in  1840. — 
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The  land  and  paper  mill  afierwaids  was  sold  by  the  sheriff  CAcnaiA, 
as  the  property  of  Andrew  Patterson,  and  purchased  by  this^^^  iBiB,  ^ 
defendant.    After  his  purchase,  and  shortly  before  this  suit,^  ^ 


the  dam  was  swept  away,  and  was  rebuilt  by  the  defendant     ^*^" 
He  did  not  make  it  by  4  inches  as  high  as  Patterson's  dam.    Dunham. 

The  Circuit  Judge  carefully  submitted  the  case,  on  the 
facts,  to  the  jury.  They  were  told,  in  the  beginning  of  his 
chai^,  that  as  be  laid  down  the  law  to  them,  they  would  be 
governed  by  it :  that  as  to  the  facts,  he  was  bound  to  advise 
them,  but  his  office  in  that  respect  was  merely  advisory :  they 
were  the  altimate  judges  of  the  facts.  They  were  tola,  that 
.to  create  a  prescriptive  right,  there  must  be  twenty  years  con- 
tinuous, umnterrupted  use,  to  the  extent  claimed — that  in  this 
case,  the  defendant  was  bound  to  satisfy  them  that  he,  or 
those  under  whom  he  claimed,  or  all  together,  had  for  twen- 
ty successive  years,  without  interruption,  used  and  enjoyed 
the  right  to  flood  the  plaintiffs'  land  as  far  as  it  was  now  af- 
fected. They  were  told,  that  in  reference  to  Goodwyn  and 
Sweat,  there  was  no  evidence  how  far  their  dam  flooded 
the  water  back,  and  hence  he  thought  that  part  of  the  case 
might  be  passea  over.  As  to  Garruth's  possession  and  use, 
Aiere  was  great  uncertainty :  ^  still  I  thought,  (says  his  Hon- 
or,) and  so  xaid  to  the  jury,  that  it  had  been  sufficiently  shown 
that  he  had  exercised,  for  twenty  successive  years,  without 
interruption,  the  right  of  flooding  the  plaintiffs'  land,  and 
that  therefore  the  prescriptive  right  was  established  in  him, 
and  would  defeat  the  plaintiffs'  action,  had  it  not  been,  that 
at  least  from  '26  to  'Si,  a  period  of  8  vears,  the  dam  was  aown, 
and,  for  that  period.  Parkins,  his  wife  and  children,  had  clear- 
ed and  cultivated  the  land,  and  thus  ended  the  easement  or 
servitude,  by  setting  up  an  adverse  use  of  their  own  soil  lor  a 
period  of  time  which  would  have  barred  any  action  which 
the  defendant,  or  those  under  whom  he  claimed,  could  have 
brought  to  assert  the  right  by  prescription.  Hence  I  came  to 
the  conclusion,  and  so  said  to  the  jury,  that  the  prescriptive 
right  in  Carruth  was  extinguished  when  Patterson,  in  '34, 
rebuilt  the  dam.  Since  then  there  could  be  no  prescription." 
The  jury  were  told,  by  his  Honor,  that  m  law  he  thought  the 
plaintiff  was  entitled  to  recover ;  but  inasmuch  as  he  thought 
the  defendant  had  acted  honestly,  and  in  the  assertion  of 
what  he  conpeived  to  be  a  plain  right,  he  advised  the  jury  to 
find  very  moderate  damages.  They  found  for  the  plaintiffs 
f  160  damages.  The  defendant  ap|>ealed  on  many  grounds, 
of  which  the  following  only  were  considered  by  the  Court. 

1st.  Because  his  Honor  pharged  the  iury  ,that  the  occupa- 
tion and  cultivation  of  the  lands  injured  by  the  mill  dam  for 
eight  years  by  the  plaintiff,  whilst  the  dam  was  down,  from 
1^6  to  1834y  was  an  abandonment  of  the  easement  on  the 
part  of  the  defendant. 
29 


Pukins 

V. 
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£^^^^fS£i      ^^-  Bfecause  his  Honor  charged  that  if  the  defendant  ne- 
jnoY.  i8i8.  giected  to  sue  for  four  jrears,  his  rights  were  gone. 

3d.  Because  his  Honor  chared  that  the  clearing  and  cul- 
tivation of  the  lands  by  the  plaintiff  for  eight  years  was  such 
Dw^am.    an  obstruction  of  easement  as  would  work  an  extinguish^ 
ment  of  the  defendant's  prescriptive  rights. 

ARGUMENT. 

Perry,  for  the  motion,  said  it  required  as  long  a  time  to 
lose  as  to  acquire  an  easement,  2  Thomas  Coke,  201 ;  2  Comy. 
Dig.  96 ;  3  Crew's  Dig.  473 ;  Dayle  and  Whatley  on  Ease- 
ments, 257  to  284,  and  cases  therein  cited.  3  Camp.  514 ;  10 
Mass.  Rep.  189 ;  White  v.  Crawford,  Emerson  v.  Wiley,  10 
Pick.  210 ;  23  Pick.  216 ;  17  Mass.  Rfep.  289  ;  23  Pick.  141 ; 
10  Pick.  310;  10  Mass.  Rep.  283.  A  right  to  dig  ore  acquired 
by  deed  was  not  lost  in  forty  years,  24  Pick.  106.  That  the 
extinguishment  of  an  easment  was  a  question  to  be  decided 
by  the  jury  and  not  by  the  Judge,  13  Mass.  Rep.  126 ;  and 
that  the  twenty  years  (if  that  period  of  time  was  held  to  be 
sufficient)  must  be  aided  by  circumstances ;  or  it  must  be  in 
fact  destroyed  for  twenty  years,  3  Kent  Com.  448  and  449 ; 
Rivers  v.  Lawton,  2  M'C.  452.  Cuthbert  v.  Lawtan,  3  M'C. 
195 ;  1  Cowper,  216  ;  Angell  on  water  courses,  81 ;  32  E.  C. 
L.  R.  588 ;  10  do.  103 ;  43  do.  876 ;  Lousiana  Code,  117, 
Art.  780  to  783  ;  Code  Napoleon,  703  and  704 ;  Woolryche  oa 
Ways,  58 ;  4  Coke,  86,  and  2  Taunt.  156  and  160. 

Waddy  Thompson,  contra,  said  the  right  of  the  owner  of 
an  easement  was  destroyed  by  merger  of  the  estates,  Hamp- 
ton V.  Taylor,  4  McC.  96.  That  the  new  dedication  of  tne 
estate  of  the  owner  of  the  land,  or  of  the  claimant  of  the  ser- 
vitude on  it,  was  an  abandonment,  1  Bos.  and  Pul.  371 ;  An< 
gell  on  water  courses,  69  and  70.  That  the  privilege  of  over- 
flowing uncultivated  land  was  not  acquired  by  twenty  ye-ars 
use ;  nor  were  twenty  years  conclusive,  but  only  presump- 
tive of  acquiescence ;  Angell  on  water  courses,  47  and  180 ; 
I  Cowper,  215, 

Young,  same  side,  said,  a  less  time  than  twenty  years 
would  operate  to  extinguish  an  easement  or  right  or  servi- 
tude, if  either  of  the  parties  act  incompatibly  with  it,  with 
the  assent  of  the  other ;  Best  on  Presumptions,  in  37  Law 
Lib.  96. 

Richardson,  J.  delivered  the  opinion  of  the  Couit. 

As  this  case  is  to  go  back  for  a  new  trial,  which  should  be 
without  any  prejudice  to  the  questions  that  may  arise,  the 
Court  will  decide  no  more  than  is  necessary  for  that  purpose. 

The  legal  objection  is,  to  the  following  part  of  the  Judge's 
charge  to  the  jury,  to  wit :  "As  to  Carruth's  possession  and 
use,  there  was  great  uncertainty ;  still  I  thought,  and  so  said 
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to  the  jury,  that  it  had  been  sufficiently  shewn  that  he  had   ^^^^*J§^ 
exercised  for  twenty  successive  years,  without  interruption,^       '        ^ 
the  right  of  flooding  the  plaintifls's  land,  and  that  therefore  ^^^^^^ 
the  prescriptive  right  was  established,  and  would  defeat  the         ^ 
plaintiffs's  action,  had  it  not  been,  that  at  least  from  '26  to  '34,    Dunham. 
a  period  of  8  years,  the  dam  was  down,  and  for  that  period, 
that  Parkins,  his  wife  and  children,  had  cleared  and  cultiva- 
ted the  land,  and  thus  ended  the  easement  by  setting  up  an 
adverse  use  of  their  own  soil  for  a  period  of  time  which  would 
have  barred  any  action  which  the  defendant  or  those  under 
whom  he  claimed,  could  have  brought  to  assert  the  right  by 
prescription.    Hence  I  came  to  the  conclusion,  and  so  said 
10  the  jury,  that  the  prescriptive  right  in  Carruth  was  ex- 
tinguished, when  Patterson  in  '34  rebuilt  the  dam.    Since 
then  there  could  be  no  prescription." 

The  question  for  the  Court  is  whether  the  defendant  Dun- 
ham, or  those  under  whom  he  held  title,  had,  by  the  disuse 
of  their  prescriptive  right  for  the  space  of  eight  years,  and  by 
the  plaintiffs 's  cultivation  of  their  land  during  the  same  time, 
lost,  abandoned,  or  been  in  any  way  deprived,  according  to 
law,  of  such  prescriptive  right. 

In  deciding  this  question,  we  may  assume  that  the  pre- 
scriptive right,  usually  called  an  easement  or  servitude,  being 
once  perfected  by  grant,  or  prescriptive  use,  is  attached  to 
the  inneritance,  and  passes  to  all  purchasers  of  the  freehold. 
The  objections  to  the  particular  prescriptive  right  claimed  by 
Dunham,  consist  in  its  disuse  for  eight  years,  and  the  actual 
cultivation  of  the  plaintifls's  land,  over  which  his  easement 
extended,  ior  the  same  time.  We  are  therefore  to  consider, 
1.  could  the  statute  of  limitations  have  afibrded  any  bar  to 
the  easement?  It  surely  could  not.,>^he  right  or  ease- 
ment consists  in  an  incorporeal  hereditament,  intangible,  \ 
and  could  not  be  in  the  possession  of  the  plaintifis.  The  cul-  ' 
tivation  of  their  own  land  was  a  right  exclusively  in  them- 
selves, which  the  prescriptive  right  of  Dunham  could  neither 
diminish  nor  enlarge.  These  two  rights  are  consistent,  and 
independent  of  each  other ;  the  one  to  cultivate,  the  other  to 
overflow,  the  plaintifls's  land.  The  latter  might  practically 
diminish  the  profits  of  the  former ;  but  could  not  destroy  the 
right  or  prevent  the  use.  The  cultivation,  therefore,  oi  the 
land  was  no  interruption  of  the  easement,  any  more  than  the 
Qse  of  the  easement  could  interrupt  the  right  of  the  land,  or 
its  use.  In  a  word,  the  plaintifls's  land  was  held  subject  to 
Che  easement,  as  its  incident ;  and  the  easement  was  consis* 
tent  with  the  cultivation  of  the  land. 

How  then  could  the  lawful  cultivation  of  the  land  without 
the  easement,  be  construed  the  possession  of  the  easement  ? 
We  can  see  in  the  fact  nothing  but  the  suspension  of  the  use 
of  the  easement.    We  have  therefore  to  resort  to  a  very  dif- 
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CdLtTumu,  ferent  principle  of  la\r  to  deprive  the  defendant  of  bis 

yoY.  1848.^  menr,  for  example,  express  grant ;  or  long  dieose^  trhicb  may 

/;       '  presuppose  such  grant,  or  an  abandonment  by  the  defendant 

Fai^ms     ^f  ii^^  easement.    But  none  of  these  appear  from  the  evidenee, 

Dunham,    unless  il  be  from  the  disuse  of  the  easementi  for  eight  years. 

But  this  of  itself  is  entirely  too  short  a  time  to  presuppose 

either  an  implied  gram  of  the  defendant,  or  a  wilful  aban-     \ 

donment.  ^ 

1  am  unaware  of  any  fixed  time  by  the  law,  for  snpposinjg; 
the  abandonment  of  such  a  right ;  though,  by  analogy,  it 
10  Mass.  189.  may  be  supposed  to  be  20  years  or  more.  In  White  v.  Oravh 
ford  the  Judges  say  "as  to  the  loss  of  the  right  by  non  user 
3  Camp.  514.  &C;  we  are  not  aware  of  any  rule  or  principle."    Went.  276, 
says,  *'The  precise  period  requisite  to  extinguish  the  right 
of  way  by  non-user  does  not  appear  to  have  been  settled  by 
10  Pick.  210.  the  English  Courts."    Bui  in  Emerson  ^.  Wiley,  the  Judges 
say,  "A  right  of  way  is  not  lost  by  non  user  for  less  than 
p.  81.      20  years."    See  Angel  en  water  courses,  for  the  same  nega- 
tive doctrine.    And  the  appellant's  counsel  noticed,  that  by 
the  civil  law,  20  years  non^vser  was  fixed  for  the  loss  of  a 
prodial  servitude,  as  well  as  for  its  original  acquisition.    On 
this  head  see  also  23  Pick.  216-17 ;  Mass.  289.    Chancellor 
3d  Tol  44B.  Kent  says,  ^^The  mere  nonrtiser  of  an  easement  for  20  years 
will  afibrd  presumption  of  a  release  or  extinguishment,"  ice. 
^'  There  must"  he  says  ''  be  a  total  cessation  of  the  right,  Ac 
for  20  years,  or  a  permanent  obstacle  permitted  to  be  raised 
for  that  time."    I  would  not  venture  therefore  to  fix  any 
8McC.458  ^^'^^  ^^^  proving,  by  a  non-user,  the  abandonment  of  such  an 
Riven  t.  '  easement.    But  it  would  appear  to  be  always  for  the  con* 
Lawton.     sideratiou  of  the  jury,  as  a  question  of  fisu^t  and  intention. 
3  Wash.  R.  '^'^^  assuredly  legal  rights  once  vested,  ought  to  be  divested 
106;  1  Hen.  &  according  to  law.    Doubtless,  the  party  claiming  the  pre* 
Man.  499 ;   scriptive  right,  may  shew  by  his  acts,  an  abandonment  in  s 
'^i^ore  tV    sh^^^^''  ^^™^*    But  it  is  a  question  of  intention,  for  the  jury« 
Rowion,  io      Returning  now  more  strictly  to  the  case  before  the  Court — 
Com^.  R.  it  would  seem  to  have  afforded  but  little  more  than  the  ques- 
216- 17  Man  ^'^"'  whether  the  defendant  had  abandoned  his  right  in  the 
'  289.      '  easement ;  which  would  of  course  have  been  a  question  of 
13  Mass.  126  intention,  proper  for  the  determination  of  the  jury.    And  oa 
3  Kent,  448.  ^jj j^  g^uud  aloue,  a  new  trial  is  ordered. 

Evans,  J. — ^Wardlaw,  J. — Frost,  J. — and  WiTHsaSi  J. 

concurred. 

O'Neall,  J.  absent  at  the  argument. 
Motion  granted.     * 
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Walk^  ^  Bradford  v.  Dr.  J.  CriUenden.  nSI'wSSl 

0dpiuiaiit,  by  aa  agent,  sent  a  letter  containing  a  sum  of  money  to  be  paid  la      '  "' ^" 
plaintiffs  (merchants)  in  Hamburg ;  the  agent  met  one  of  the  plaintiffii  in      bJ^^h^^ 
Edge6eid,  and  tendered  him  the  letter :  he  declined  receiving  it  at  that  place,  y. 

and  told  the  agent  to  deliver  it  to  the  house,  or  to  the  Post  Master  in  Hambuig.    Crittandeiii 
Hdd  that  this  was  merely  varying  the  instructions  of  defendant  to  his  agent, 
anJ  not  the  substitution  of  a  new  agency  which  relieved  the  defei^dant  finmi 
liability,  upon  the  subsequent  loss  of  the  money  previous  to  its  delivery. 

Before  O'Neall,  J.  at  Greenville^  Spring  Term^  1848. 

This  was  an  action  of  assumpsit  on  an  account :  the  bal- 
ance, about  which  there  was  no  contest  if  the  defence  failed, 
was  $182,25. 

The  defence  was  payment.  It  seemed  that  the  defendant 
in  a  letter  addressed  to  the  plaintiffs  inclosed  $163*  This 
letter  was  handed  by  the  defendant's  son  to  J.  Simmons,  to 
be  delivered  by  him  to  the  plaintiffs  in  Hamburg.  Mr.  Sim- 
mons met  Walker,  one  of  the  plaintiffs,  at  Edgefield  C.  H. 
offered  to  deliver  to  him  the  letter,  and  told  him  it  contained 
money.  He  declined  to  receive  it,  and  told  him  to  deliver  it 
to  the  house,  or  to  the  Postmaster  in  Hamburg.  Simmons 
proved  he  handed  it  to  the  driver  of  the  stage  and  saw  him 
hand  it  to  a  man  standing  in  the  door  of  the  Post  office  whom 
he  look  to  be  the  Postmaster. 

The  Postmaster  was  examined  and  denied  the  receipt  of 
the  letter. 

The  case  was  submitted  to  the  jury ;  they  were  told  Sim- 
mons was  the  defendant's  agent  to  deliver  the  letter  and  its 
contents  to  the  plaintiffs  in  Hamburg.  That  Walker's  direc- 
tion to  deliver  to  the  Postmaster  merely  substituted  him  for 
Walker  &  Bradford,  but  did  not  make  Simmons  their  agent. 

The  jury  were  told,  if  they  believed  the  letter  was  delivered 
to  the  Postmaster,  to  find  for  the  defendant  But  they  found 
for  the  plaintiffs. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  tiial. 

1.  Because  from  the  time  that  the  plaintiff  Walker  directed 
Simmons,  the  bearer  of  the  letter  and  money,  to  leare  it  at 
the  Post  office  in  Hamburg  or  deliver  it  to  the  Postmaster, 
Simmons  became  the  agent  or  bailee  of  the  plaintiffs,  and  de* 
fendant's  liability  for  the  safe  delivery  of  the  money  ceased, 
and  the  jury  should  have  been  so  charged  by  his  Honor. 

2.  Because  his  Honor  charged  the  jury  that  notwithAtand- 
iog  the  plaintiff  Walker  directed  Simmons  to  deliver  the  let- 
ter to  the  Postmaster  in  Hamburg,  yet  defendant  must  sus- 
taiii  the  loss,  unless  they  were  satisfied  that  the  totter  vas 
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CoLUMm.  actually  delivered  to  the  Postmaster;   -whereas  the  jury 

Nov.  1848.  should  have  been  instructed,  that  if  they  believed  the  loss 

"         originated  by  reason  of  the  direction  to  Simmons  by  Walker 

BnS^    to  deliver  the  letter  to  the  Postmaster,  the  plaintiffs  could  not 

T.         recover. 
Crittenden.       3,  Because  the  verdict  was  unauthorized  by  law  and  the 
evidence. 

ARGUMfiNT. 

Yaun^^  for  the  motion,  said,  as  soon  as  Walker  gave  the 
money  a  different  direction  he  became  responsible  entirely, 
and  Crittenden  was  no  longer  so;  that  Simmons  became  the 
bailee  of  Walker ;  that  Walker  had  the  right  to  receive  the 
money,  and  therefore  the  right  to  give  it  a  different  direction. 
He  cited  Story  on  agency,  sec.  465  and  477;  Story  on  Bail- 
ment, sec.  207  and  210. 

Perry,  contra,  said  Walker  was  not  bound  to  receive 
money  of  the  firm,  any  where  else  than  at  their  Counting 
House.  That  Walker  did  refuse  lo  receive  it,  and  therefore 
could  not  have  made  Simmons  his  agent ;  and  that  Simmons 
continued  to  be  Crittenden's  agent  until  the  money  was  pro- 
perly delivered  according  to  its  destination. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  doctrine  insisted  upon  here  for  the  defendant  is,  that 
the  act  or  language  of  Walker  at  Edgefield  made  Simmons 
the  agent  of  plaintiffs,  and  stripped  him  of  that  relation  to- 
wards the  defendant. 

If  this  be  true,  the  effect  of  what  Walker  said  and  did, 
would  be  tantamount  to  a  receipt  of  the  monev  from  Sim- 
mons, and  constituting  him  expressly  the  plaintifi!s's  agent  to 
carry  it  to  Hamburg.  The  fact,  however,  is,  that  Walker 
refused  to  receive  the  money,  for  reasons  assigned,  and  it  is 
agreed  that  he  was  not  bound  to  receive  it  at  Edgefield. 
Our  construction  of  his  interference  muist,  therefore,  give  it 
an  effect  short  of  an  actual  receipt  of  the  money.  What 
was  it  in  fact?  No  more  than  so  varying  the  instructions  of 
the  defendant  to  his  agent,  as  to  warrant  the  latter  in  making 
a  delivery  of  the  package  to  the  Post  Master  at  Hambuig 
equivalent  to  a  delivery  to  Walker  &  Bradford.  This  was 
not  substituting  a  new  agency  and  new  instructions  for  those 
proceeding  from  the  defendant ;  but  facilitating  them  rather, 
by  pointing  out  an  alternative  mode  by  which  Simmons 
should  be  able  to  discharge  his  undertaking  for  Dr.  Critten- 
den. If  Simmons  had,  in  fact,  delivered  the  letter  to  the 
Post  Master,  it  would  have  been  equivalent  to  a  delivery  ac- 
cording to  Crittenden's  instructions.  This  was  the  very 
view  submitted  to  the  jury. 

Imagine  Simmons  out  of  view ;  and  allow  the  defendant 


Seth  Daniel  v.  Wm.  J.  Harley. 

The  sheriff  cannot  be  made  liable  on  hie  contract  of  sale,  without  the  proper 
entry  in  his  sale-book,  required  by  the  sheriff's  Act  of  1839,  or  such  a  clear 
and  explicit  admission  in  writing  as  will  stand  in  place  of  such  entry. 

Before  O'Neall,  J.  at  Barnwell,  Fall  Term,  1847. 

This  was  an  action  of  assumpsit,  brought  against  the  ex- 
sheriff,  to  recover  the  difference  between  the  sale  and  re-sale 
of  eighteen  slaves,  sold  as  the  property  of  James  M.  Loper, 
and  purchased  by  the  plaintiff. 

The  defendant's  advertisement  of  the  sale  of  38  negroes, 
the  property  of  James  M.  Loper,  for  sale-day,  in  October, 
1842,  was  given  in  evidence.  There  was  no  entry  of  the 
sale  in  the  sheriff's  book.  It  was  proved  by  a  written  ad- 
mission of  the  defendant,  that  $638,  the  purchase  money  of 
eighteen  slaves,  the  property  of  James  M.  Loper,  sold  by 
him,  and  purchased  by  the  plaintiff,  had  been  tendered  to 
him  by  the  plaintiff,  before  action  brought.  The  slaves  were 
re-sold  November,  1842,  sale-day,  and  from  the  entry  in  the 
sheriff's  book,  it  seemed  that  they  sold  for  $3,630.  The  dif- 
ference, $2,992,  was  claimed  by  the  plaintiff.  When  the 
plaintiff  closed  his  case,  the  defendant  moved  for  a  non-suit, 
on  the  ground  that  there  was  no  sufficient  evidence  of  the 
sale,  to  take  it  out  of  the  Statute  of  Frauds.  The  Circuit 
Judge  thought  the  admission  of  the  defendant  was  enough, 
and  therefore  refused  the  motion. 

In  the  defendant's  defence,  it  abundantly  appeared,  that 
from  the  belief  that  James  M.  Loper,  under  the  will  of  some 
person  from  whom  he  received  the  slaves,  had  only  a  life- 
estate  therein,  the  defendant  offered  only  the  life-estate,  and 
required  the  purchasers  to  give  bond  for  the  return  of  the 
property  on  the  falling  in  of  the  life-estate,  and  in  the  mean 


Darnel 

T. 
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himself  to  occupy  the  place  of  his  agent.    Would  the  failure  ^^"•''"■■J^' 
of  the  defendant,  in  such  case,  to  deliver  the  letter  to  the   ^®^-  *®*®- 
Post  Master  work  any  other  result  than  to  leave  him  still 
liable  for  the  d^bt  ?    We  apprehend  the  case  before  us  to  be 
substantially  that  just  supposed.  HarWy. 

Seeing  no  error,  therefore,  in  the  legal  views  of  the  Circuit 
Court,  and  the  jury  having  found  the  facts  against  the  de- 
fendant, there  is.no  room  for  the  interposition  of  this  Court ; 
and  the  motion  is  consequently  dismissed. 

O'Neall,  J. — Evans,  J. — and  Wardlaw,  J. — concurred. 

Motion  refused. 


^^mnvmi 
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CaunaHA.  thnef  that  the  staves  should  not  be  carried  out  of  the  State, 
Kd*.  1818.^^  abused.  These  terms  were  proclaimed  by  the  sheriff, 
"  when  bis  sale  was  commencing.  In  the  progress  of  ihe  sale, 
Col.  Condy,  who  was  present,  and  who  became  a  purchaser, 
asked — ''  l)o  you  sell  all  Leper's  interest  ?"  The  defendant 
said,  **  Yes ;"  meaning,  however,  as  one  of  the  witnesses  said, 
no  m'^re,  still,  than  that  he  sold  the  life-estate.  For  that  was 
all  the  estate  which  it  was  sup|)osed  Loper  had.  Col.  Condy 
purchased  one  or  more  of  the  slaves,  and  after  some  contro- 
versy with  the  sheriff,  in  which  he  claimed  the  absolute  es« 
tate,  he  gave  the  bond  required  by  the  sheriff's  terms.  The 
sheriff,  soon  after  the  sale,  discovered  that  Loper  had  an  ab- 
solute estate.  He  (the  sheriff,)  required  the  plaintiff  to  give 
the  bond  which  his  terms  had  required.  He  (plainuff,)  was 
unable,  or  refused  to  do  so ;  and  the  sheriff  re-sold,  on  sale- 
day,  in  November,  1842,  for  the  sum  already  stated. 

The  jury  were  instructed  that  the  sale  was  good,  unless  it 
was  avoided  by  mistake  or  fraud.  His  Honor  said  there 
seemed  to  him  nothing  from  which  fraud  could  arise,  unless 
ii  might  be  that  some  implication  thereof  could  be  made 
from  the  gross  inadequacy  of  price.  There  was,  |iowever, 
nothing  in  that  which  could  avail  the  defendant.  For  his 
sales  were  accompanied,  uniformly,  with  more  or  less  sacri- 
fice. Was  there  any  mistake?  It  was  manifest  that  the 
sheriff  sold  a  less  estate  than  that  which  the  debtor  had. — 
This  was  clearly  the  result  of  mistake.  He  said  he  thought 
the  sheriff  might  sell,  when  neither  debtor  nor  creditor  objec- 
ted, a  less  estate  than  that  which  the  debtor  held,  and  that 
he  might  superadd  such  terms  as  he  did  on  this  occasion. — 
That  ne  thought  the  proof  was  not  at  all  inconsistent  with 
the  sheriff's  advertisement,  for  that  did  not  define  the  estate 
intended  to  be  sold.  If  even  the  sale  were  good,  the  plain- 
tiff, he  thought,  in  failing  to  give  bond,  as  required  by  the 
terms,  and  as  demanded  from  nim  by  the  sheriff,  had  forfeit- 
ed Uis  contract,  and  was  not  entitled  to  recover.  The  jury 
found  for  the  defendant. 

The  defendant  renewed  the  motion  for  a  non-suit,  on  the 
ground  taken  in  the  Court  below,  to  wit :  that  there  was  no 
sufficient  note  or  snemorandum,  in  writing,  of  the  bargain  of 
the  sale  in  question,  to  take  the  case  out  of  the  Statute  of 
Frauds. 

The  plaintiff  also  appealed  and  moved  for  a  new  trial,  on 
several  grounds,  which  it  is  unnecessary  to  specify,  aa  the  mo* 
tlon  for  a  non-suit  was,  alone,  considered  by  the  Court. 

Carroll  ^  WardlaWj  for  the  motion. 
Bdliiiger  4*  Hutson,  contra. 
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Ctrpy  of  Defendants  Admissioti.  S^^^"oi«' 

Nov.  1848. 


It  is  admitted  that  Seth  Daniel  has  tendered  to  me  the  pur- 


v« 
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chase  money,  being  six  hundred  and  thirty-eight  dollars,  for      Daniel 
the  eighteen  negroes  which  he  bid  off  at  sheriff's  sale,  last     „  7: 
sale  day,  at  this  place,  sold  as  the  property  of  James  M.  Lo-        ^^^' 
per,  and  named  as  follows :  Viriey,  Serene,  Viney,  Hannibal, 
Julia,  Charles,  Jinsey,  Hetty,  Jack,  Cynthia,  Handy,  Civility, 
George,  Caesar,  Lucy,  Georgiana,  Spencer  and  Letty.     The 
said  purchase  money  has  been  tendered  to  me  several  times, 
and  he  has  offered  to  comply  with  the  terms  of  the  sale,  by 
paying  for  and  taking  the  property.    But  I  have  been  noti- 
fied not  to  comply  with  the  terms  of  sale  on  my  part,  on  the 
ground  of  inadequacy  of  price  at  which  the  properly  sold, 
and  that  Loper  had  an  absolute  estate — and  therefore  have 
hitherto  refused  to  comply.  W.  J.  Haeley. 

3d  November,  1842. 

O'Neall,  J.  delivered  the  opinion  of  the  Court, 

As  the  motion  for  non-suit  must,  in  the  opinion  of  this 
Court,  prevail,  the  ground  taken  in  that  behalf  will  alone  be 
considered. 

In  the  case  of  Carter  v.  Be7i7ieti,  it  was  held  that  an  en-  Dud.  R,  142. 
try  by  an  auctioneer,  (or  more  properly  speaking,  by  a  vendue 
master,)  in  his  book,  under  the  6th  section  of  the  Act  of  1785, 
is  sufficient  to  charge  a  purchaser,  and  that  such  contract, 
thus  evidenced,  is  a  compliance  with  the  Statute  of  Frauds 
and  Peijuries.  The  Act  of  '39  concerning  the  office,  duties 
and  liabilities  of  sheriffs,  proceeding  upon  the  idea  which 
had  been  suggested  by  the  Vendue  Master's  Act  of  '85,  pro- 
vides in  the  4th  paragraph  of  the  6th  section,  for  the  keeping  Acts  of  '39,  p. 
of  a  sale  book  by  the  sheriff,  in  which  are  to  be  "  transcribed  27. 
all  levies  ;"  f "  specifying  the  property,  and  date  of  each  levy,") 
"  and  all  aavertisements  of  property  levied  on,"  "  and  tlie 
parts  of  the  said  book,  in  which  accounts  of  sales  shall  be 
kept,  shall  be  divided  in  separate  and  suitable  columns,  in 
wnich  the  sheriff  shall  enter  the  names  of  the  parties,  a  de- 
scription of  the  property  sold,  when  sold,  to  whom  sold, 
amount  of  sale,"  &c. 

The  case  of  Gristle  v.  Simpson  held  such  an  entry,  al-  i  Rich.  iffl. 
though  not  made  at  the  moment  of  sale,  a  compliance  with 
the  Statute  of  Frauds.  In  it  the  observation  is  made  by  my 
brother  Wardlaw,  "the  office  book  is  the  evidence  required  At 410. 
by  law ;"  and  generally,  I  think,  it  may  be  said,  that  without 
an  entry,  in  such  book,  a  purchaser  could  not  be  charged ; 
and  so  too,  without  it,  the  sale  could  not  be  enforced  against 
the  rights  of  the  creditors  or  debtor.  It  may  be,  however^ 
that  as  against  the  sheriff  aioTie,  the  sale  on  his  clear  and 
unequivocal  admission,  in  writing,  of  every  thing  required  by 
the  law  to  be  noticed,  in  the  sale  book,  would  be  enforced. 
30 
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CoLiTMBM,  In  this  case,  however,  the  sheriff  stands  for  the  creditors ;  he 
Nov.  1848.  re.sold,  and  applied  the  proceeds  to  their  debts.  The  action, 
*  ^Aere,  is  to  take  from  them,  through  him,  this  fund.     So  far 

as  they  are  concerned,  they  can  demand  the  entry  in  the 
sale  book,  and  on  the  non-production  of  it,  the  claim  to  en- 
force the  contract  is  at  an  end. 

The  admission,  signed  by  the  defendant,  cannot,  however, 
charge  him.  For  it  does  not  set  out  the  levy,  advertisement, 
nor  certainly  the  character  of  the  estate,  sold  by  the  sheriff; 
indeed,  from  the  terms  used,  it  would  seem  that  he  meant  to 
say,  in  this  paper,  "  1  sold  only  the  life  estate,  in  the  negroes, 
and -as  you  claim  more,  I  will  not  comply  with  the  sale,  sis 
you  unaerstand  it."  It  is  true,  that  if  the  paper  had  merely 
contained  the  admission  of  the  sale  of  the  negroes,  at  sher- 
iff's sale,  and  nothing  had  been  said  about  the  ground  on 
which  he  refused  to  comply,  that  then  the  legal  implication 
would  have  been,  that  the  absolute  estate  had  been  sold. — 
But  it  is  our  duty  to  read  the  whole  paper,  and  give  it  con- 
struction in  all  its  parts.  Thus  reading  it,  in  connection  with 
the  evidence  of  what  actually  took  place,  at  the  sheriff's 
sale,  there  is  no  difficulty  in  understanding  that  the  defend- 
ant meant  to  say  in  it,  ''  I  sold  only  the  life  estate  of  Loper, 
you  claim  the  absolute  estate,  and  therefore  I  will  not  com- 
ply." It  is,  therefore,  not  such  a  clear  and  Explicit  admission, 
as  will  stand  in  place  of  the  entry  required  by  the  Act  of  '39. 

There  can  be  no  doubt,  that  if  the  sheriff  refuses  or  ne- 
glects to  make  the  proper  entry,  in  his  sale  book,  of  a  sale 
made  by  him,  and  thereby  the  purchaser  sustains  injury,  that 
m  such  case,  he  would  be  liable,  in  an  action  on  the  case,  for 
the  damages.  But  he  cannot  be  made  liable,  on  the  contract 
of  sale,  without  the  proper  entry,  or  an  equivalent  admission 
in  writing. 

The  defendant's  motion  for  a  non^suit  is  granted. 

Evans,  J. — Frost,  J. — and  Withers,  J. — concurred. 

Richardson,  J.  dissenting.  There  are  so  many  evil  con- 
sequences, inevitably  following,  if  a  sheriff  be  allowed  to  re- 
sell the  property  he  has  before  sold,  because  he  was  ignorant 
at  the  first  sale  of  the  true  title  of  the  owner,  that  1  cannot 
concur  in  the  opinion  sanctioning,.sach  a  practice  in  this  in- 
stance. The  sheriff  is  the  agent  of  plaintiff  and  defendant, 
and  the  auctioneer  to  sell  and  transfer  the  defendant's  posses- 
sion, and  apparent  property,  to  the  highest  bidder,  be  the  le- 
gal title  what  it  may.  If  the  supposed  owner  has  no  title, 
the  bidder  loses  his  money.  "  Caveat  emptor"  is  the  rule  of 
law.  But  in  like  manner,  if  the  defendant  has  a  qualified 
or  full  title,  it  passes  to  the  purchaser.  The  rule  works  both 
ways,  equally  and  fairly.  In  the  present  case  there  is  no 
doubt  of^the  sale,  or  of  the  proper  conduct  of  Seth  Daniel, 
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the  highest  bidder ;  and  the  only  question  is,  whether  there    Columbia, 
has  b^n  sufficient  evidence  of  the  sale  to  satisfy  the  Statute  ^^^^-  ^^^'  ^ 
of  Frauds,  which  requires  written  evidence  of  it,  when  there  *^     "^ 
has  been  no  delivery  of  the  property  sold.  Damei 

What  is  the  written  evidence  in  this  instance  7  It  is  as  Hariey. 
follows,  to  wit :  '^  It  is  admitted  that  Seth  Daniel  has  tender- 
ed to  me  the  purchase  money,  being  six  hundred  and  thirty- 
eight  dollars,  for  the  eighteen  negroes  which  he  bid  off  at 
sheriff's  sale,  last  sale  day,  at  this  place,  sold  as  the  property 
of  James  M.  Loper,  and  named  as  follows :  Viney,  Serena, 
Viney,  Hannibal,  Julia,  Charles,  Jinsey,  Hetty,  Jack,  Cyn- 
thia, Handy,  Civility,  George,  Caesar,  Lucy,  Gteorgiana, 
Spencer,  and  Letty.  The  said  purchase  money  has  been 
tendered  to  me  several  times,  and  he  has  offered  to  comply 
with  the  terms  of  the  sale  by  paying  for  and  taking  the  pro- 
perty. But  I  have  been  notified  not  to  comply  with  the 
terms  of  sale  on  my  part,  on  the  ground  of  inadequacy  of 
price,  at  which  the  property  sold,  and  that  Loper  had  an  ab- 
solute estate ;  and  therefore  have  hitherto  refused  to  comply. 
W.  J.  Hariey." 

This  written  instrument  appears,  to  my  understanding,  to 
constitute  a  full,  intelligible  and  candid  statement  of  the  ac- 
tual sale  of  the  negroes  to  Daniel ;  of  his  offer  to  comply, 
and  of  the  sheriff's  refusal  for  certain  reasons ;  as  if  intend- 
ed to  clear  the  case  of  the  statute ;  and  to  put  it  to  the  judg- 
ment of  the  Court  upon  its  merits  exclusively. 

But  the  reasons  of  the  sheriff  for  not  complying,  to  wit: 
that  Loper  had  an  absolute  title  to  the  negroes,  and  Daniel 
bought  them  too  cheap,  are  entirely  insufficient  in  law  for 
such  non-compliance  by  the  sheriff.  Suppose  Loper  had  no 
title  at  all ;  yet  Daniel  would  have  lost  his  money,  in  virtue 
of  the  rule  of  "  caveat  emptor"  just  laid  down.  So  now, 
e  conversoj  he  cannot  be  deprived  of  his  good  bargain ;  and 
especially  at  the  will  of  the  sheriff. 

Wardlaw,  J.  I  join  in  dissenting.  I  think  the  memo- 
randum was  sufficient  to  charge  the  sheriff  himself,  although 
it  was  not  made  at  the  time  of  sale  or  in  his  book  ;  as  even 
his  answer  to  a  letter,  stating  the  particulars  of  the  contract, 
would  have  been. 

This  memorandum  contains  all  necessary  particulars — the 
seller,  the  purchaser,  the  property  sold,  the  price,  the  time 
and  place  of  sale,  and  the  terms  of  sale,  as  they  are  by  law 
imderstood  from  the  words  *'  sheriff's  sale."  The  mention  of 
absolute  estate,  may  suggest  that  the  sheriff,  under  some  mis- 
conception, supposed  that  he  had  sold  something  less :  but 
whatever  he  may  have  supposed,  he  sold  whatever  interest 
the  defendant  in  execution  had  in  the  property  which  was 
the  subject  of  sale,  and  was  exposed  to  the  view  of  bidders. 
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^!'meL      ^-  ^-  ^l^cAeW  Sf  Gotdd  ^  BuUcley  v.  Wm.  T.  Smith. 


J 


Mitchell      ^^^^  A  party  levied  an  attachment  in  this  State  on  certain  chattels  cOTered  by 
y,  a  deed  of  trust  executed  in  Virg^niai  and  endeavoured  to  sustain  his  lien  on 

Smith.  the  ground  that  the  deed  had  not  been  duly  recorded — the  Couit  kdd  the  deed 

good,  because  it  did  not  appear  that  the  trustee  did  not  originally  derive  through 
ii,  a  good  and  legal  title  to  the  chattels  in  dispute — because  it  did  not  appear 
that  it  had  not  been  recorded  as  required  by  the  Registry  Act  of  Virginia — 
because  it  did  a/ppe(w  that  the  attaching  party  had  actual  notice  of  it,  prior  to 
the  attachment ;  and  because  the  parties,  having  been  driven  into  this  jurisdic- 
tion, the  deed  was  good  against  the  lien  of  such  an  attachment,  by  the  law  of 
Soutli  Carolina. 

Before  Wardlaw,  J.  at  Edgefield^  FaU  Term,  1848. 

This  was  an  issue,  somewhat  irregular  in  form,  made  by 
consent,  for  the  purpose  of  trying  the  rights  of  the  several 
parties  to  certain  money  in  the  hands  of  the  sheriff  of  Edge- 
field district. 

John  Swanson,  of  Pittsylvania  county,  Virginia,  before  Oc- 
tober, 1845,  had  been  a  manufacturer  of  Tobacco,  and  had 
sent  boxes  for  sale  to  various  consignees  in  Baltimore,  Mo- 
bile, Augusta,  and  other  places :  of  these  many  had  been  re- 
ceived and  forwarded  by  the  defendant,  W.  T.  Smith,  at 
Lynchburg,  Virginia,  and  some  had  been  consigned  to  Gould 
&  Bulkley  in  Augusta. 

On  the  16th  day  of  April,  1845,  John  Swanson,  by  a  me- 
morandum in  writing,  which  Gould  and  Bulkley  produced, 
acknowledged  that  he  had  that  day  settled  with  tnem  con- 
cerning previous  consignments,  and  that  he  had  received 
from  them  an  advance  of  $400  on  28  boxes  which  he  then 
consigned  to  them. 

In  the  latter  part  of  September,  1846,  John  Swanson  sent 
40  or  more  boxes  to  the  defendant,  with  what  instructions  or 
under  what  agreement,  did  not  exactly  appear.  Before  that 
time,  John  Swanson  had  been  in  good  credit;  he  then  had 
much  property  and  was  known  to  be  largely  in  debt ;  soon 
afterwards  he  became  notoriously  insolvent. 

On  the  2d  day  of  October,  1845,  John  Swanson  addressed 
a  letter  to  Gould  &  Bulkley,  saying  to  them  :  "  If  you  have 
not  sold  the  lot  of  old  tobacco,  you  may  take  it  at  20  cents.  I 
have  sent  you  some  very  prime  and  will  send  more  in  a  few 
weeks,  worth  25  or  30  cents.  On  receipt  of  this  please  send 
me  a  check  on  New  York  for  $300."  The  check  was  sent. 
The  demand  of  Gould  &  Bulkley,  against  John  Swanson, 
which  was  admitted,  consisted  of  the  two  advances,  $400 
and  300,  with  commissions  and  interest,  reduced  by  sales  of 
Tobacco,  to  a  balance  of  $191  30  on  29th  January,  1846. 
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John  Swanson  was  indebted  to  Jabez  Smith,  in  large  sums   Columbli. 
amounting  to  $12,000  or  more,  secured  by  various  bonds,  to  ^^'  ^^^-^ 
which  Henry  G.  Swanson,  J.  M.  Swanson  and  Jesse  Carter         ^ 
were  sureties.    A  few  days  before  2d  October,  John  Swanson     *"^®" 
told  Jabez  Smith  and  others,  that  his  wagons  were  busily  em-      Smith. 
ployed  in  hauling  Tobacco  to  Lynchburg  to  the  care  of  Wm. 
T.  Smith  (the  defendant)  and  that  he  had  sent  40  boxes  of 
prime  Tobacco  to  Augusta  to  Gould  &  Bulkley  and  O.  H. 
Lee ;  which  declarations  he  repeated  at  the  making  of  the 
trust  deed  below  mentioned. 

On  the  2d  of  October,  1845,  a  trust-deed  (as  it  was  caRed) 
was  executed  by  John  Swanson  to  James  A.  Mitchell,  in  trust 
for  the  three  sureties  aforesaid-»-being  in  form  an  Inden- 
ture between  John  Swanson  of  the  first  part,  J.  A.  Mitchell 
of  the  second  part,  and  the  sureties  aforesaid  of  the  third 
part:  whereby  John  Swanson,  reciting  his  indebtedness  to 
Jabez  Smith  and  the  suretyship  of  the  parties  of  the  third 
part,  sells  and  delivers  to  James  A.  Mitchell  ^'  all  the  manu- 
factured Tobacco  I  now  have  on  hand  at  my  manufactory, 
and  all  the  leaf  Tobacco  and  stems  at  the  manufactory," 
all  the  Tobacco  in  the  hands  of  Grigg  of  Pittsylvania,  cer- 
tain factors  of  Baltimore,  Columbus,  &;c.,  Gould  &  Bulkley 
and  O.  H.  Lee  in  Augusta,  and  ^'  all  other  manufactured  To- 
bacco in  Virginia  not  specified  above ;"  in  trust,  &c.  with 
power  for  the  trustee  to  sell  and  pay,  &c. 

This  trust-deed  was  recorded  in  Pittsylvania  county,  3d 
Oct,  in  Lynchburg,  7th  Oct.,  in  Richmond,  9th  Oct.,  and  in 
Baltimore  10th  October,  1845. 

Samuel  J.  Jones  was  a  receiving  and  forwarding  agent  at 
Richmond,  Virginia,  who  did  not  know  John  Swanson  nor 
anything  of  the  state  of  accounts  between  him  and  the  defen- 
dant, W.  T.  Smith,  and  who  had  for  five  months  previous  to 
the  first  of  October,  1845,  been  occasionally  receiving  Swan- 
son's  Tobacco  from  the  defendant.  On  6th  Oct.  1845  he 
shipped  on  board  a  schooner,  bound  for  Charleston,  40  boxes 
of  Tobacco,  which  had,  about  the  first  of  October,  been  re- 
ceived from  the  defendant  with  instructions.  These  boxes 
were,  when  received,  marked  John  Swanson^s  best  A  A,- 
(which  letters  were  supposed  to  denote  the  superior  quality.) 
According  to  instruction  they  were  forwarded  to  the  Railroad 
Agent  at  Charleston,  and  he,  by  letter  from  Jones,  was  direct- 
ed to  forward  21  boxes  to  Gould  &  Bulkley  at  Augusta,  and 
19  boxes  to  O.  H.  Lee  at  Augusta.  The  bill  of  lading,  sign- 
ed by  the  master  of  the  schooner,  was  in  this  form :  shipped 
5f  Jofies,  on  board,  etc  40  boxes,  marked  "  John  Swanson,  A 
,"  to  be  delivered  to  the  Agent  of  the  R.  R.  in  Charleston  ; 
of  this  two  copies  were  taken  by  Jones,  one  of  them  he  sent 
to  the  R.  R.  Agent,  and  the  other  he  sent  to  the  defendant, 
W.  T.  Smith,  who  produced  it. 

About  the  6th  Oct.  the  defendant  was  at  Richmond,  and 
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CotDMBiA.   said  he  was  in  pursuit  of  the  Tobacco,  and  that  he  had  not 
Not.  1848.  j^^gj,^   ^f  jj^e  trust-deed 


before  6th  of  October.    Soon  after 
\        the  shipment,  Jones  had  a  letter  from  J.  A.  Mitchell,  the 
MitcheU     trustee. 

Smid).  On  19th  day  of  October  the  boxes  reached  the  R.  R.  depot 
in  Hamburg,  and  on  the  20th  Oct.  they  were  seized  by  the 
sheriff,  under  two  writs  of  attachment  sued  out  that  day  by 
W.  T.  Smith  against  John  Swanson.  In  Nov.  1845,  the  40 
boxes  were  sold  by  the  sheriff,  undjr  an  order  obtained  in  the 
attachment  cases,  for  $950  87  nett. 

In  Nov.  1847,  W.  T.  Smith  recovered  judgments  in  his 
suits  by  attachment — one  on  a  note  by  John  Swanson,  to 
Coffee  or  order ;  the  other  on  an  account  of  which  every 
thing  was  admitted  to  be  true  that  appeared  on  its  face.  This 
account  was  in  this  form.  John  Swanson  Dr.  to  W.  T. 
Smith,  1845,  Jan.  30,  Balance  of  account  rendered  besides 
notes  $  My  19,  Sundries  per  till  $  August 

Sundries  per  bill  $  {and  so  on)     Cr.  sales  of  To* 

bacco  $  Balance  due  on  30  Sept.  1845,  $783  16. 

All  parties,  confirming  the  sale,  agreed  to  contend  for  the 
proceeds,  and  this  issue  was  so  framed  that  recovery  against 
the  attaching  creditor,  W.  T.  Smith,  might  be  had  if  either 
or  both  of  the  plaintiffs  (James  A.  Mitchell,  trustee,  and 
Gould  &  Bulkley)  could  show  against  him  a  right  to  any  or 
all  of  the  Tobacco. 

A  certified  copy  of  certain  clauses  of  a  registry  Act  of  Vir- 
ginia, passed  24th  Feb.  1819,  was  produced.  By  this  Act  a 
certain  time  is  allowed  for  recording  a  mortgage  or  a  trust- 
deed  of  personal  property,  and  it  is  enacted  that  such  a  paper 
shall  not  have  effect  until  it  be  registered  in  the  county  where 
the  property  to  be  affected  by  it  may  remain.  In  reference 
to  this  statute,  opinions  of  various  counsellors  ia  Virginia 
were  read — most  of  which  had  been  obtained  by  their  exam- 
5  Leigh's  Re-  ination  under  commission,  and  the  case  of  Lane  v.  Mason^ 
ports,  630.    and  other  cases  from  Virginia  Reports  were  cited. 

Gould  &  Bulkley  contended  that,  as  consignees,  they  were 
^  entitled  to  have  payment  of  the  balance  due  to  them  lor  ad- 
*  vances. 

J.  A.  Mitchell  contended  that,  by  the  delivery  of  the  trust- 
deed  to  him,  he  acquired  rights  to  the  Tobacco,  which^  ii^ 
Virginia,  would  have  been  perfected  by  his  recording  the 
deed  in  any  county  there,  while  the  Tobacco  was  in  that 
county,  and  which,  in  South  Carolina,  where  such  recording 
was  not  required,  must,  in  reference  to  property  rightfully 
brought  within  the  jurisdiction  of  our  Courts,  be  considered 
complete  without  recording. 

W.  T.  Smith  contended  that  Gould  &  Bulkley  never  had 
any  actual  possession  of  the  Tobacco,  nor  any  constructive 
possession  by  means  of  a  bill  of  lading  or  otherwisoi  and  so 
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could  have  no  lien  :  that  the  trast-deed  did  not  convey  the   Columbia, 
Tobacco  in  Virginia,  for  it  was  never  recorded  in  any  county  J^^^®^ 
there  whilst  the  Tobacco  was  in  that  county,  or  even  before     «>|.\  « 
it  came  into  that  county,  and  that  the  removal  of  the  property     ^^^"*" 
to  South  Carolina  could  not  make  effectual  a  disposition  of  it      Smhh. 
which  was  insufficient  where  the  parties  resided,  and  the  act 
of  disposition  was  executed :  and  even  if  the  trust*  deed  was 
here  complete,  that  as  factor,  William  T.  Smith  had  a  right 
to  retain  the  Tobacco  for  payment  of  a  general  balance  due 
to  him. 

The  plaintiff  replied  that  the  defendant  had  not  shown  a 
balance  due  to  him  as  factor,  and  that  he  had  so  parted  with 
the  possession  as  to  have  retained  no  lien. 

Leaving  the  facts  to  the  jury,  the  Circuit  Judge  held  that 
without  actual  or  constructive  possession,  neither  consignee 
nor  factor  can  have  a  lien :  that  the  trust-deed,  although  in- 
choate in  Virginia,  was  complete  here,  and  conveyed  to  the 
trustee  whatever  rights  John  Swanson  had  in  the  Tobacco, 
so  soon  as  it  came  into  this  State,  unless  it  appeared  that  the 
contract  contained  in  the  deed  was  to  be  executed  only  in 
Virginia,  or  that  the  removal  was  contrary  to  the  intention 
of  the  parties  to  the  deed :  that  if  his  account  showed  a  bal- 
ance  due  to  him  as  factor,  and  he  had  possession  of  the  To- 
bacco, Wm.  T.  Smith  could  retain  for  payment  of  that  bal- 
ance ;  but  if  he  had  parted  with  the  possession  by  forwarding 
it,  he  had  lost  his  lien,  and  had  no  right  to  stop  it  in  transitu. 

The  jury  found  for  J.  A.  Mitchell,  trustee,  $950  87. 

The  defendant  appealed  from  the  verdict,  on  the  following 
grounds : 

1st  Because  the  defendant  was  legal  owner  of  the  Tobac- 
co, and  had  the  right  to  the  moneyjirising  from  the  sale. 

2nd.  Because  the  defendant,  being  the  factor  of  John 
Swanson,  the  manufacturer  of  the  Tobacco,  and  being  in  the 
legal  possession  of  the  same,  on  the  2d  Oct.  1845,  had  a  clear 
right  to  retain  the  amount  of  the  general  balance  due  him  by 
said  Swanson. 

3rd.  Because  the  deed  of  trust  of  2d  Oct.  1845,  from  John 
Swanson  to  James  A.  Mitchell,  not  having  been  recorded  in 
any  county  of  Virginia,  wherein  the  Tobacco  was  at  the 
time  of  recording,  was  void  under  the  registry  Act  of  that 
State,  offered  in  evidence,  and  his  Honor  errea  in  charging 
the  jury  that  the  said  deed  was  good  between  the  parties  in 
the  State  of  Virginia,  although  the  Tobacco  remained  in  that 
State  for  some  days  after  the  execution  of  the  deed. 

4th.  Because  his  Honor  erred  in  charging  the  jury  that  the 
said  trust-deed  was  good  in  South  Carolina,  against  the  at- 
tachnient  of  defendant,  and  against  his  claim  as  factor  of  ^ 
Swanson. 

5th.  Because  his  Honor  erred  in  allowing  the  declarations 
of  John  Swanson  to  be  given  in  evidence  by  the  plaintiff. 
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CoLumiAt       6lh.  Because  the  verdict  was  against  the  law  and  evidence 

Nov.  1848.  ^f  jj^g  ^^gg 

MitcheU  ^^«y>  for  defendant. 


V. 


Smith.      Copy  of  the  llth  and  12th  Sections  of  the  Registry  Act  of 

Virginia,  entitled, 

AN  ACT  to  reduce  into  one  Act  the  several  Acts  for  regu- 
lating conveyances,  and  concerning  wrongful  alienations* 
passed  February  the  twenty-fourth,  eighteen  hundred  and 
nineteen. 

Section  11.  Every  deed  respecting  the  title  of  personal 
chattels,  hereafter  executed,  which,  by  law,  ought  to  be  re- 
corded, shall  be  recorded  in  the  Court  of  that  county  or  cor- 
poration in  which  such  property  shall  remain :  and  if,  after- 
wards, the  person  claiming  title  under  such  deed,  shall 
permit  any  other  person,  in  whose  possession  such  property 
may  be,  to  remove  with  the  same  or  any  part  thereof,  out  of 
the  county  or  corporation  in  which  such  deed  shall  be  record- 
ed, and  shall  not,  within  twelve  months  after  such  removal, 
cause  the  deed  aforesaid  to  be  certified  to  the  Court  of  that 
county  or  corporation  into  which  such  other  person  shall  so 
have  removed,  and  to  be  delivered  to  the  Clerk,  to  be  there 
recorded,  such  deed,  for  so  long  as  it  shall  not  be  recorded  in 
such  last  mentioned  county  or  corporation  Court,  and  for  so 
much  of  the  property  aforesaid  as  shall  have  been  so  remov- 
ed,, shall  be  void  in  law,  as  to  all  purchasers  thereof  for  val- 
uable consideration  without  notice,  and  as  to  all  creditors. 

Section  12.  Every  conveyance,  covenant,  agreement,  and 
other  deed  in  this  Act  mentioned,  except  deeds  of  trust  and 
mortgages,  which  shall  be  acknowledged,  proved  or  certified 
according  to  law,  and  delivered  to  the  Clerk  of  the  proper 
Court,  to  be  recorded,  within  eight  months  after  the  sealing 
and  delivery  thereof,  shall  take  effect  and  be  valid  as  to  all 

Sersons  from  the  time  of  such  sealing  and  delivery  ;  but  all 
eeds  of  trust  and  mortgages,  whensoever  they  shall  be  deliv- 
p  ered  to  the  Clerk  to  be  recorded,  and  all  other  conveyances, 
covenants,  agreements  and  deeds,  which  shall  not  be  acknow- 
ledged, proved  or  certified,  and  delivered  to  the  Clerk  of  the 
proper  Court,  to  be  recorded,  within  eight  months  after  the 
sealing  and  delivery  thereof,  shall  take  effect  and  be  valid  as 
to  all  subsequent  purchasers  for  valuable  consideration 
without  notice,  and  as  to  all  creditors,  from  the  time  when 
such  deed  of  trust  or  mortgage,  or  such  other  conveyance, 
covenant,  agreement  or  deed,  shall  have  been  so  acknow- 
ledged, proved  or  certified,  and  delivered  to  the  Clerk  of  the 
proper  Court,  to  be  recorded,  and  from  that  time  only. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

It  will  be  convenient  first  to  dispose  of  certain  propositions 
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set  forth  in  the  grounds  of  appeal,  which,  in  the  judgment  of  Colubomi, 
this  Ck)urt,  do  not  enter  into  the  true  question  raised  by  the^  ^^'  ^^'^ 
case.  1st.  and  2d.  It  is  suggested  that  the  defendant  was  *|.  \^ 
legal  owner  of  the  Tobacco,  and  therefore  entitled  to  the  ^ 
money  in  question.  This  idea  is  based  on  the  supposition,  Smith, 
that  he  had  a  lien  as  factor,  for  a  balance  due  to  him  by 
Swanson  in  that  character.  Besides  the  circumstance,  that  it 
nowhere  appears  that  defendant  acted  in  the  capacity  of  fac- 
tor for  Swanson,  it  is  enough  that  the  point  was  submitted 
to  the  jury  in  a  form  liable  to  no  exception.  The  position 
taken  by  the  Circuit  Court  was,  that  without  possession,  ac- 
tual or  constructive,  a  factor  could  have  no  lien ;  but  if  de- 
fendant established  a  balance  due  to  him  as  factor,  and  also 
a  possession,  (of  course  actual  or  constructive,)  he  could  re- 
tain for  such  balance.  This  question  must  be  taken  to  have 
been  resolved  against  him.  The  5th  ground  complains  that 
the  declarations  of  Swanson  were  admitted  in  evidence  for 
plainti£f,  which  touched  the  question  of  the  legal  right  in  the 
Tobacco.  They  did  but  touch  it ;  for  he  made  no  aflSrma- 
tion  of  right ;  what  he  said  concerning  it  was  just  that  which 
should  well  proceed  from  the  true  owner  of  it,  and  be  cer- 
tainly treated  it  as  his  own  up  to  the  time  of  the  transfer  to 
Mitchell.  It  is  enough  for  this  point  to  say  that  every  party 
to  this  litigation  claimed  by  means  of  a  right  derived  from 
Swanson,  (voluntarily  rendered  by  him,  or  wrested  from  him 
by  the  attachment  law,)  and  since  all  of  his  declarations, 
heard  on  the  trial,  were  such  as  were  made  before  any  right 
could  have  accrued  to  either  party,  it  is  not  perceived  where- 
fore they  should  be  deemed  objectionable. 

We  may  anproach,  then,  the  only  real  question,  which 
may  be  stated  thus :  Did  Mitchell,  the  trustee,  derive  fix>m 
Swanson  (the  owner  of  the  Tobacco  when  he  made  the  deed 
of  Oct.  2d,)  a  good  and  legal  title  to  it  ?  If  Mitchell  did,  at 
that  time,  derive  such  title  to  the  Tobacco,  then  the  subset 
quent  lien  upon  it  aimed  at  by  Smith,  the  defendant,  through 
the  operation  of  our  attachment  law,,  was  of  course  wholly 
unavailing.  ^ 

Smith,  the  attaching  creditor,  attacks  the  trust-deed  through 
the  recording  law  of  Yirginia,  and  he  affirms  that  it  is  void^ 
by  the  terms  of  that  law,  because  it  was  not  placed  on  record 
in  pursuance  thereof. 

The  11th  and  12th  sections  of  that  law,  printed  with  the 
report  of  this  case,  should  be  read  in  the  outset  of  this  inqui- 
ry, and  read  in  connection.  Here  the  effort  will  be  made  to 
state  the  substance.  Such  a  deed  as  the  one  in  question,  it 
is  declared,  ''  ought  to  be  recorded  f  and  if  recorded,  this 
shall  be  done  **  in  the  Court  of  that  county  or  corporation  in 
which  such  property  shall  remainJ^  If  a  truSt-deed  be  thus 
recorded,  or  aclmowledged,  proved,  and  delivered  for  that  pur- 
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^^'^"JAi    pose  to  the  Clerk  of  the  proper  Court,  it  "  shall  take  eifeot 

Nov.  1848.  ^^pj  y^  Valid  as  to  all  the  subsequent  purchasers  for  valuable 

M^eU     coi^sideration  without  notice,  aiut  as  to  ail  creditors^  from  the 

^  time  when  such  deed  of  trust  shall  have  been  so  acknow- 

Smldi.      lodged,  proved  or  certified,  and  delivered  to  the  Clerk."  Such 

is  the  substance  of  the  recording  law,  for  the  purposes  of 

this  case. 

Now  the  allegation  is,  that  the  trust-deed,  involved  in  this 
case,  was  not  recorded  according  to  law,  and  (he  argument 
deduced  from  it  is,  that  it  is  void  between  the  parties,  that  is, 
Swanson  and  his  trustee.  For  Ihe  moment  conceding  that  it 
has  not  been  duly  recorded,  what  word  or  provision  is  there 
in  the  registry  Act  cited,  which  will  bear  the  interpretation 
that  the  paper  is  void  absolutely  ?  The  object  of  the  12th 
section  is  to  fix  a  time  at  and  from  which  the  deed  shall 
have  validity  against  two  classes  of  persons,  to  wit :  ''  subse- 
quent purchasers  for  valuable  consioeration  without  notice," 
and  "  all  creditors."  So  far  as  the  registry  law  is  brought  to 
our  notice,  it  is  only  to  be  inferred  that  prior  to  such  time  a 
trust-deed  would  be  void  even  as  against  such  persons.  It 
may  be  fairly  implied,  if  implication  is  required,  that  as  a 
time  is  fixed  at  which  the  instrument  shall  be  valid  in  regard 
to  the  persons  described,  it  shall  not  be  efficacious  prior  to 
that  period  as  to  them.  But  suppose  there  be  no  such  per- 
sons to  impute  invalidity,  who  else  shall  complain  ?  Suppose 
such  a  deed  made  and  well  founded,  as  to  every  thing  else 
but  its  registry ;  should  the  distributees  (for  example)  of  the 
party  executing  it,  be  heard  to  impute  the  want  of  recording 
as  fatal  to  the  legal  right  of  the  trustee?  If  so,  then  con- 
ceive that  the  defendant,  in  this  case,  being  no  creditor  in  any 
sense,  should,  as  tartfeaser^  have  seized  the  Tobacco  in  con- 
troversy, and  the  trustee  (Mitchell)  should  have  brought  his 
action  in  trover,  detinue,  or  other  proper  form,  the  argument 
urged  here  for  the  defendant,  would,  in  the  case  supposed, 
equally  protect  him — ^for  that  argument  would  be,  as  it  is, — 
the  deed  through  which  only  the  plaintiff  can  claim  is  void, 
*     and  hence  he  tails  to  establish  title. 

Then  there  are  only  certain  persons  who  may  successfully 
attack  such  a  deed  as  we  are  considering.  If  the  defendant 
can,  it  must  be  only  as  creditor — ^he  assumes  no  other  char- 
acter. To  invest  him  with  this  right,  what  sort  of  creditor 
must  he  be  ?  To  some  of  us,  at  any  rate,  it  seems  very  rea- 
sonable to  hold  that  he  must  be  a  creditor  subsequeni  to  the 
date  of  the  deed.  Certainly  the  one  who  complains  as  pur- 
chaser must  be  subsequent  to  the  date  of  the  deed,  and  before 
it  is  recorded  or  delivered  for  registry.  He  cannot  complain  if 
he  buys  after  registry — the  case  could  not  arise  if  he  bought 
before  the  deed  was  made.  Now  wherefore  shall  a  subsist* 
ing  creditor,  at  the  date  of  the  deed,  be  allowed  to  impute  a 
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want  of  recording  ?    How  has  such  omission  to  register  af-    Columbia, 
fected  him  ?    If  he  can  maintain  a  successful  war  upon  such  ^^o^-  1948.^ 
a  deed,  it  surely  must  be  waged  on  some  other  ground  than         \^ 
want  of  recording.    If  the  goods,  transferred  by  the  deed.     ""^•^ 
had  been  delivered  to  the  creditors  who  are  to  be  benefittea      Smlui. 
by  its  provisions,  or  to  the  trustee  who  is  made  their  agent, 
the  creditor  now  before  us  could  not  attack  the  preference 
upon  any  thing  in  the  registry  law.    It  does  not  appear  to 
some  of  us  what  more  he  can  find  in  that  law  to  aid  him,  as 
a  subsisting  creditor,  under  the  circumstances  actually  sur- 
rounding the  case.    In   the  exigency  of  a  removal  of  the 
goods  from  the  county  where  the  deea  is  first  recorded,  to  an- 
other, by  virtue  of  the  terms  used  in  the  last  clause  of  the 
11th  section,  the  deed  would  be  good  not  only  as  between  the 
parties  but  as  to  all  the  world,  subsequent  creditors  and  pur- 
chasers included,  without  recording  in  the  other  county,  for 
12  months ;  and  there,  too,  it  seems  inevitable  that  the  credi- 
tors and  purchasers  meant  must  be  subsequent,  that  is  to  the 
first  recording,  though  the  word  subsequent  is  not  used  as  to 
either.     The  language  properly  interpreted  seems  to  be,  thus  : 
after  due  registry  of  the  deed,  subs&ment  purchasers  and 
creditors  shall  not  resist  it,  but  until  then  it  shall  be  no  bar- 
rier to  subsequent  purchasers  and  creditors — that  is,  subse- 
quent to  the  date  ojf  the  deed. 

Probably,  however,  it  may  be  considered  hazardous  to  rely 
upon  a  view  not  presented  at  the  bar,  nor  (so  far  as  we  are 
apprised)  suggested  by  certain  counsellors  of  the  State  of 
Virginia,  examined  in  this  cause.  Then  let  us  inquire  whe- 
ther  it  is  not  a  mistake  to  assume  that  the  deed  has  not,  in 
fact,  been  recorded  as  the  law  prescribed. 

Let  it  be  remembered  that,  as  the  evidence  imports.  Swan- 
son  sent  the  Tobacco,  in  question,  to  defendant  m  the  latter 
part  of  September,  that  is,  to  Lynchburg.    The  same  To- 
bacco reached  Richmond   about  the  1st  of  October,  to  be 
thence  shipped  to  Charleston,  and  by  Rail  Road  forwarded 
to  Augusta,  to  certain  persons  named.    On  the  2d  Oct  Swan- 
son  informed  Gould  &  Bulkley,  who  were  to  receive  20  box- 
es of  the  Tobacco,  that  he  had  sent  to  them  some  very  prime, 
referring,  it  is  not  questioned,  to  the  Tobacco  aforesaid ;  and 
he  wished  a  check  on  New  York  for  $300,  which  he  obtain- 
ed, whether  as  an  advance  upon  the  said  Tobacco,  or  on  an- 
other lot  referred  to  by  him,  and  ofiered  on  sale  to  Gk>uld  &, 
Bulkley,  does  not  appear  with  certainty — it  was  probably  au 
advancement  on  account.    It  results  from  this  that  the  To- 
bacco, here  in  contest,  was,  when  the  deed  was  made,  not 
stationary,  that  it  did  not  "  remain"  (which  is  the  word  in  the 
registry  Act,^  in  any  county  in  Virginia,  and  was  not  intend- 
ed to  be  stationary,  or  so  to  remain — it  was  in  fact,  and  was 
contemplated  to  be,  in  transitu.    It  was  shipped  on  the  6th 
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CoLDMBLA,  Oct.  four  days  after  the  date  of  the  deed,  from  Richmond, 
^^  •  ^^^'  ^  and  three  days  prior  to  the  recoi-ding  of  the  deed  in  Rich- 
\  mond.  Now  then,  allowing  the  registry  Act  to  be  applicable 
^  ^  to  a  commodity,  an  article  of  commerce,  in  such  a  condition 
Smith,  of  progressive  motion  towards  a  market  beyond  Virginia, 
and  that  the  word  "remain"  means  "  is ;"  in  other  words,  the 
recording  is  required  to  be  made  where  the  property  is  at  the 
time  of  registry,  where  was  this  Tobacco,  in  legal  contem- 
plation, on  the  3d  of  Oct.  when  the  deed  was  recorded  in  the 
county  of  Swanson's  residence?  Several  members  of  the 
Court  consider  it  to  have  then  been,  in  the  eye  of  law,  at  the 
owner's  place  of  residence,  since  it  could  not,  in  legal  view, 
be  said  to  exist,  be,  or  remain,  in  any  particular  county  in 
Virginia,  and  therefore  attended  the  person  of  the  owner, 
according  to  the  general  presiunption  of  law,  implying  that 
idea  touching  personal  property.  If  this  doctrine  be  substan- 
tial, the  question  is  decided  ;  for  then  the  deed  was  duly  re- 
corded, and  the  only  objection  to  the  right  of  Mitchell  ceases. 
Again,  if  the  parties  to  the  deed  designed  that  it  should 
not  be  executed  in  Virginia,  but  elsewhere,  so  far  as  the  40 
boxes  of  Tobacco  were  concerned,  then  the  lex  loci  contrcte- 
tus  would  not  govern ;  and  if  circumstances  drove  the  par- 
ties to  the  execution  of  the  deed  in  our  jurisdiction,  (as  they 
have  done,)  what  law  can  apply  to  its  construction,  or  affect 
its  validity,  except  our  own  ?  It  requires  no  argument  to 
shew  that,  according  to  our  law,  the  right  of  Mitchell,  under 
such  a  transfer,  would  be  perfect  against  the  lien  oi  an  at- 
tachment, subsequent  to  the  date  of  the  instrument  of  trans- 
fer. We  have  decided  that  a  letter  transferring  notes,  though 
not  received,  will  fix  the  rights  of  the  assignee  so  as  to  take 
precedence  to  the  lien  of  an  attachment  levied  after  the  date 
of  the  letter  of  assignment,  but  before  it  was  received  and 

Dargan  t.  accepted  by  the  assignee.  If  it  be  insisted  that  the  contract 
Richardson,  or  transfer  was  understood  to  have  been  made  with  reference 
Chcves,  197,  ^^  ^nd  to  be  carried  into  effect  in  pursuance  of,  the  law  of 
Georgia,  and  that  such  law  rendered  the  transaction  void, 
(which  indeed  was  argued  before  us,)  then  it  may  well  be 
replied  that  the  defendant  himself  prevented  the  conmiodity 
from  reaching  a  place  where  the  law  of  Georgia  could  apply, 
and  he  has  forced  this  question  into  our  forum  by  his  own  vol- 
untary act.  It  is,  however,  by  no  means  intended  to  affirm 
or  admit  that  if  we  were  constrained  to  import  the  statute  of 
Georgia  into  this  case,  it  would,  in  any  wise,  profit  the  de- 
fendant. We  do  not  perceive  the  occasion  to  rule  any  thing 
upon  the  subject. 

There  is  yet  another  consideration  which  has  entered  into 
our  investigation  of  this  subject.  It  is  this  r  according  to  orar 
interpretation  of  our  own  registry  laws,  actual  notice  is  equi« 
▼alent  to  recording.    Now,  in  the  absence  of  any  contrary 
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evidence,  we  should  naturally  conclude  the  same  rule  would  Columbia, 
prevail  in  Virginia.    The  proof  is,  that  as  early  as  the  5th  ^^^  ^^^ 

day  of  Oct.  the  defendant  had  notice  of  the  deed  of  trust. —  ^ "" ' 

It  was  on  the  20th  of  the  same  month  he  caused  his  attach-  c^r^r  ctm: 
ment  to  be  levied  on  the  Tobacco.    This  was  his  first  lien,    '   pany 
for  he  had  none  in  Virginia,  so  far  as  he  has  shewn.    With         ▼• 
such  actual  notice  of  the  trustee's  title,  how  can  the  defend-     ^^^^^7- 
ant  transpose  the  position  of  the  parties,  and  drive  the  trustee 
behind  him?    Suppose  he  had  bought  the  Tobacco  from 
Swanson,  or  another,  in  derogation  of  the  trustee's  title,  could 
he  stand  up  in  our  Courts,  and  shelter  himself  under  the  pre* 
sumed  ignorance  of  the  claim  arising  from  the  want  df  re- 
cording 7 

In  every  aspect  of  the  case,  it  must  be  remembered  that 
the  only  objection  to  the  deed  of  trust  urged  by  the  defend- 
ant, is  that  it  has  not  been  duly  recorded,  and  for  that  reason^ 
and  not  for  any  fraud  or  other  illegality,  is  void. 

Probably  every  member  of  the  Court  would  not,  with  equal 
clearness  and  confidence,  insist  upon  each  of  the  views  here* 
in  before  presented,  as  interposing  an  obstacle  to  the  defend- 
ant's claim.  Each,  however,  has  had  its  weight,  and  com* 
bined  together  they  have  served  to  conduct  tiie  Court  to  the 
conclusion,  unanimously,  that  the  verdict  on  circuit  ought 
not  to  be  distmbed,  and  that  tibie  motion  ought  to  be  cus- 
missed. 

The  whole  Court  concurred. 

Mfticn  rtfused. 


The  OharloUe  and  &  Carolina  Rail  Road  Company  ▼. 

Jonathan  M.  Blakely. 
Same  v.  Jesse  Drafts. 

Afkn  ihe  passage  of  the  Act  incoiporating  the  Chailotte  and  Sooth  Cazoitoa 
Rail  Road  Company,  the  defendants  signed  a  subscription  paper,  by  whiob 
they  agreed  to  take  stock  to  the  amounts  attached  to  their  names,  '^  provided 
the  vBJd  road  comes  to  Columbia."  They  did  not  sign  their  names  in  the  snb* 
Bcription  book,  aflerwaids  opened,  nor  comply  with  any  other  requisition  of 
the  charter,  but  refused  to  pay  tiieir  subscriptions.  The  plaintiffs  bmught 
their  action  against  each  fj^r  the  two  first  instalments,  which  were  demanded  of 
each,  in  the  first  count,  as  a  subscriber  to  the  stock  of  the  company,  and  ia 
the  second  count,  on  agreement  to  subscribe  to  the  capital  stock.  A  non-soil 
was  ordered  on  circuit,  and  on  appeal  the  Court  sustained  the  order,  holding 
that  the  defendants  could  not,  under  the  charter,  be  considered  either  as  stock- 
hoUen  or  aicontncKm  with  the  company  in  any  otfaier  cqpodQf . 
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w't'mlft'       Before  Richardson,  J.  (U  (Muwina^  Fi 


Chariotte^S      ^'  **•  Blakely  subscribed  $500  to  the  stock  of  the  Char* 
C.R.R.  Com-lotte  and  South  Carolina  Rail  Road  Company.    The  sub- 
pan/       scription  paper  was  headed  thus:  ''We,  the  undersized, 
Blakelr     ^^ee  to  subscribe  the  respective  amounts  attached  to  our 
^*     names,  in  the  stock  of  the  Charlotte  and  South  Carolina 
Rail  Road,  provided  the  said  road  comes  to  Columbia. 

Jonathan  M.  Blakelt,        .        -        -       $600.'' 

The  fir.U  count  charged  that  the  defendant  was  indebted 
to  th£  plaintiffs  in  the  sum  of  $50,  being  the  amount  of  two 
instalments,  due  by  him,  upon  his  subscription  to  the  capital 
stock  of  the  company,  whereof  the  first  of  $25  was  due  upon 
the  opening  of  the  books,  on  27th  March,  1847,  and  the  se- 
cond, of  the  like  sum  of  $25,  was  called  for  by  the  President 
and  Directors  of  the  company,  and  required  to  be  paid  on  or 
before  the  1st  June,  1848. 

The  second  count  charges  that  the  defendant  is  indebted 
to  the  plaintiffs  in  the  sum  of  $50,  due  to  them  upon  his 
agreement  to  subscribe  to  the  capital  stock  of  the  company 
$500,  whereof  two  instalments  of  $25  each  are  due,  and  have 
been  regularly  called  for. 

And  it  is  alleged  that  the  plaintiffs  have  finally  laid  out 
their  road  so  as  to  go  to  Columbia. 

In  order  to  try  the  case  upon  its  merits,  the  parties  agreed 
upon  the  following  statement  of  facts,  viz : 

1.  That  after  the  Act  of  Incorporation  was  passed,  but  be- 
fore the  company  was  organized,  the  defendant  signed  his 
name  to  the  subscription  paper  produced,  for  the  amount 
therein  set  down. 

2.  That  the  defendant  did  not  sign  his  name  in  the  sub- 
scription book  which  was  afterwards  opened. 

3.  That  the  defendant  did  not  pay  the  first  instalment  at 
the  time  of  subscription,  nor  has  he  since  paid  that  or  the 
second  instalment,  although  regularly  called  upon  to  do  so, 
by  persons  regularly  authorized  by  the  company. 

4.  That  the  books  were  opened  on  the  27th  March,  1847, 
and  the  second  instalment  of  $25  was  duly  called  for  by  the 
company,  to  be  paid  on  the  1st  June,  1848. 

5.  That  the  road  has  been  finally  laid  out  to  go  to  Co- 
lumbia. 

6.  That  the  paper  signed  by  the  defendant,  was  signed 
before  $300,000  of  stock  was  subscribed. 

The  defendant  insisted  upon  the  following  grounds  of  de- 
fence : 

That  he  was  not  and  never  had  been  a  stockholder. 

That  he  had  never  been  a  subscriber  under  the  Act  of  In- 
corporation. 
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That  the  plaintiffs  had  no  legal  existence,  as  a  corpoTati<Hi,  S^^^"^ 
at  the  time  the  proposed  contract  was  made.  ^   ^^'      J^ 

That  the  contract  was  void,  for  want  of  sufficient  consid-  q^^^^  g 

eiation.  .  c.  R.  R.  Com- 

That  the  subscription  was  obtained  by  misrepresentation      puy 

and  fraud.  BlaWr 

As  the  parties  expressed  their  intention  to  carry  the  case  to  »«»^' 
the  Court  of  Appeals  for  final  adjudication,  the  Circuit  Judge 
granted  a  non-suit  after  hearing  argument  on  one  side  only. 
The  plaintiffs  moved  to  set  aside  the  non-suit,  upon  the 
ground  that  the  subscription  was  a  valid  and  binding  con- 
tract, and  that  a  decree  should  be  made  for  the  plaintiff. 

The  case  against  Jesse  Drafts  stood  upon  precisely  the 
same  grounds,  and  a  non-suit  was  granted,  from  which  the 
plaint^s  appealed. 

W.  F.  DeSaussure^  for  the  motion. 
Arthur^  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  plaintiffs  have  brought  their  action  against  each  of 
the  defendants  for  two  instalments,  which  are  demanded  of 
each,  in  the  first  count  of  the  process,  as  a  subscriber  to  the 
stock  of  the  company ;  and  in  the  second  count  the  like  sum 
is  demanded  on  agreement  to  subscribe  to  the  capital  stock. 

The  first  inquiry  will,  therefore,  be  whether  the  defendants 
are  stockholders  in  said  company. 

The  charter,  and  the  report  of  the  Circuit  Judge,  cannot  be  Acto  of  1846, 
incorporated  in  this  opinion ;  but  both  ought  to  be  read  in  ad-  p-  397. 
Vance,  by  any  one  who  may  be  desirous  of  comprehending 
properly  the  grounds  upon  which  our  judgment  must  pro- 
ceed. It  is  especially  requisite  to  know  that  to  become  a  stock- 
holder originally,  "  for  the  purpose  of  raising  the  capital 
stock,"  as  the  charter  has  it — books  wer^  to  be  openea  by 
certain  commissioners  in  many  places,  "  for  the  purpose  of  re- 
ceiving subscription,"  '*  in  shares  of  a  hundred  dollars  each, 
to  constitute  the  joint  capital  stock."  "  On  each  share  of  the 
stock  subscribed  for,  the  subscriber  shall  pay  to  the  commis- 
sioners, who  shall  take  the  same,  the  sum  of  five  dollars  in 
specie,  or  in  notes  of  specie  paying  banks,  the  said  commis- 
sioners giving  a  receipt  or  certificate  for  the  same,  and  on 
non-payment  of  said  instalment,  the  subscription  shall  be 
void."  This  was  the  authorized,  the  specific,  the  exclusive 
mode.  Who  could  prescribe  any  other  ?  The  corporatioa 
were  to'  be  generated  by  this  scheme.  If  any  other  could 
have  been  substituted,  then  there  was  no  fixed  scheme,  and 
the  company  might  have  come  into  existence  illegitimately ; 
or  rather  it  could  never  have  come  into  existence  at  all.  In 
no  one  particular  did  these  defendants  comply  with  the 
scheme  laid  down  by  the  law.    They  did  not  subscribe  in 
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CoLDicBiA,   the  books,  nor  under  the  superintendence  of  the  commission- 
Nov.  1848.  gjg^  ^jjQ  alone  were  authorized  to  open  books  and  receive 


Ph  ri  ^      Q*  subscriptions ;  nor  did  they  pay  any  money  at  any  time, 

cTRRCMn- ^'i^^^g'^j  by  ^^®  express  terms  of  the  charter,  the  non-pay- 

paDy       ment  of  earnest  money  (so  to  call  it^  at  the  prescribed  time, 

▼•         to  the  prescribed  persons,  in  a  settled  amount,  shall  make  a 

Blakely.     subscription  ©oid,  even  if  it  be  formal  in  all  other  particulars. 

They  aid  no  more  than  to  write  their  names  on  a  loose  meh 

morandum,  reciting  that  they  agreed  to  subscribe  for  the 

amount  of  stock  specified,  provided  the  road  should  come  to 

Columbia ;  this  being  done,  after  the  charter  bad  been  gran^ 

ed,  to  be  sure,  but  before  the  books  had  been  opened,  and  of 

course  before  the  corporation,  that  is  the  plaintiffs^  had  an 

existence. 

It  seems  impossible  to  read  the  charter  without  perceiving, 
at  every  step,  the  strongest  contradiction  to  the  idea  that 
tfiese  defendants  can  be,  or  ought  to  be,  regarded  as  stock- 
holders. 

If  they  are  stockholders,  then  every  body  else  pursuing 
the  like  course  would  be  invested  with  the  same  character. 
Conceive  the  idea  that  every  one  now  holding  a  place  in  the 
company,  had  pursued  the  same  course — what  sort  of  a  Rail 
Boaa  coiporation  should  we  have  had  ?  Could  a  single  pow- 
er, specified  in  the  charter,  have  vested  in  such  a  body  of  in- 
diviauals?  No  permanent  record  of  an  assumption,  no 
assumption  at  all  to  those  nominated  by  law  to  enter  into 
the  contract  on  behalf  of  the  corporation  injierif  not  only  no 
specie  or  its  equivalent,  but  not  a  cent  of  money  paid,  not  one 
act  done,  nor  one  pledge  given  and  ratified  in  manner  or 
substance  as  required  by  law — ^how  can  it  be  pretended  that, 
under  the  circumstances  supposed,  a  single  man  would  have 
filled  the  character  of  a  stockholder  or  corporator  ?  Such  a 
body  would  have  borne  as  close  a  relation  to  the  charter,  as 
a  self-constituted  mob  would  bear  to  lawful  government — ^the 
subscriptions  being  about  as  efficacious  and  solid  as  the  rhet- 
orical promises  one  might  proclaim  in  a  town  meeting,  called 
to  generate  enthusiasm. 

in  proper  proceedings  to  vacate  a  charter,  where  all  who 
called  themselves  corporators  Stood  on  the  footing  of  these 
defendants,  it  would  seem  obvious  that  a  very  feeble  resist- 
ance could  be  made  to  the  attack — and  a  good  deal  of  diffi- 
culty might  be  encountered,  in  the  way  of  individual  liabili- 
ty, if  an  organization  of  such  corporators  should  endeavor  to 
exercise,  and  to  enforce  upon  others,  the  numerous  and  im« 
portant  powers  granted  in  the  charter. 

A  contingency  is  contemplated  by  the  charter,  which  is  of 
this  kind :  that  at  the  expiration  of  the  time  of  receiving 
subscriptions,  in  the  first  instance,  a  less  sum  than  $300,000 
might  be  subscribed  for,  in  which  case  the  books  were  to  be 
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re-opened,  that  amount  of  stock  being  a  Htic  qua  non  to  the   CoLtTioiu, 
existence  of  the  corporation.    Now  supposing  the  occasion  ^^^'  ^^^^ 
present  when  the  question  arises  whether  the  books  are  to  L  j  "    -,  J 
be  re-opened — ^how  is  the  fact  to  be  ascertained  that  the  re- c  R nlcoitt^ 
quisite  amount  has  not  been  subscribed  for  ?    It  is  plain  that   '  pany 
the  books  alone  can  be  resorted  to.    Who  would  imagine         ▼• 
that  a  loose  memorandum,  such  as  that  which  is  made  the     ^^^^7* 
foundation  of  this  action,  could  be  consulted }    And  even 
the  books  riiould  be  purged  of  such  spurious  subscriptions  as 
had  not  been  ratified  by  the  payment  of  five  dollars  per  share 
to  the  commissioners,  at  the  time  of  subscribing  ;  in  default 
whereof  such  subscriptions  are  declared  to  be  void.    « 

The  paper  produced  shows  an  agreement  to  subscribe,  (it 
is  nothing  more ;)  an  agreement  coupled  with  a  proviso.  It 
IS  by  parol,  in  the  legal  sense,  and  in  contemplation  of  law 
can  claim  no  more  dignity,  nor  impose  a  higher  obligation, 
than  a  mere  verbal  promise  of  the  same  import  It  is  the 
same,  then,  as  if  these  defendants  had  used  the  like  words 
in  conversation  with  any  or  all  those  who  have  joined  them 
in  subscribing  the  paper  referred  to.  Can  any  man  read  the 
charter,  and  sby  that  a  stockholder  of  the  Charlotte  and  S. 
G.  Rail  Road  Company  can  be  constituted  such  by  an  ob* 
servation  equivalent  to  that  relied  upon  in  these  cases  ?  It  is 
enough  to  ask  the  question,  and  the  answer  is  imported  in 
itselL 

But  it  IS  said  that  the  payment  of  the  money,  required  on 
subscribing,  is  an  affair  to  be  exacted  or  dispensed  with  by 
the  plaintiffs  in  these  actions ;  and  that  whether  the  one  or 
the  odier  shall  be  resolved  upon,  the  man  may  be  yet  held  a 
member,  a  stockholder,  in  tne  corporation.  Of  course  the 
company  might  claim  the  same  convenient  attribute,  in  rela- 
tion to  any  other  inc<mvenient  requisite,  prescribed  in  the 
charter.  This  is  founded  on  the  idea,  that  as  these  were 
prescribed  for  the  benefit  of  the  company,  so  may  they,  who 
were  to  be  protected,  dispense  with  all  that  was  intended  for 
their  security  and  advantage. 

To  this  species  of  argument,  it  is  believed  that  answers 
entirely  conclusive  may  be  rendered,  over  and  above  an  ob- 
vious one,  (in  itself  very  strong,)  that  the  law  is  otherwise 
written — ^the  fundamental  law  of  the  company  ;  and  that  it 
must  not  come  into  being  by  a  process  so  much  at  war  with 
the  conditions  of  its  being,  as  to  amount  to  a  sort  of  patri- 
cide, a  war  of  the  creature  against  the  source  of  its  creation. 
There  was  no  company  in  existence,  to  exercise  the  discre- 
tion claimed  when  the  act  was  to  be  performed  that  was  to 
make  a  stockholder.  The  manner  and  form  of  clothmg  a 
man  with  that  character,  was  clearly  delineated  with  respect 
to  particulars  of  essence.  He  was  or  was  not  to  be  a  stock- 
holder at  a  certain  time,  ex  vi  termini.  Nor  could  there  ever 
32 
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w^^'^Aift'  ^^^^  ^^^^  ^  corporation,  if  all  had  behaved  as  the  defendants 
^  Not.  1M8.  ^  have.  When  the  charter  was  passed,  there  was  not  a  stock- 
\,  ,"  J,  J  holder  in  existence  ;  nor  was  there  a  company  to  own  stock 
C.RlLCom-^i"  $300,000  were  subscribed  for  lawfully. 

pany  2.  It  is  a  very  great  mistake  to  suppose  that  the  requisites  to 

lUaLi  ^^^^  one  a  stockholder,  prescribed  in  the  charter,  were  pre- 
^■■®^^'  scriptions  for  the  peculiar  advantage  of  those  who  are  now 
plaintiffs.  Has  the  public  at  large  no  interest  in  these  matters  ? 
Are  franchises,  such  as  this  corporation  enjoy,  conferred  for  the 
exclusive  benefit  of  corporators  ?  Who  would  not  be  startled 
at  a  mode  of  constituting  a  stockholder,  in  a  bank,  in  imitation 
of  that  according  to  which  these  defendants  are  claimed  to  be 
such  in  this  corporation  ?  Are  not  this  company  empowered 
to  contract  on  a  large  scale  ?  Could  the  L^islature  ever 
have  intended  that  the  officers  of  the  corporation  should  en- 
ter on  such  a  career  as  the  representatives  of  men  of  straw ; 
stockholders  in  all  else  except  the  matter  of  subscribing, 
when,  where,  and  in  manner,  as  directed  by  law ;  and  except 
also  the  payment  of  the  money  imperiously  required  likewise 
by  the  charter  ? 

3.  But,  in  addition,  there  was  a  peculiar  reason  that  claim- 
ed a  faithful  compliance  with  the  charter  in  the  matters 
of  subscribing  and  paying.  There  was,  in  a  very  ma- 
terial preliminary  matter,  a  rivalry  not  only  contemplated 
but  directed,  between  real  and  bona  fide  stockholders  (men 
who  had  rendered  the  earnest  money,)  in  different  sec- 
tions of  the  State,  as  to  the  location  of  this  road,  and  the  po* 
sition  of  one  of  its  terminL  These  very  important  results 
were  to  follow  the  resolution  of  a  problem,  and  the  ratio 
thereby  obtained ;  the  elements  of  that  problem  were  '<  the 
amount  (of  stock)  subscribed  for,  reference  being  had  to  the 
cost  of  constructing  the  said  road,  by  the  one  route  or  the 
other."  In  ascertaining  this  result,  can  it  be  conceived  that 
a  promise  to  subscribe  for  stock,  should  be  counted  as  stock 
subscribed  for?  that  the  dispensing  power,  which  we  are 
now  considering,  should  be  used  by  either  of  the  rival  par- 
ties, or  on  their  behalf,  to  palm  off  .on  the  other,  as  an  ele- 
ment in  an  arithmetical  calculation,  one  as  a  subscriber  who 
never  did  subscribe,  and  that  as  stock  which  has  not  the  first 
characteristic  of  stock  ?  Surely  such  a  power,  in  matters  of 
great  moment,  never  can  be  derived  from  such  subscribers  as 
these  defendants.  If,  while  the  location  of  the  road  was 
pending,  the  commissioners,  representing  .either  of  the  rival 
parties,  had  executed  receipts  for  the  payment  of  the  $5  re- 
quired at  the  time  of  subscription,  when  that  payment  was 
not  made  at  all,  and  the  subscriber  was  known  to  be  insol- 
vent, in  order  that  the  weight  of  such  subscription  should 
be  felt  in  settling  the  location  of  the  road,  who  will  hesitate 
to  pronounce  that  such  conduct  would  have  made  mere  ficti- 
tious stockholders  ?  that  it  would  have  been  a  fraud  upon  the 
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other  party,  if  that  party  acted  up  to  the  law,  and  a  palpa-  ^^^''T^* 
ble  breach  of  the  charter  in  vital  particulars  ?    But  in  these  ^  ^^^'  ^8»'  ^ 
cases,  so  far  as  we  hear,  there  is  not  even  the  flimsy  guise  ofl^       "  aq^ 
a  false  receipt.  cTR^Com: 

If  there  had  been  a  provision  in  the  charter  subjecting  the       pany 
private  estate  of  a  stockholder  to  liability  for  the  debts  of  the         ▼• 
corporation  (which  to  some  extent  is  sometimes  found  in     ^*^**y' 
Bank  charters)  it  is  not  conceivable  that  a  creditor  could  have 
enforced   a  recovery  against  Blakely  and  Drafts.      They 
might  triumphantly  have  pointed  to  the  charter  and  to  the 
books  of  subscription,  and  have  demanded  where  and  how 
they  had  incurred  any  liabilities  or  acquired  any  rights  as 
stockholders  in  this  corporation,  and  have  successfully  denied 
that  a  creditor  could,  from  any  thing  they  had  done,  have 
any  reason  to  suppose  they  were  stockholders. 

As  already  suggested,  before  the  company  could  have  a 
corporate  existence  it  was  necessary  that  the  sum  of  $300,000 
should  be  subscribed  for.  Now  suppose  the  State  had  insti- 
tuted proceedings  to  ascertain  whether  this  condition  had 
been  complied  with,  it  cannot  be  pretended  that  the  paper 
here  produced  would  have  been  allowed  the  weight  of  a  ga- 
ther m  the  calculation. 

The  view  which  the  plaintiffs  have  presented  to  the  Court 
does  not  derive  any  support  from  the  case  found  in  2  Price,  Kidwelly  Ca^ 
p.  93.  Raley  had  signed  his  name  for  three  shares  of  £100  ^^^^'  ^' 
each  to  a  paper  disclosing  the  following  terms ;  "  A  list  of 
subscribers  to  a  fund  for  carrying  into  execution  a  plan  for  the 
improvement  of  the  harbor  of  Kidwelly,  and  making  proper 
communications  therewith  from  the  several  collieries  m  the 
neighborhood,  by  a  canal  or  rail-roads.''  The  defendant  had 
been  one  of  the  original  subscribers  to  the  first  proposals  of 
meeting  for  the  pur]X)se  of  effecting  the  objects  of  the  compa-  ' 
ny,  and  to  the  intended  measure  of  an  Act  of  Parliament  as 
iAeJbundaiion  of  the  undertaking.  The  Act  was  obtained. 
Before  that  time  Raley  had  attended  various  meetings  as 
chairman  and  had  in  tact  taken  an  active  part  But  while 
the  Act  was  in  progress  he  desired  that  his  name  should  not 
be  inserted  in  the  bill  ^disapproving,  as  he  then  did,  of  the 
proceeding)  and  accordmgly  his  name  was  omitted  in  the  Act 
reported  by  the  committee.  Afterwards  he  attended  a  meet- 
ing and  seconded  a  motion  for  the  appointment  of  a  Clerk, 
and  it  appeared  that  he  had  obtained  from  one  Brogden 
what  one  of  the  Judges  called  a  "  fictitious  assignment"  of 
three  shares  of  stock,  to  which  Raley  would  have  traced  his 
participation  in  the  last  meeting  he  attended.  It  was  indeed 
held  by  the  Court,  and  an  able  Court,  that  Raley  could  not 
withdraw ;  nor  do  we  think  this  Court  would  decide  other- 
wise in  such  a  case.  To  shew,  however,  how  far  it  is  re- 
moved from  the  cases  now  before  us,  it  will  be  sufficient  to 
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CoLmnti.  note  a  few  of  the  particulars  set  forth  by  the  Judges,  who  de- 
^^^  ^  \  livered  their  opinions  seriatim.  It  was  said  that  the  Act  of 
PK  fi ^"Xa'  P^^'i^D^®'^^  though  it  did  not  contain  Raley's  name,  yet  it 
C  R  R!com^ did  not  expressly  exchide  it  (which  was  held  to  be  necessary 
pany  to  gain  exemption  by  virtue  of  the  Act)  but  that  it  incorpo- 
▼•  rated  all  who  had  subscribed  or  might  thereafter  become  pos- 
Blakely.  gessed  of  shares.  "  On  being  passed  (said  Oh.  Baron  Thomp- 
son) it  had  reference  to  every  person  who  had  before  that 
time  subscribed,  without  rejecting  any,  and  they  then  became 
entitled  to  profits."  It  was  regarded  as  obvious  that  there 
was  no  power  in  the  committee,  who  had  charge  of  the  Act, 
to  consent  to  the  withdrawal  of  Raley  so  as  to  bind  his  col- 
leagues, and  that  he  answered  the  description  of  persmis  em^ 
merated  in  the  Act — the  words  being,  "  those  who  have  sub- 
scribed or  may  hereafter  subscribe."  Another  part  of  the  Act 
descnbed  those  liable  to  calls  as  ''  every  person  or  persons 
who  hath  or  have  already  subscribed."  If  there  be  any  thing 
in  the  suggestion  made  to  us  that  the  subscription  of  the  de- 
fendants to  the  memorandum  jmxliiced  in  the  present  case^ 
should  have  reference  to  the  charter,  because  it  was  made 
after  it  passed,  it  may  be  met  by  the  circumstance  in  the.case 
cited  for  the  plaintiffs,  that  Raley  subscribed  with  direct  re- 
ference to  securing  an  Act  of  Parliament  as  the  "foundation 
of  the  undertaking,"  and  yet  that  fact  was  not  alluded  to  as 
having  any  thing  to  do  with  fixing  his  liability.  The  Act  of 
Parliament  alone  was  looked  to,  and  its  provisions  prescribed 
the  law  of  the  case.  It  cannot  be  necessaxr  to  add  more  to 
establish  that  the  case  cited  does  not  help  the  plaintiffs  here. 
If  these  defendants  had  ever  been  in,  as  Raley  was,  then  in- 
deed we  might  hold,  as  was  held  by  the  Oourt  of  Exchequer, 
that  they  could  not  withdraw  without  consent  of  their  asso* 
elates. 

If  instead  of  a  liability  to  pay,  the  question  had  been  a  title 
to  receive  dividends,  it  is  presumed  the  corporation  could  ad* 
duce  an  unanswerable  argument  to  estop  the  defendants  from 
a  participation  in  gains. 

It  must  be  taken,  therefore,  that  the  defendants  are  not 
stockholders. 

The  question  remains  whether  the  plaintiffs  can  recover  on 
the  count  alleging  an  agreement  to  tafce  stock.  We  must  re- 
solve this  agamst  the  plaintiffs  also.  Not  only  was  the  pro- 
mise not  made  to  them,  but  they  were  not  in  existence  when 
it  was  made.  'Nor  does  the  evidence  shew  that  it  was  made' 
to  any  one  acting  as  the  agents  of  the  plaintiffs ;  none  could 
act  for  their  benefit  but  the  commissioners  called  into  exist* 
ence  by  the  charter,  and  not  authorized  to  receive  such  a 
promise. 

Nor  are  we  able  to  discover  the  consideration  necessary  to 
sustain  such  promise  as  proceeding  from  any  quarter.    If 


APPEALS  AT  LAW.  263 

these  defendants  had  died  before  the  books  were  opened,  E^'*^'^?!^' 
could  the  promise  in  question  have  possibly  been  enforced  ^       '         , 
against  their  representatives?  It  could  if  a  valid  contract. chMfaL  a s 
Yet  it  does  seem  impossible  to  give  it  such  force  and  eflfect.  clRTRlcom 

Moreover,  if  these  parties  are  liable  on  this  footing,  it  is  a   '    pany   . 
liability  independent  of  the  charter,  as  has  been  shewn  in  the     ^• 
discussicm  of  the  question  growing  out  of  the  first  count.   Yet     ^'"•v- 
they  are  sued  for  such  liabilities  as  the  charter  imposes — and 
this  count  also  is  engrafted  upon  the  charter ;  for  mstalments 
are  called  for,  and  not  damages  demanded  for  the  non-per- 
formance cf  a  contract  The  second  count  does,  to  all  intents 
and  purposes,  treat  the  defendants  as  stockholders,  which 
character,  for  benefit  or  liability,  we  have  shewn  th^  caimot 
bear. 

A  very  similar  engagement  to  that  before  us  was  made  by 
Brinkerhoff  in  reference  to  the  Utica  and  Schenectady  Rail 
Road,  the  great  difference  against  these  plaintiffs  being  that 
in  the  case  referred  to  there  was  an  existing  company  with 
whom  to  contract.  In  that  case  we  learn  a  promise  was  made 
by  Brinkerhoff  to  the  rail  road  company,  in  writing,  that  if 
they  would  so  locate  their  road  in  Utica  so  as  to  require  certain 
lands  at  the  terminus  of  it,  for  the  purposes  of  the  road,  he 
would,  in  consideration  of  the  benefits  to  accrue  to  him  by 
such  location,  pay  the  price  of  the  land  so  needed  at  tfie  ter^ 
tninua.  The  averment  was  made  that  the  road  was  so  lo- 
cated. But  the  Court  held  that  it  was  no  valid  contract — 
that  it  m  fSaict  was  no  contract  at  all — the  rail  road  company 
were  not  bound  to  do  any  thing ;  there  was  no  mutual  obla- 
tion at  the  same  time — that  the  paper  declared  on  was  in  &cC 
merely  a  proposal 

We  are  conducted  to  the  conclusion  that  these  plaintiflb 
in  ^is  action  are  not  entitled  to  recover  what  they  claim  fhmi 
these  defendants.  Whether  these  plaintiffs  can  recover  any 
thing  in  any  other  form  of  the  defendants,  or  in  any  other 
jurisdictk>n---or  whether  any  body  can  shew  from  their  con- 
duct cause  for  action  on  the  case,  or  equity  warranting  re- 
dress, are  matters  foreign  to  the  questions  before  us,  and  are 
in  no  wise  considered. 

The  nouotion  is  dismissed. 

Richardson,  J. — ^Evans,  J. — and  F&osT,  J. — concuned 

O'Neall,  J.  did  not  hear  this  case. 

Motion  refused. 
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Columbia,  Mitchufn  V.  J.  P.  Richardsanj 

^^^-  1^-  Same       v.  GW^n. 

Muchum  If  a  plaintiff's  demand,  shown  to  have  been  properly  within  the  juriBdiction  of 
Richaidson  ^^  Court,  has  been  reduced  by  discount,  he  is  entitled  to  have  his  costs  with 
any  sum  he  may  have  recovered,  however  low. 
The  defence  of  partial  failure  of  consideration  by  reason  of  deficiency  in  an  arti- 
cle sold,  can,  in  an  action  on  a  note  for  the  pnce,  be  made  only  by  way  of 
discount  or  cross  action :  and  such  defence  may  be  made  by  either  principal  or 
surety  in  the  note,  or  by  botli,  according  to  the  form  of  the  plaintiff's  suit 

Before  Evans,  J.  at  Sumter,  Fall  Term,  1847. 

These»were  two  Sum,  Pros,  on  the  same  note,  for  twenty 
dollars  and  interest,  which  was  given  for  a  horse.  The  de- 
fence was,  that  the  horse  was  unsound  on  account  of  blind- 
ness. The  Court  decreed  for  the  plaintiflF  ten  dollars.  These 
cases  were  tried  at  some  former  Court,  and  the  question  sub- 
mitted to  the  Circuit  Judge  was,  whether  the  plaintiff  was 
entitled  to  tax  costs  on  this  decree.  His  Honor  ruled  as  fol- 
lows  :  "  In  the  cases  of  Vaughn  v.  Cade,  and  Goodman  ads. 
2Rich.49,5$4.£^^^^  it  was  decided  that,  when  the  plaintiff 's  demand  is  re- 
duced by  payments,  to  a  sum  within  the  jurisdiction  of  a 
Magistrate,  the  plaintiff  is  not  entitled  to  costs ;  but  all  the 
cases  recognize  the  exception,  that  when  the  amount  of  the 
demand  is  reduced  by  a  discount  below  the  jurisdiction  of 
the  Court,  the  plaintiff  shall  still  have  his  costs,  because  this 
is  a  cross  action.  In  the  case  under  consideration,  the  de- 
fence was  a  partial  failure  of  consideration ;  which  could  on- 
ly be  allowed  as  a  discount ;  and  although  it  may  be  there 
was  no  notice  of  discount,  yet  it  must  have  been  under  the 
belief  that  there  was,  that  the  Court  allowed  the  defence,  and 
I  am  of  opinion  the  plaintiff  is  entitled  to  his  costs.  The 
Court  must  look  to  the  real  case  as  made.  In  Vaughn  v. 
Cade,  there  was  a  notice  of  discount,  but  the  Court  aid  not 
regard  that  cii^pumstance,  as  the  case  made  was  one  of  pay- 
ment and  not  of  discount." 

The  defendants  moved  the  Court  of  Appeals  to  reverse  the 
decision  of  his  Honor,  on  the  following  grounds : 

1.  Because  the  Court  which  pronounced  the  decree  for  010 
was  without  jurisdiction. 

2.  Because  the  plaintiff  having  failed  to  recover  more  than 
£20  current  money,  was  not  entitled  to  his  costs  of  suit. 

3.  Because  no  discount  was  in  fact  filed,  and  in  no  point  of 
view  could  discounts  have  been  filed  in  both  cases — if  the 
horse  was  sold  to  one  of  the  defendants  (which  the  testimony 
shewed)  then  the  other  had  no  right  of  cross  action — ^if  to 
both,  then  neither  separately  had  such  right. 

Richardson,  for  the  motion, 
Moses,  contra. 
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Wardlaw,  J.  delivered  the  opinion  of  the  Court.  S^^^™]^ 

The  decree  in  each  case  is  for  $10;  and  no  discount  is^j^^™* 
found  in  the  proceedings.    If  nothing  more  appeared,  the  de-         ^       ' 
crees  would  be  unavailing  for  the  plaintiff,  for  they  would    ^**'^'**» 
serve  only  to  shew  that  his  demand  was  below  the  jurisdic-  Richardson, 
tion  of  the  Court,  as  the  verdict  in  the  case  of  Owens  v.  Cur- 
ry (just  decided)  served  no  other  purpose. 

It  is  however  stated  in  the  report  that  the  defence  was  un- 
soundness of  the  horse  for  which  the  note  sued  on  was  given, 
and  the  decrees  shew  that  a  partial  failure  of  the  considera- 
tion must  have  been  established  by  the  proof,  if  the  plaintiff's 
note  was  proved.  The  case  has  been  argued  in  this  Court 
with  a  full  admission  that  the  plaintiff's  note  was  proved,  and 
that  the  defence  was  as  has  been  stated ;  and  it  has  been 
contended  that  from  aH  this  no  inference  arises  that  the  ex- 
istence of  a  discount  must  have  been  presumed  by  the  Judge 
who  rendered  the  decrees,  because  a  defence  shewing  partial 
failure  of  the  consideration  is  not  a  discount  or  cross  action, 
but  is  (without  notice  of  discount)  proper  by  way  of  recoup- 
ment or  reclanxation ;  and  because  there  could  not  properly 
have  been  discounts  in  both  cases,  if  there  could  have  been  in 
either. 

However,  the  case  of  Parker  v.  Pringle,  recognizing  our  g  g^y^  3^^ 
practice  as  laid  down  in  Farrow  v.  Mays,  shews  that  in  all  1  n.  &  McC. 
cases  where  the  contract  of  sale  is  not  at  an  end  (and  it  never       3i2. 
is  so  where  the  purchaser  retains  the  article  sold  and  com- 
plains of  only  partial  failure  of  the  consideration  by  breach 
of  the  warranty,)  an  abatement  of  the  price  for  deficiency  of 
the  article  can  be  had  only  by  way  of  discount' or  cross  ac- 
tion.   Such  a  cross  action  arising  from  the  contract  which 
formed  the  consideration  of  a  joint  and  several  note  signed 
by  principal  and  surety,  may  be  urged  by  either  of  them  when 
sued  separately  on  the  note,  or  by  both  when  sued  jointly  : — 
for  according  to  the  form  in  which  the  plaintiff  sues,  will 
either  or  both  of  them  appear  to  be  the  party  with  whom  he 
contracted^ 

The  decree  for  $10  could  not  then  have  been  rendered  un- 
less the  plaintiff's  demand  had  been  reduced  below  $20  by  a 
discount.  The  case  of  Smith  v.  Masters  shews  that  a  plain-  3  McC.  — 
tiff*,  whose  demand,  shewn  to  have  been  properly  within  the 
jurisdiction  of  the  Court,  has  been  reduced  by  discount,  is 
entitled  to  have  his  costs  with  any  sum  he  may  recover,  how- 
ever small. 

The  motion  is  dismissed^ 

Richardson,  J. — Evans,  J. — and  Frost,  J. — concurred. 

O'Neall,  J.  dissenting;    In  these  cases  I  do  not  think  the  ' 
plaintiff  was  entitled  to  costs.    The  decree  is  for  $10.    That 
is  a  sum  less  than  under  the  Act  will  carry  costs. 
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^«*™2"»      The  notion,  that  we  are  to  presume  that  this  decree  was 
•  1848^  giyen  for  $10  after  allowing  a  discount  in  favor  of  the  defen- 
dants, is  to  me  new.    I  have  always  thought  that  a  record  is 
to  be  judged  of  by  inspection.    Whatever  is  found  in  it  is 


Lewis 

^  _ 

BcU.  regarded  as  thereby  verified.  A  matter  not  appearing  is  re* 
garded  as  non-existing. 

There  is  no  discount  on  file — ^there  is  nothing  in  the 
Judge's  decree  which  shews  there  was  a  discount.  It  is  true, 
the  defence  was  that  the  horse,  the  consideration  of  the  note, 
was  blind ; — ^that  was  a  total  failure,  if  indeed  it  was,  at  all,  a 
failure  of  consideration.  There  was  no  necessity  to  give 
notice  of  a  discount  to  let  in  such  a  defence.  1  know  that  in 
Farrow  v.  Mays  it  was  ruled  that  a  partial  failure  of  con- 
sideration could  only  be  given  in  evidence  under  a  discount 
For  many  years  that  decision  was  closely  followed.  But  for 
the  last  twenty,  I  have  raiely  heard  of  a  discount  in  such  a 
defence.  The  party  generally  alleges  a  total  failure,  and 
proves  what  he  can,  under  the  general  issue,  and  a  verdict  is 
found,  in  the  whole,  or  in  part,  as  the  facts  seem  to  justify. 
It  may  be  added,  how  can  this  plaintiff  be  entitled  to  costs, 
if  the  principles  ruled  in  Owens  v.  Curry  be  correct  ?  Here 
the  plaintiff  has  only  recovered  $10; — there  he  recovered 
$18.  In  that  case  he  is  non-suited.  In  this  he  is  allowed 
costs.  Both  ought  to  be  judged  by  the  records.  There  is  a 
discount  in  neither. 

WrrHEKs,  J. — concurred.     . 

Motvm  refused. 


Wm.  Leuns,   Ordinary  ^  and  adrrir.  of  John  X  Pitts^  v. 

James  P.  BelL 

In  Febroary,  1843,  P.  confessed  a  judgment  to  B.  for  S300.  B.  soon  afker  trans- 
ferred this  judgment  to  6.  for  value  receiTed,  and,  with  the  defendant  as  his 
surety,  gave  a  bond  to  indemnify  P.  for  the  judgment  so  assigned.  Subse- 
quently P.  took  of  B.  a  receipt  in  (hll  against  the  judgment,  as  if  B.  still  held 
it,  and  P.  gave  B.  a  recei{)t  not  under  seal  agamsthis  and  defendant's  bond.  Af" 
ter  the  deatl^  of  P.,  G.  the  assignee,  collected  the  amount  of  the  judgment  from 
his  administrator.  The  administrator  then  sued  defendant  upon  the  bond,  tp 
recover  the  indemnity  promised,  and  he  pleaded  in  bar  the  receipt  which  P. 
had  given  against  it  to  B.  and  himself, — kdd,  that  the  receipt  was  worthless, 
and  nothing  more  than  a  mere  form. 

Such  circumstances  as  would  lead  a  Court  of  Equity — as  fraud,  miitaks  or  sur- 
prise—may be  shown,  at  law,  to  destroy  the  effect  of  a  receipt 

Defendant  pleaded  the  receipt  of  the  obligee  in  discharge  of  the  bond  sued  upon : 
To  this  plea  in  bar  the  plaintiff  demurred,  and  the  Circuit  Court  ovenrulsd  the 
demurrer.    On  appeal  by  defendant,  the  Court  hdd^  that  the  oveiruling  of 
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plaintiff's  demuner  waa  an  eiror;  but  refuaed  a  new  trial,  beeanae  the  pbun-  CoLCUBUf 
tiff  had  been  permitted  to  answer  over  to  the  &ct  of  the  receipt,  which  placed  ^<^*  ISA 
the  defendant  in  his  proper  position  under  the  receipt,  and  took  nothing  from  ^ 


This  was  an  action  of  debt  on  bond,  given  to  p  laimiff 's  in- 
testate by  one  Wm.  H«  Bowen  and  the  defendant  The  bond 
was  dat^  the  15th  day  of  April,  1843,  and  was  conditioned 
that  the  said  Bowen  should  pay  "  unto  the  owner,  assignee 
or  holder  of  a  judgment  and  execution,  William  H.  Bowen 
vs.  John  J.  Pitts,  dated  on  or  about  the  tenth  day  of  Februa- 
ry, 1843,  or  satisfy  the  same  so  that  the  said  John  J..  Pitts 
shall  be  released  from  the  payment  of  the  said  judgment,  on 
or  before  the  first  day  of  November  next,  said  judgment  be- 
ing for  the  amount  of  $30G^  &c. 

Endorsed  upon  the  bond  were  these  words  "  In  case  the 
condition  of  the  within  bond  is  not  complied  with,  we  do  pro- 
mise to  confess  judgment  to  John  J.  Pitts  on  the  within  bond 
on  the  1st  NovembBr  next,  to  substitute  in  place  of  the  judg- 
ment against  the  said  John  J.  Pitts,"  (Signed,)  "  Wm.  H.  Gk)W- 
en  and  Jas.  P.  Bell." 

The  plaintiff  declared  upon  the  penalty.  ($600,00)  and  the 
defendant  pleaded  the  general  issue  and  various  pleas  in 
bar ;  accord  and  satisfaction,  discharge  of  the  principal  by 
the  obligee — ^payment — discharge  of  the  defendant,  as  surety. 
The  seventh  plea  set  forth  as  a  discharge  of  the  defendant, 
an  instrument  of  writing  in  these  words,  to  wit : 

**Received,  February  27,  1846,  of  W.  H.  Bowen  his  receipt 
in  full  for  the  judgment  in  his  favor  against  me  for  three  huti- 
dred  dollars,  and  I  hereby  discharge  him  from  the  borid  he 
gave  to  me,  with  James  P.  Bell  as  security,  for  the  satisfaction 
of  said  judgment ;  the  said  bond  is  lost  or  mislaid ;  this  re- 
ceipt discharges  them  from  the  said  bond. 

(Signed,)  "  John  J.  Pitts." 

To  this  plea  the  plaintiff  filed  a  general  demurrer,  which 
on  argument,  was  overruled,  and  leave  given  the  plaintiff  to 
file  a  replication.  Issue  was  joined ;  fraud  and  covin  in  ob- 
taining the  said  receipt,  being  alleged  by  the  replications. 

The  execution  of  the  bond  was  proved.  The  plaintiff  of- 
fered in  evidence  the  FL  Fa.,  referred  to  in  the  condition, 
which  was  lodged  13  February,  1843,  and  assigned  to  Ales- 
ter  Garden,  Esq.,  on  the  day  the  bond  was  given,  in  part  pay- 
ment of  a  negro  sold  by  him.  Bowen  had  conducted  the  ne- 
gotiation for  the  purchase  of  the  negro,  but  into  whose  pos- 
session he  went  on  the  sale,  did  not  appear ;  tho'  Bell  subse- 
33 


hi«  rights.  I^wii 

It  iM  alwajrs  allowable  for  the  appellee  to  show  that  the  final  result  and  conse-        qT|; 
quence  of  an  error  against  himself,  have  eyentuated  in  no  wrong  to  the  rights 
of  the  appellant;  and  he,  therefbrei  in  such  a  case,  has  no  cause  of  complaint 

Before  Richardson,  J.  at  Sumter^  Fall  Term^  1848. 
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J  sold  him  ia  Charleston.  All  the  parties  knew  that 
Igment  debt  of  Pitta  to  Bowen  had  been  transferred  to 
I.  On  the  23d  November,  1843,  the  sheriff  levied  on 
gross  of  Pilts  under  the  Fi.  Fa.,  which,  however,  was 
id  until  3d  March,  1847,  and  after  the  death  of  Pitts, 
i  in  proof  that  Pitts,  when  drunk,  might  be  practised 
:  when  sober  was  a  man  of  business — 'that  he  was  very 
erate,  but  yet  a  man  of  substance.  Suit  was  commenc- 
[arch,  1847.  Wm.  H.  Bowen  was  examined  by  com- 
Oor  the  plaintiS*,  and  testified  that  Pitts  gave  him  a 

about  the  27  February,  1846,  against  the  bond  the 
s  gave  to  Pitts,  with  the  defendant  as  surely — that 
:ailed  at  witness's  house  and  proposed  that  if  witness 
give  him  a  receipt  in  full  against  the  judgment  above 
1  to,  he,  Pilts,  would  give  a  receipt  against  the  bond 
n;  that  Pitts  told -witness  the  bond  was  lost  or  mislaid, 

should  be  given  up ;  (hat  a  receipt  against  the  bond 
(Ten  by  Pitts ;  that  at  the  date  of  the  bond  the  defend- 
ew  Alester  Garden,  Esq.,  was  the  owner  of  the  eicecu- 
hat  witness  transferred  ihe  judgment  to  Garden  in 
lyment  of  a  negro  pnrcbased  by  Bell  from  Garden, 
'en  further  testified  that  when  he  gave  Bell  Pitts'  ra- 
Evitness  told  Bell  of  Pitts'  proposition,  and  that  witness* 

for  acceding  to  it  was  that   it  would  give   witness 

to  realise  the  amount  of  the  judgment  vs.  J.  J.  Pitts 

a  demand  witness  claimed  and  then  in  suit  against 
3.  Richardson,  late  sheriff" — that  Belt  knew  nothing  of 
'angement  or  receipt  till  witness  gave  it  to  him,  soon 
fitness  received  it  from  Pitts;  that  Pitts  was  sober  at 
ne  he  gave  the  receipt  \  (hat  when  the  receipts  were 

Pitts  said  his  lawyer  had  told  him  that  witness'  ro- 
irould  be  good  against  the  judgment ;  that  witness  was 
ncipal  and  defendant  his  surety. 

defendant  relied  on  the  receipt,  a  copy  of  which  has 
J  been  given. 

Honor  charged  the  jury  that  if  there  was  fraud  in  ob- 
;  the  receipt,  it  could  not  avail  the  defendant ;  and  that 
money  or  money's  worth,  passed  from  Bowen  to  Pilts, 
»ipt  was  worthless,  and  nothing  more  than  a^^ere 

plaintiff  had  a  venlict  for  the  full  amount  paid  by  him 
execution. 

defendant  moved  for  a  new  trial  on  the  following 
s: 

Because  his  Honor  allowed  the  plaintiff  to  file  a  re- 
in to  defendant's  plea  in  bar,  after  general  demuirer 
ed. 

Because  his  Honor  instructed  the  jury  that  imless  they 
itisfied  from  the  evidence  that  there  was  actual  pay- 
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menty  or  money's  worth,  the  receipt  of  the  plaintiff 's  intes-  Commu, 
late  to  W.  H,  Bowen  and  this  defendant  was  worthless  and  J^^^'  ^®^- 
of  non  effect.  "T^, 

3d.  Because  the  plaintiff's  intestate  gave  a  full  discharge      ^^^ 
against  the  bond  voluntarily,  and  with  a  knowledge  of  all       Bell 
the  facts,  without  fraud  on  the  part  of  the  defendant,  and  the 
debt  thereby  was  wholly  extinguished  in  law. 

4th.  Because  the  plaintiff's  intestate,  by  his  own  delay 
and  voluntary  act,  discharged  the  defendant  from  the  bond 
debt,  he  being  merely  surety. 

5th.  Because  to  charge  defendant  with  the  payment  of  the 
bond,  would  be  a  constructive  fraud  upon  him,  the  benefit  of 
which  would  inure  to  the  representatives  of  the  obligee. 

6th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

Spain^  for  the  motion. 

moseSj  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

In  February,  1843,  John  J.  Pitts  confessed  a  judgment  to 
Wm.  H.  Bowen  for  j|300 ;  and  Bowen,  on  the  16th  April, 
1843,  transferred  the  judgment  against  Pitts  to  A.  Garden  for 
Talue  received.  This  transfer  was  made  with  the  knowledge 
of  Bell ;  and  Bell  received  from  Garden  a  negro,  which  was 
part  of  the  consideration  paid  by  Garden  for  the  transfer  of 
ti;^e_  judgment.  On  the  same  15th  April,  1843,  Bowen  and 
Bell  gave  the  bond  to  indemnify  Pitts  agains*t  the  judgment, 
which  had  been  so  assigned  to  Garden.  On  the  27th  Feb'y. 
1846,  Pitts  took  of  Bowen  a  receipt  in  full  against  the  judg- 
ment, as  if  Bowen  still  held  it ;  at  the  same  time,  Pitts  gave 
Bowen  a  receipt  against  his  and  Bell's  bond.  These  reci- 
procal receipts  were  evidently  the  consideration,  each  for  the 
other — i.  e.  Bowen  and  Pitts  simply  exchanged  paper  receipts. 

Accordingly,  Garden,  the  assignee,  collected,  as  he  had  a 
right  to  do,  the  amount  of  the  judgment  from  the  administra- 
tor of  Pitts.  Upon  this  payment  to  Garden  the  euiministrator 
of  Pitts  sued  Bell  upon  the  bond,  to  recover  the  indemnifica- 
tion promised.  These  are  the  facts  of  the  case,  and  such  the 
respective  conduct  of  Pitts,  Bowen  and  Bell.  Upon  the  jus- 
tice and  merits  of  this  action  by  Pitts'  administrator  for  the 
stipulated  indemnity,  there  can  be  no  dispute.  The  receipt 
of  Pitts  to  Bowen  was  merely  formal,  i.  e.  in  consideration  of 
Bowen's  receipt  against  a  judgment  that  belonged  to  Garden, 
and  over  which  Bowen  had  no  control ;  or  else,  it  was  a 
fraud  upon  Pitts.  Bowen  in  his  evidence  excuses  himself  for 
passing  such  receipt,  i.  e.,  he  wanted  time  to  collect  the  mo- 
ney to  indemnify  Pi  Us.  Bowen  explained  the  transaction  to 
Bell,  and  gave  him  Pitts'  receipt.  But  Bell  now  sets  up  the 
receipt  as  a  full  discharge  of  the  bond.  Under  such  circum- 
sCanceSy  the  judge  properly  charged  the  jury,  that  if  there 
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CrtLUMBri,  was  either  a  fraud  upon  Pitts  by  Bowen,  in  obtaining  the  re- 
Not.  is^ceipt  against  the  bond,  or  if  the  receipt  of  Pitts  was  without 
^^  ^any  consideration,  it  was  worthless.   I  need  scarcely  observe, 

that  all  receipts  are  explainable  by  parol ;  and  Bowen  can- 
didly explains  those  in  question  to  have  been  given — the  one 
for  die  other,  for  the  purpose  of  gaining  time  and  money  to 
pay  Pitts. 

In  explaining  a  receipt  the  true  rule  was  well  laid  down  in 

one  of  the  cases  cited,  by  appellant's  counsel,  from  Cnitenden 

9  Cow.  Rep.  ads.  Puller^  to  wit :  '^  That  such  circumstances  as  would  lead 

401.       a  Court  of  Equity — ^as  fraud,  mistake  or  surprise — may  be 

shewn,  at  law,  to  destroy  the  effect  of  a  receipt." 

With  such  real  facts  and  such  unreal  receipts,  how  could 
there  be  any  other  verdict  than  for  the  plaintiff? 

Wc  have  now  disposed  of  the  merits  of  the  case,  and  come 
to  the  point  of  pleading,  made  in  the  7th  plea  of  defendant* 
The  defendant  Bell  pleaded  the  receipt  of  Pitts  in  discharge 
of  the  bond.  To  this  plea  in  bar,  the  plaintiff  demurred,  and 
the  Court  overruled  the  demurrer.  This  was  an  error  against 
.  '  the  plaintiff;  but  he  had  leave  to  file  a  replication  in  fact ;  and 

he  replied  fraud  and  covin  in  obtaining  the  receipt,  ana  the 
defenaant  joined  issue  on  this  replication.  The  right  of  so 
replying  is  objected  to,  i.  e.  after  a  general  demurrer.  But 
the  counsel  did  not  press  this  point,  and  I  will  not  enter  upon 
the  distinction  between  the  cases,  where  the  party  demurring 
and  having  his*  demurrer  overruled,  is  still  allowed  to  answer 
over,  or  not,  upon  the  facts  alleged.  This  is  not  necessary — 
because  in  this  case  the  overruling  the  plaintiff's  demurrer, 
but  allowing  him  to  reply,  left  the  alleged  receipt  to  stand 
upon  its  own  import  and  merits,  as  a  receipt ;  and  the  plain- 
tiff had  a  right  to  prove  the  fraud  and  covin  in  bis  reply  in 
evidence  to  the  receipt,  as  well  as  to  any  other  par^  of  the 
defence — in  the  same  manner  as  if  the  plaintiff's  demuner 
bad  been  sustained.  For  illustration.— Suppose  on  the  other 
hand,  the  demurrer  had  been  sustained,  would.not  thedefen* 
dant  have  been  still  at  liberty  to  prove  the  receipt  T^^which,  al- 
though not  a  discharge  of  the  bond,  might  still  go  for  what  it 
was  worth.  Under  the  plea  of  payment  he  surely  might 
have  done  so — because  the  factum  and  body  of  the  receipt 
would  have  still  remained  to  prove  satisfaction,  under  the  plea 
of  payment. 

This  seventh  plea,  then,  together  with  the  replication,  left 
the  case  and  defence  as  they  would  have  stood  if  the  demur- 
rer had  been  supported.  But  it  is  clear  that  the  demurrer 
ought  to  have  been  supported ;  b^ause  the  receipt  not  being 
under  seal  could  be  no  legal  bar  to  the  recovery  on  the 
bond,  although  it  would  still  stand  as  evidence  of  payment. 
Thus,  then,  it  is  evident  that,  although  overruling  the  plain- 
tiff's demurrer  was  an  error,  yet  it  waa  in  favor  ^  the  aefisn- 
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dant ;  and  pennitting  the  plaintiff  to  answer  over  to  the  fact    Columbia, 
of  the  receipt,  placed  the  defendant  in  his  proper  position  un-^^^^'  ^^^\ 
der  the  receipt,  and  took  nothing  from  his  rights.  T^^      ' 

It  is  always  allowable  for  the  appellee  to  shew  that  the     ^^^ 
final  result  and  consequence  of  an  error  against  himself  have      Ciany. 
eventuated  in  no  wrong  to  the  rights  of  the  appellant ;  and 
he,  therefore,  in  such  a  case,  has  no  cause  of  complaint. 

In  a  word,  the  Court  ought  to  have  sustained  the  plaintiff's 
demurrer ;  but  allowed  the  defendant  to  prove  the  receipt, 
subject  to  the  proof  of  fraud.  And  by  overruling  the  plain- 
tiff's demurrer,  but  suffering  his  reply  of  fraud,  this  end  was 
obtained. 

The  appeal  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


Jesse  T,  Owens  v.  M.  W.  Curry. 

Itfitka  matter  of  contract,  where  there  is  no  redaction  by  discount,  a  verdict  be 
lendeiedi  finding  for  the  plaintiff  a  sum  not  exceeding  $20,  a  non-suit  should 
be  ordeied  by  the  Circuit  Court.  The  case  of  Ndxnce  r.  Palmer^  3  Bail.  88, 
in  this  respect,  overruled. 

Before  Withers,  J.  at  Fairfidd^  Fall  Termy  1847. 

This  was  a  sum.  pro.  brought  by  the  plaintiff,  to  recover 
damages  for  the  violation  of  a  warranty ,v  alleged  to  have  ari- 
fien  from  an  undertaking,  by  the  defendant,  to  make  for  the 
plaintiff  the  wood  works  pf  a  four-horse  wagon,  of  the  best 
quality  of  material  and  workmanship ;  and  a  first  rate  two- 
horse  wagon  complete.  The  price  for  the  wood  work  of  the 
four-horse  wagon  was  $46  ;  and  the  same  for  the  two-horse 
wagon  complete.  One  witness  said  an  axletree  in  the  four- 
horse  wagon  was  worm-eaten  and  rotten,  and  it  cost  the 
plaintiff  $3  to  substitute  another.  He  did  not  consider  it  a 
very  good  wagon^t  was  tolerably  rough.  The  price  was 
enough  for  a  first  rate  article.  Another  witness  said  the 
small  wagon  was  not  a  good  job ;  bad  iron-work  was  on  it — 
several  parts  too  light — ^bands  on  the  hub  broke. 

It  appeared  that  the  contract  was  originally  made  with  one 
William  Nelson,  for  the  wood  work  of  the  large  wagon — and 
he  having  sold  out  to  defendant,  the  latter  undertook  the 
contract.  Nelson's  contract  was  that  the  work  was  to  be 
warranted,  and  such  he  understood  to  be  the  bargain  between 
plaintiff  and  defendant 
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Mmc  than  one  witness  proved  that,  in  the  progress  of  the 
work,  flour  was  obtained  from  plaintiff  by  defendant,  on  that 
account — and  Curry  had  said,  before  the  work  was  delivered, 
he  could  get  the  money  for  it  when  he  pleased — and  that  he 
cJJiy.  had  received  some.  He  got  some  timber  from  plaintiff. — 
Thomas  Berry,  one  of  defendant's  witnesses,  said  that  plain- 
tiff paid  to  him,  in  February  last,  $17,  upon  an  order  deliv- 
ered to  him,  for  that  sum,  by  the  defendant ;  and  this  wit- 
ness evidently  thought  payment  in  full  had  been  made,  for 
he  said  he  did  not  think  Curry  had  any  further  demands 
against  Owens. 

In  the  outset  his  Honor  referred  the  case  to^the  jury,  and 
they  brought  in  a  verdict  for  $18,  in  favor  of  the  plaintiff. 

At  the  end  of  the  Court,  a  motion  was  made  lor  leave  to 
the  defendant  to  enter  up  judgment  as  of  non-suit,  on  account 
of  the  amount  of  the  verdict — which  was  refused. 
The  motion  was  renewed  in  the  Court  of  Appeals. 

Rutland^  for  the  motion. 
JBoyoo,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

6  Stat  939.  By  the  Act  of  1824,  the  jurisdiction  of  justices  of  the 
peace,  (now  called  magistrates,)  was  expressly  made  exdu- 
sive  "  in  matters  of  contract  to  the  amount  of  twenty  dollars." 
It  is  the  sum  proved,  and  not  the  sum  claimed  by  the  plain- 
tiff in  his  suit,  whose  amount  must  exceed  $20  to  be  raised 
above  the  exclusive  jurisdiction.  The  verdict  of  a  jury  find- 
ing for  the  plaintiff  a  sum  not  above  $20,  (or  in  a  summary 
process,  where  no  jury  has  been  claimed,  the  decision  of  the 
Judge  that  a  sum  not  above  $20  is,  in  truth,  demandable  by 
the  plaintiff.)  is,  in  a  matter  of  contract,  conclusive  to  shew 
that  the  Superior  Court  has  not  jurisdiction,  except  where  a 
sum  proved  exceeding  $20,  has  been  reduced  below  the  pre- 
scribed amount,  by  discount. 
These  propositions,  which  had  been  maintained  by  former 

8  Rich.  50.  decisions,  were  re-affirmed  in  Vatighan  v.  Cade^  which  was 
a  much  contested  case,  and  they  are  now  again  repeated.  It 
is  useless  to  repeat  the  observations  w^hich  were  before  made 
in  support  of  them,  and  which  may  be  seen  in  Vatighan  v. 

Cheyes,  165.  Cade,  Sanders  v.  Ooffe,  SLud  in  Caldwell  x.  Garmany;  hut 

3  Hill,  203.  some  objections  to  them,  which  have  now  been  made,  will 
be  hastily  considered. 

The  many  cases  which  have  been  adduced  to  shew  that 
the  jurisdiction  of  a  Superior  Court  can  be  taken  away  only 
by  express  words  or  necessary  implication,  have  no  applica- 
tion to  this  case,  for  the  words  of  the  Act  of  1824  are  express. 

16  Pet  104.  The  case  of  Gordon  v.  Longest,  and  many  other  cases 
from  the  U.  S.  Courts,  in  which  it  has  been  held  that  the  sum 
claimed  by  the  plaintiff  in  his  writ,  sustains  the  junsdiction, 
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although  the  sum  recovered  may  be  below  the  prescribed  Columbia, 
amount,  either  depend  upon  such  words  as  "  matter  in  dis-  ^^^'  *^^- 

vknfA  "  M  mo f tar  in  nfWktrrwrgirotT  W   <<  cum   irivrvltrof^  ''  tirliinli   xsrarti  V     "     "^ 


Owens 

T. 


pute,"  "  matter  in  controversy,"  "  sum  involved,"  which  were 
used  in  the  statutes  giving  jurisdiction,  or  are  opposed  to  our 
own  cases,  of  which  three  have  been  already  cited,  and  many  Cmy. 
more  may  be  found,  wherein  a  plaintiff  has  been  non-suited, 
on  the  trial  of  a  summary  process  before  a  Judge,  because 
notwithstanding  a  larger  sum  claimed  in  his  process,  his  proof 
shewed  his  debt  or  demand  in  matter  of  contract  to  be  not 
above  ifSO. 

In  reference  to  the  practice  which  prevails  in  England,  un- 
der the  various  statutes  that  have  established  Courts  of  con- 
science and  Courts  of  requests,  which  practice  was  referred 
to  in  Vaughan  v.  Coefe,  it  has  been  said  that  some  of  those 
statutes,  which  contain  a  clause  prohibiting  the  interference 
of  the  Superior  Courts,  mention  "  the  sum  recovered"  as  the 
measure  of  the  amount  below  which  there  shall  be.no  inter- 
ference I  however  that  may  be,  an  examination  of  the  cases 
cited  by  Mr.  Tidd  in  his  Practice^  will  shew  conclusively  9tli  Edit,  ist 
that  many  of  those  statutes  held  to  be  prohibitory,  contain  ^^  ^^f'oR?* 
only  the  words  debt  or  contract  below  a  certain  sum :  that 
the  sum  found  by  the  jury,  is  taken  to  be  the  debt  or  contract 
spoken  of;  that  the  complexity  of  the  case  is  not  at  all 
weighed,  if  it  be  below  the  amount :  that  it  is  of  no  conse^ 
quence  Uiat  the  plaintiff  believed,  as  well  as  stated,  his  debt 
to  be  above,  if  really  it  is  found  to  be  below,  the  amount :  and 
that  when  a  prohibitory  clause  is  contained  in  one  of  those 
statutes  ^equivalent  to  the  express  words  in  the  Act  of  1824 
which  give  exclusive  jurisdiction)  the  facts  which  bring  a 
case  within  the  statute,  may,  in  an  action  before  the  Superior 
Court,  be  given  in  evidence  under  the  general  issue,  to  non- 
suit the  plaintiff,  or  obtain  a  verdict  against  him. 

The  Magistrates  Act  of  1839,  sec.  15,  says  that  "  on  com-  ii  stat.  n. 
plaint  to  any  magistrate  of  the  non-payment  of  any  debt  or 
other  demand  not  exceeding  $20,  arising  on  any  contract 
whatsoever,  he  shall  be  authorized  to  issue  a  summons,"  &c. 
These  words,  directory  to  the  magistrate,  in  no  way  repeal  or 
contradict  the  Act  of  1824,  but  seem  rather  to  be  by  design 
conformed  to  it.  They  have  been  supposed  to  shew  that  the 
sum  claimed  by  a  plaintiff  is  his  demand,  and  that  as  a  mag- 
istrate may  proceed  provided  that  sum  do  not  exceed  $20,  so 
by  implication  the  Superior  Court  may  proceed  if  the  sum 
claimed  in  it  be  above  $20.  A  magistrate  could  not  proceed, 
if  the  sum  claimed  were  stated  to  t^  above  $20 — for  then  his 
process  would,  upon  its  face,  shew  that  the  case  was  not 
within  his  jurisdiction  ;  indeed  he  could  not  proceed,  if  the 
demand  were  not  so  stated  as  to  shew  that  it  did  not  exceed 
$20,  for  the  jurisdiction  of  a  Court  of  limited  jurisdiction 
must  appear  upon  the  face  of  its  proceedings.    If  a  plaintiff 
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S^"''^^^^  before  a  magistrate  should  state  his  demand  to  be  above  $30^ 

^  ^'  and  the  summons  be  accordingly  issued  in  a  form  that  shew- 

^j^  ed  want  of  jurisdiction  in  the  magistrate,  the  proof  of  a  less 
Y.  snm  by  the  plaintiff^  could  not  remedy  the  folly,  of  his  mis- 
Cony,  statement,  and  shew  that,  by  subsequent  matter,  the  magis- 
trate had  acquired  a  jurisdiction  which  the  plaintiff's  aver- 
ment had  negatived.  But  if  a  plaintiff^  in  a  matter  of 
contract  unliquidated,  should,  for  doubt  as  to  the  proof,  or  for 
any  other  cause,  have  his  demand  stated  in  the  magistrate's 
sununons  at  $20,  and  should  prove  more,  the  magistrate 
might  give  judgment  for  $20  in  satisfaction  of  the  whole  de- 

3McC.996.  mand;  as  was  done  in  the  case  of  ChUUioaite  v.  Dent^ 
which  is  approved  in  the  case  of  Sanders  v.  Oaffe.  There 
is,  then,  no  danger  of  the  anomaly  being  presented,  which 
may  be  imagined  if  the  case  could  exist,  wherein  sufficient 
proof  might  be  offered  in  both  jurisdictions,  and  no  remedy 
be  given  in  either.  On  the  other  hand,  if  the  plaintiff's 
claim  of  a  sum  above  $20,  should  be  held  to  give  jurisdiction 
to  the  Superior  Court,  notwithstanding  the  prohibition  con- 
tained in  the  Act  of  1824,  all  the  cases  in  which,  as  before 
mentioned,  a  plaintiff  has  been  non-suited,  would  be  reversed  ; 
it  would  be  vain  to  attempt  to  confine  small  causes  to  the  in- 
ferior tribunal.  Allegation  would  prevail  over  truth,  and  in 
every  case  a  plaintiff  would,  by  falsehood,  which  would  soon 
become  matter  of  course,  entitle  himself  to  the  Judgment  of 
the  higher  Court,  for  his  demand,  however  small  it  might  be 
found  to  be,  and  with  it  fix  his  costs,  if  his  recovery  should 
be  above  $12  24. 

In  the  case  before  us,  the  plaintiff's  demand  was  matter  of 
contract— damages  for  breach  of  the  contract  of  warranty, 
not  damages  for  deceit  or  other  tort.    It  was  just  such  a  de- 

2  McC.  339.  mand  as  in  the  case  of  Cohen  v.  Sadler  was  held  to  be  re- 
coverable before  a  magistrate ;  and  comes  within  the  com- 
prehensive words  of  the  Act  of  1839  before  cited, — "  arising 
on  any  contract  whatsoever." 

By  the  verdict,  the  demand  has  been  shewn  to  be  under 
$20 :  the  Court  cannot,  then,  render  judgment  for  the  plain- 
tiff; it  ought  not  to  give  judgment  for  the  defendant,  for 
thereby  the  plaintiff  might,  in  a  suit  before  a  magistrate,  be 
either  concluded  altogether,  or  driven  to  proof  that  the  Supe- 
rior Court  rendered  judgment  against  him  for  want  of  juris- 
diction. If  the  case  had  been  heard  by  a  Judge,  he  would, 
according  to  our  familiar  practice,  have  non-suited  the  plain^ 
tiff  when  he  attained  the  conclusion  which  the  jury  reached. 
Why  should  a  different  course  be  taken,  because  one  of  the 
parties,  or  the  Judge  himself,  has  called  in  the  aid  of  a  jury  1 
The  verdict  has  ascertained  correctly,  as  we  must  presume, 
what  was  the  plaintiff's  demand,  in  like  manner  as  the 
Judge's  mind,  without  the  assistance  of  the  jury,  would,  as  we 
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must  suppose,  have  deduced  the  same  truth  from  the  same    ComiiBrA, 
proof.     The  case  of  Cade  v.  Vaughan  shews  that  at  least  ^  ^^^'  ^^^'  ^ 
the  proceedings  must  be  stayed,  for  want  of  authority  in  ihe^    "T^        ' 
Court  to  go  further :  and  in  that  case  nothing  more  was  ask-      ^^^^ 
ed.    The  case  of  Nance  v.  Palmer  seems  to  shew  that  a      Cnrry. 
non-suit  could  not  have  been  ordered  after  a  verdict  for  the         . 
plaintiff.    But  there  have  been  many  instances  of  the  Court   ^"•^•^' 
of  Appeals  ordering  a  non-suit  after  a  verdict  for  the  plain- 
tiff, upon  the  discovery  of  some  insuperable  obstacle  to  the 
plaintiff's  recovery;  and  no  good  reason  is  shewn  why  the 
Circuit  Court  may  not,  upon  a  like  discovery,  make  the  same 
order.    A  non-suit  will  enable  the  defendant  to  recover  the 
costs  to  which,  as  the  verdict  shews,  he  has  been  improperly 
put,  in  a  case  which  has  been  heard  only  because  an  allega- 
tion, false  however  honestly  mistaken,  gave  apparent  juris- 
diction to  the  Court :  and  a  non-suit  will  save  the  plaintiff's 
right  to  proceed  before  a  magistrate  from  all  embarrassment 
The  defendant's  motion  is  therefore  granted,  and  a  non- 
suit is  ordered. 

Richardson,  J. — Evans,  J. — and  Frost,  J. — concurred. 

Motion  granted. 

O'Neall,  J.  dissenting.    In  this  case  1  do  not  propose  to 
do  more  than  simply  express  my  adherence  to  the  dissent, 
which  I  expressed  to  the  case  of  Vaughan  v.  Cade^  and  add   3  Rich.  41^, 
one  or  two  plain  remarks  arising  out  of  the  Act  of  '39,  which 
was  not  adverted  to  in  that  case. 

It  seems  that  the  Magistrate's  Act  of  that  year,  15th  secT  Acu  of  "39, 
provided  that  where  the  debt  or  demand  did  not  exceed  $20,       P-  ^"^^ 
a  magistrate  should  have  jurisdiction.    Unquestionably  there 
is  a  great  difference  between  the  words  here  used  and  those 
of  the  Act  of  '24,  which  gave  the  magistrate  exclusive  juris- 
diction, in  matters  of  contract,  as  high  as  $20. 

Under  the  Act  of  '39, 1  should  say  the  true  view  would  be, 
that  if  the  debt  or  demand  claimed  in  the  plaintiff's  record, 
was  more  than  $20, — that  then  the  case  would  be  rightfully 
in  the  superior  jurisdiction.  The  case  of  Gordon  v.  Long- 
est^ cited  by  the  ingenious  counsel  for  the  plaintiff,  seems  to  ^^  Peters,  97. 
me  to  be  decisive  of  that  matter.  If,  however,  we  apply  to 
the  Act  of  '39  the  same  construction  which  prevailed  under 
the  Act  of  1824,  still  I  think  the  Circuit  decision  correct.  I 
have  always  understood  the  rule,  settled  before  Vaughan 
and  Cadey  to  be,  that  where  the  plaintiff  made  out  a  prima 
facie  case  beyond  the  jurisdiction,  he  was  in  the  superior  ju- 
risdiction entitled  to  a  verdict,  and  in  the  process  jurisdiction 
to  a  decree,  with  one  solitary  exception  ;  if  his  demand  was 
reduced  by  payments  below  $20, — then  a  non-suit  might  be 
ordered. 
^  34 
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Columbia,       If  he  recovered  $12  24,  he  was  entitled  to  costs ;  other- 

Nov.  1848.    ^js^  not. 

^"""^     ""       '     In  this  case  it  was  purely  one  of  unliquidated  damages. — 
WaUace     rpj^^  proof  did  not  satisfy  the  Judge,  as  in  Ferguson  v. 
'  Craps.      Femster,  that  the  plaintiflf  could  not  recover  as  mucli  as  $20. 
He  sent  it,  therefore,  to  the  jury  ;  and  after  a  verdict,  in  his 
1  Bail.  516.  f^yfyy^  which  cannot  be  set  aside  as  erroneous,  or  on  the 
ground  that  the  case  should  not  have  gone  to  the  jury,  I  can- 
not perceive  how  it  is  possible  to  order  a  non-suit. 

Withers,  J,  concurred. 


A,  Wallace,  administrator  of  Patrick^  v.  John  J,  Craps. 

The  object  of  recording  is  to  give  notice ;  therefore  where  the  creditor  had  notice 
of  a  deed,  that  shall  stand  in  the  place  of  recording. 

The  notice  which  will  stand  in  the  place  of  recording  must  be,  not  necessarily  a 
knowledge  of  the  entire  contents  of  the  deed,  but  an  expUcU  notice  of  its  exist- 
ence,  such  as  the  creditor  would  have  had  if  the  deed  had  been  recorded — ^no- 
tiee  that  a  deed  conveying  the  property  has  been  executed,  and  that  the  title 
has  passed  out  of  the  grantor. 

Before  the  Commissioners  of  Special  Bail^  Lexington 

District,  June,  1848. 

On  appeal  from  the  verdict  of  a  jury,  on  a  former  trial  of 
this  case,  the  Appeal  Court,  at  May  term,  1848,  ordered  a 
new  trial  without  prejudice.  About  the  12th  of  June,  1848, 
A.  H.  Porcher,  attorney  for  plaintiff,  gave  notice  to  the  Com- 
missioners of  Special  Bail  lo  order  a  new  trial,  and  at  the 
same  time  furnished  other  specifications  as  amendatory  to 
the  original  suggcsUons.  These  it  will  be  unnecessary  to 
notice  in  full,  as  the  following  only  raised  the  question  deci« 
ded  by  the  Appeal  Court,  viz  : 

Because  the  said  schedule  is  false  and  fraudulent,  inas- 
much as  it  does  not  contain  certain  negroes  helonging  to  John 
J.  Craps,  to  wit :  nine  negroes. 

These  negroes  were  supposed,  by  the  defendant,  to  be  cov- 
ered by  a  deed  of  trust  from  John  J.  Craps  to  John  Craps. — 
The  following  copy  of  which  was  offerea  in  evidence : 

The  State  of  South  Carolina  : 

Know  all  men  by  these  presents,  that  I,  John  J.  Craps,  of 
Lexington  District,  for  and  in  consideration  of  the  sum  of 
five  hundred  dollars,  to  me  in  hand  paid  by  John  Craps,  of 
the  district  aforesaid,  have  bargained,  sold,  and  delivered,  and 
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by  these  presents  do  bargain,  sell,  and  deliver  unto  the  said   ^<^^^*'^a» 
John  Crap^,  five  negro  slaves,  namely :  Scipio,  Lucy,  Affy,^^^^™^ 
Ben,  and  Dice  ;  also,  one  handsome  clock,  and  side-board,  '^     "^        ' 
and  all  my  household  and  kitchen  furniture,  and  plantation         ^ 
tools  of  every  description.     To  have  and  to  hold  the  said  five       Craps. 
slaves,  with  their  future  increase,  and  all  the  other  goods  and 
chattels  above  described,  unto  the  said  John  Craps,  his  heirs. 
executors,  administrators,  and  assignees,  forever.     In   tru^t 
nevertheless,  for  the  following  uses  and  purposes,  that  is  to 
say,  for  the  sole  use  and  benefit  and  behoof  of  my  wife, 
Elizabeth  Craps,  for  and  during  the  term  of  her  natural  life, 
and  after  her  death,  to  and  for  the  use,  benefit  and  behoof 
of  my  child,  Washington  McLane  daps,  and  such  other 
child  or  children  which  I  may  hereafter  have ;  hereby  author- 
izing my  said  trustee,  John  Craps,  to  barter,  sell,  or  exchange 
the  whole,  or  any  part  of  said  property,  should  it  hereafter 
be  deemed  proper,  provided  the  proceeds  or  property  purchas- 
ed or  exchanged,  shall  be  held  by  him  as  trustee  as  aforesaid, 
for  the  uses  and  purposes  herein  before  limited  and  appoint- 
ed; and  I  do  hereby  bind  myself,  my  heirs,  executors,  and 
administrators,  to  warrant,  and  forever  defend,  all  and  sing- 
ular the  said  proi>erty,  unto  the  said  John  Craps,  as  trustee 
as  aforesaid,  and  to  his  heirs,  executors,  admi!iistrators,*or  as- 
signs as  trustee  as  aforesaid,  against  myself  and  my  heirs 
and  all  other  pei^sons  claiming  the  same.    Witness  my  hand 
and  seal,  this  nineteenth  day  of  January,  A.  D.  1830. 

John  J.  Craps,     [l.  s.J 
Signed,  sealed,  and  executed  ) 
in  the  presence  of  \ 

James  S.  Guignard.      ) 

Of  the  negroes  named  in  the  deed,  some  had  died,  but 
others  had  been  born,  increasing  the  number  to  nine. 

It  was  admitted  that  the  deed  had  not  been  recorded  in 
Lexington,  where  the  defendant  lived ;  and  there  was  abun- 
dant evidence  that  Patrick  had  no  notice  of  its  existence,  cer- 
tainly not  before  his  debt  was  due. 

There  was  no  objection  to  the  evidence  on  either  side,  and 
after  argument  of  counsel,  the  case  was  submitted  to  the  ju- 
ry. They  returned  a  verdict  of  not  guilty,  on  all  the  grounds 
made. 

The  plaintiff  appealed :  1.  Because  the  defendant  failed  to 
shew  that  C.  C.  Patrick  had  notice  of  the  said  deed,  or  any 
other  of  a  similar  character. 

2d.  Because  the  verdict  was,  in  other  respects,  contrary  to 
law  and  evidence. 

Parcherj  for  the  motion. 
Boozer,  contra. 
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CoLUMWiL       Evans,  J.  delivered  the  opinion  of  the  Court. 
^^  I  think  it  was  abundantly  proved  that  the  defendant's 

WeOiace  s^^^^^^i'^  ^^^  fdlse,  in  not  including  the  negroes  mentioned 
V.  in  the  deed  from  the  defendant  to  John  Craps,  in  trust  for  his 
Craps,  wife,  Elizabeth  Craps,  and  her  children.  The  deed  is  a  spe- 
cies of  marriage  settlement,  which,  according  to  the  Act  of 
1824,  should  have  been  recorded,  both  in  the  Secretary  of 
State's  office,  and  in  the  Clerk's  office  of  Lexington  district. 
It  was  not  recorded  in  the  latter  office ;  was  therefore  void 
unless  Patrick,  the  creditor,  had  notice.  Since  the  case  of 
Tart  V.  Crawford,  it  has  been  uniformly  decided  that  where 
the  creditor  had  notice  of  the  deed,  that  shall  stand  in  the 
place  of  recording.  But  the  notice  which  will  suffice,  must 
be  an  explicit  notice  of  the  existence  of  the  deed,  such  as  he 
would  have  had  if  the  deed  had^  been  recorded.  The  object 
of  recording  is  to  give  notice,  and  the  knowledge  which  is  to 
supercede  the  recording,  must  be  of  the  deed,  the  recording 
of  which  has  been  neglected.  I  do  not  mean  to  say  that  the 
creditor  or  purchaser  must  have  knowledge  of  the  entire  con- 
tents of  the  deed,  but  to  charge  him  with  the  required  notice 
he  must  know  that  a  deed  settling  the  property  has  been  ex* 
ecuted,  and  that  the  title  has  passed  out  of  the  grantor.  It 
is  very  manifest  Patrick  had  no  notice  of  the  deed,  nor  does 
it  seem  that  any  of  the  witnesses  had.  Apman  says  Patrick 
told  him  he  understood  Mrs.  Craps  was  a  free  dealer,  but  he 
did  not  regard  that ;  Craps  could  not  make  his  wife  a  free 
dealer  ;  he  would  get  his  money  notwithstanding.  It  is  clear 
from  this,  his  debt  was  due ;  after  that,  it  would  seem  from 
the  evidence  of  this  witness,  he  asked  Mrs.  Craps  about  the 
right  to  the  property,  and  she  said  it  was  made  over  to  her, 
but  there  was  no  explanation  as  to  the  manner,*  for  he  says 
on  his  cross  examination  that  he  never  heard  of  the  deed. — 
He  told  Patrick  of  this  conversation,  but  this  was  no  notice 
to  him  of  the  existence  of  the  deed  in  controversy,  and  even 
if  it  was,  Patrick's  debt  was  then  due. 

I  am  of  opinion  there  was  no  such  sufficient  notice  of  the  ex- 
istence of  the  deed  as  will  dispense  with  the  recording ;  and  as 
a  consequence,  that  the  verdict  of  the  jury  was  wrong,  and 
a  new  trial  is  ordered. 

Richardson,  J. — O'Neall,  J. — Frost,  J. — and  With- 
ers, J. — concurred. 

Motion  granted. 
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The  State  v.  James  V.  Thomas  et  al,  Columbii, 

Nov.  1848. 

As  a  general  rule,  it  is  suiHcient  in  an  indictment,  to  state  an  offence  in  the  words  ^       ■  v       ^ 
of  the  Statute  which  creates  it.  The  Stale 

It  is  not  a  part  of  the  description  of  the  offence,  in  the  Act  of  1821,  that  the  person     rriL  ^* 
charged  should  know  the  slave  to  be  a  runaway :  the  act  of  harboring  and 
concealing  imports  a  sense  of  criminality,  which  can  only  arise  from  a  know- 
ledge that  the  slave  so  kept  is  a  runaway. 

In  a  trial  for  harboring  a  slave,  described  in  the  indictment  as  the  property  of  the 
owner,  it  is  necessary,  to  identify  him  by  the  name  by  which  he  was  known  as 
the  owner's  property,  and  not  by  that  which  the  defendant  had  imposed  on  ^ 

him,  assumed  for  the  purpose  of  concealment 

When  no  design  to  misrepresent  is  charged  against  a  witness,  in  consequence  of 
his  relation  to  the  party  or  to  the  cause,  evidence  of  similar  statements  made 
by  him  on  former  occasions,  is  not  admissible  to  support  the  truth  of  what  he 
may  testify. 

Before  CNeall,  J.  at  Chester^  Fall  Term^  1848. 

The  defendants,  under  the  first  sec.  of  the  Act  of  1821,  AetsofiaiM 
were  indicted  for  harboring  a  runaway  slave,  the  property  of  p.  aa  ' 
George  Kaigler.  The  slave  was  named  Willis,  he  was  pur- 
chased by  the  prosecutor,  Geo.  Kaigler  of  Lexington,  itrom 
Mr.  Cook,  of  Fairfield,  last  of  November,  or  first  of  December, 
1846.  Mr.  Kaigler  had  him  in  possession  about  three  weeks ; 
he  left  his  wap;on  in  Columbia ;  and  his  master  found  him  in 
the  Chester  jail  about  May  or  June,  1847. 

Jamos  y.  Thomas,  and  his  two  sons,  the  other  defendants, 
a  white  man,  Henry  McCaslin,  and  a  free  negro,  named  Pri- 
sock,  had  descended  the  Broad  river,  in  a  boat  laden  with 
cotton.  They  had  been  in  Columbia  on  the  27th  of  Janua- 
ry, 1847. — ^They  were  on  their  way  up  the  river,  when  on 
the  evening  of  the  28th,  about  sun  down,  a  negro  hailed  the 
boat,  and  asked  "  dont  you  want  to  hire  a  hand  ?"  The  wit- 
ness, McCaslin,  said  "  he  is  some  runaway,  let  us  go  on." 
The  defendant  Jas.  Y.,  said,  ^'  come  to  the  Flaming  Sword 
Landing,"  then  a  mile  above,  "  and  bring  your  master  with 
you,  and  I'll  hire  or  buy."  This  witness,  McCaslin,  said,  af- 
ter night,  and  after  he  had  been  asleep,  the  negro  came  with 
a  white  man,  or  boy,  calling  himself  James  Etoyd,  who  said 
he  was  the  negro's  master.  The  defendant,  James  Y .,  and  he 
traded.  James  Y.  was  to  keep  the  negro  on  hire,  $4o — till 
Christmas — or  if  he  and  the  negro  liked  one  another,  he  was 
to  pay*  $525,  and  keep  the  negro.  (This  witness,  McCaslin, 
was  the  defendant's  witness.)  He  said  the  note  for  the  hire, 
or  for  the  price  of  the  negro,  was  to  be  left  with  Lakin's  Tom. 
a  negro  slave,  having  charge  of  Mr.  Lakin's  Mill  on  Broad 
river.    The  witness  said  that  next  morning,  finding  the  ne- 
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Columbia,  gro  man  on  the  boat,  he  spoke  to  the  defendant  and  his  sons, 
Nor.  1848.  ^^ j  gj^jj^  « jt  looked  d — --d  bad,  and  they  would  all  look 
^        '  nice,  if  they  were  taken  to  Winnsboro  to  jail."    He  said  tlie 
The^Siate   u^gj-Q  ^as  no  boat  hand,  knew  nothing  about  a  boat.    He 
Thoroat.     said  he  would  not  have  trusted  James  V.  for  such  a  sum  as 
the  price  of  the  negro.    James  Y.  was  pretty  clearly  shown 
to  be  insolvent ;  his  son  Christopher  owned  the  land  where 
they  lived.    He  and  his  sons  (the  defendants,)  lived  together ; 
they  owned  every  thing  on  the  place.  The  negro  was  known 
by  the  name  of  "Joe,"  while  in  their  possession.    He  passed 
up  in  the  boat,  to  the  residence  of  the  defendants,  in  Chester 
district,  and  there  remained  until  the  last  of  May  or  first  of 
June,  1847,  when  Preston  Worthy,  Wyatt  Worthy,  and  Da- 
vid Pinchback  went  to  the  house  of  the  defendants,  James  Y. 
and  his  sous,  and  arrested  the  negro  as  a  runaway  and  car- 
ried him  to  Chester  jail.    They  interposed  no  objection,  in- 
deed James  Y.  advised  he  should  be  taken  to  jail,  when  they 
claimed  to  take  him  as  a  runaway.    The  negro  was  kept 

imblicly :  worked  openly,  on  the  plantation ;  went  to  log-rol- 
ings  ana  worked  on  the  road.  The  defendant,  Christopher, 
told  one  of  the  witnesses,  John  Worthy,  that  be  bought  the 
boy  for  $636 — ^he  said  he  had  thought  it  was  James  Boyd 
from  whom  he  bought — ^afterwards  he  said  he  thought  it  was 
young  Cook.  It  appeared  from  a  conversation  had  with 
James  Y.,  by  Mr.  Kaigler,  and  detailed  by  him,  that  in  re- 
ply to  a  question  put  by  Kaigler,  why  he,  James  Y.  did  not 
tell  Kinsler  he  had  such  a  boy  in  his  possession,  he,  James 
Y.,  said  he  knew  from  Kinsler's  description,  that  he  was  the 
Bame  negro :  but  as  he  had  bought  him  he  would  not  tell  he 
had  him  ih  possession.  He  said  too,  that  he  knew  the  negro 
had  passed  up  the  trip  before,  on  Smith's  boat,  and  that  he 
passed  as  a  freeman.  He  told  Mr.  Kaigler  that  he  was  to  give 
$625  for  the  negro  and  to  pay  the  money  to  Lakin's  Tom, 
or  leave  a  note.  He  afterwards  said  he  bought  from  Boyd, 
and  then  from  Cook.  He  said  he  would  pay  to  Kaigler  the 
hire,  to  escape  from  attending  Court.  The  witness  said  he 
himself  wished  to  compromise  the  case,  when  this  conversa- 
tion took  place.  The  defendant  told  him  he  kept  the  negro 
publicly :  sent  him  to  log  rollings.  The  defendant  James  Y. 
said,  he  found  the  boy  on  the  bank  of  Broad  river  at  night. 
He  said,  at  first,  Tom  and  Willis  came :  he  refused  to  trade 
with  them :  he  sent  them  for  a  pass  and  they  returned  with  a 
white  man,  from  whom  he  bought.  He  said  the  first  he  knew 
of  the  boy  he  hailed  the  boat  and  asked  '-  if  he  did'nt  want  to 
hire  ?"  He  said  he  told  him  he  would  rather  purchase  than 
hire,  thoueh  he  said  he  and  his  boys  would  hire. 

The  defendants  proposed,  as  their  first  gromid  states,  to 
prove  that  Henry  McCaslin  had,  before  any  controversy  oc- 
curred, made  the  same  statement  out  of  Court,  which  he 
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made  then; in  Court.    The  State  did  not  impeach  the  witness,    Coi.um»u» 
or  in  any  shape  question  his  veracity,  further  than  inconsis-^^*^^* 
tencies  were  apparent  in  his  statement.    Indeed  he  was  a'        ^ 
most  important  witness  for  the  State,  to  fix  the  charge  upon    ^^®^^***^ 
the  defendants.    The  testimony  offered  was  excluded.    The    Thomas, 
case  was  fully  and  fairly  submitted  to  the  jury,  who  convict- 
ed all  the  defendants. 

The  defendants  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds,  viz : 

1st.  Because  the  Court  refused  to  permit  the  defendants  to 
prove  that  Henry  McCaslin  had  made  the  same  statements, 
out  of  Couit,  before  there  was  any  contest,  as  made  now  by 
him  in  Court. 

2nd.  Because  the  defendants  were  not  guilty  of  harboring 
the  slave,  as  he  was  kept  publicly  near  where  he  was  sold,  by 
a  man  who  called  himself  James  Boyd,  and  there  was  no 
proof  to  show  that  he  knew  he  belonged  to  Greorge  Kaigler, 
and  where  he  resided  at  the  time. 

x3rd.  Because  the  defendants  are  indicted  for  harboring 
William,  sometimes  called  Willis,  when  it  should  have  been 
Joe. 

4th.  Because  all  the  defendants  ought  not  to  have  been  con- 
victed, as  appeared  from  the  affidavit  of  the  prosecutor,  and 
the  evidence  in  the  case. 

5th.  Because  the  indictment  did  not  charge  that  the  de- 
fendants knew  the  slave  was  a  runaway. 

A.  W.  Thomson^  for  the  motion. 

DawkinSy  Solicitor,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  indictment  charges,  in  the  words  of  the  Act  of  1821, 
that  the  defendants  did  "  harbour,  conceal  and  entertain  a  fu- 
gitive or  runaway  slave,"  named  William,  sometimes  called 
Willis,  the  property  of  George  Kaigler.    As  a  general  rule  it 
is  sufficient  to  state  an  offence  in  the  words  of  the  statute 
which  creates  it.    It  is  not  a  part  of  the  description  of  the  of- 
fence, in  the  Act,  that  the  person  charged  should  know  the 
slave  to  be  a  runaway.    The  act  of  harboring  and  concealing 
imports  a  sense  of  criminality,  which  can  only  arise  from  a 
knowledge  that  the  person,  so  kept,  is  a  runaway  slave.  The 
mere  possession  of  a  runaway  slave  would  not  complete  the 
offence  charged  in  the  indictment,  though  unexplained  it 
would  raise  the  presumption  of  guilt.    But  the  presumption 
may  be  repelled  by  proof  of  circumstances  shewing  an  mno- 
cent  possession.    The  offence  of  harboring  must  then  be  de- 
termined as  a  question  of  fact,  depending  on  all  the  circum- 
stances of  the  case. 

It  is  very  clear  that  evidence  of  similar  statements,  made 
by  him  on  former  occasions,  is  not  admissible  to  support  the 
truth  of  what  a  witness  may  testify.    Nor  can  the  evidence 
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Colombia,   oflfered  be  admitted  under  the  exception  to  the  rule,  stated  in 
Not.  1846.  j  Greenleaf  s  Ev.  549,  that,  when  a  design  to  misrepresent  is 
^       'charged  against  a  witness,  in  consequence  of  his  relation  to 
The  State    ^j^^  party  or  to  the  cause,  it  may  be  proper  to  shew  that  he 
Holmes,     made  a  similar  statement  before  that  relation  existed.    The 
witness  had  no  relation  whatever  to  the  defendants,  nor  to 
the  cause,  more  than  every  witness  has,  who  testifies  to  facts 
within  his  own  observation  and  hearing.     Nor  was  the  wit- 
ness charged  with  misrepresentation  on  account  of  any  such 
relation.     The  truth  of  his  testimony  was  tried  only  by  the 
consistency  and  probability  of  his  statements. 

The  slave  being  described  as  the  property  of  Kaigler,  it  was 
necessary  to  identify  iiim  by  the  name  by  which  he  was  known 
as  Kaigler's  property ;  and  not  by  that  which  the  defendants 
imposed  on  the  slave,  assumed  for  the  purpose  of  concealment. 
Kaigler's  runaway  slave  was  not  named  Joe.  It  only  suited 
the  purposes  of  the  defendants  to  call  him  so. 

The  other  grounds  of  appeal  are  answered  by  the  evidence 
and  verdict. 

The  motion  is  dismissed. 

Richardson,  J. — O'NteALL,  J. — Evans,  J. — and  With- 
ers, J. — concurred. 
Motion  refused. 


The  State  v.  Jackson  Holmes, 

Bail  refii«ed  a  prisoner,  against  whom  a  true  bill  for  murder  was  found  at  the 
term  during  which  he  suTxendered  himself,  and  demanded  his  trial ;  and  the 
State  allowed  to  continue  the  case  for  want  of  witnesses. 

Before  Wardlaw,  J.  at  Barnwell^  Fall  Term.  1848. 

A  homicide  was  committed  29th  May  last,  and  by  an  in- 
quest held  the  next  day,  by  a  Magistrate,  acting  as  coroner, 
the  defendant  was  charged  of  murder.  By  some  contrivance, 
not  satisfactorily  explained,  the  defendant  escaped  arrest ;  a 
bench  warrant  for  his  apprehension  was  obtained  by  the  So- 
licitor, at  Edgefield,  ana  on  Tuesday  of  this  term,  before  the 
bill  had  been  found  against  him,  which  was  found  that  day, 
he  surrendered  himself,  and  upon  his  arraignment  demanded 
his  trial.  The  solicitor  stated  that  the  homicide  had  been 
committed  at  night,  when  only  four  or  five  persons  were  pre- 
sent, under  circumstances  which  might  be  found  to  be  very 
aggravated ;  but  that  the  transaction  had  been  kept  in  great 
mystery,  and  the  defendant  not  having  been  in  custody. 
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public  attention  had  not  been  turned  to  it,  as  otherwise  it  would  ^  ''^'^^'^ 
faare  been;  that  two  of  the  persons  who  were  present  at  the^    ^^'  ^^^^ 
honiieide,  were  not  now  in  attendance,  and  had  not  been         ^       ^ 
bound  over ;  nor  could  their  attendance  be  procured  at  this    ^^^^^ 
temi)  as  the  solicitor  hoped  it  might  be  at  the  next ;  and  that    Boliiitt. 
the  cause  of  justice  required  some  time  to  be  allowed  for  pre- 
paration, on  the  part  of  the  State.    The  case  was  accordingly 
continued. 

AfterwardS|  the  prisoner,  by  his  counsel,  made  application 
to  the  Circuit  Judge  for  bail.  He  did  not  think  Che  case  a 
suitable  one  for  bail,  and  refused  the  application. 

The  prisoner  gave  notice,  that  at  the  next  sitting  of  the 
Appeal  Ck>urt  in  Columbia,  a  motion  would  be  made  to  reverse 
the  decision  of  his  Honor,  allowing  the  State  to  continue  the 
case,  which  it  was  respectfully  submitted  was  erroneous,  and 
the  State  should  hare  been  compelled  to  try  the  caise,  or  the 
indictment  ordered  to  be  quashed 

And  also,  that  a  motion  would  be  made,  at  the  same  time 
and  place,  to  reverse  the  decision  of  his  Honor  refusiug  bail,  to 
which  it  was  respectfully  submitted  the  prisoner  was  enti- 
tled 

ARGUMEIfT. 

A.  P.  Atdrieh,  for  the  motion,  cited  TTie  State  v.  Prink^  1 
Bay,  168,  and  The  State  v/  HUl,  1  Tread.  242.— Said  bail  in 
the  first  case  was  granted  after  a  conviction  for  manslaugh- 
ter— and  that  it  made  no  difference  how  one  was  brought  in- 
to Court  for  trial,  so  he  was  thera 

Edwards^  Solicitor,  contra,  said  bail  was  entirely  discre- 
tionary with  the  Circuit  Judge,  and  that  the  Appeal  Court 
would  not  interfere  but  in  very  extraordinary  cases.  That  a 
homicide  had  been  committed.  That  it  was  an  established 
principle  of  criminal  law,  that  bail  is  not  admissible  in  cases 
of  homicide,  unless  there  be  a  showing  of  mitigating  circum- 
stances, which  reduce  the  offencs  to  something  less,  or  at 
least  to  manslaughter. 

Bellinger,  also  for  the  motion,  said,  whatever  might  be  the 
discretion  of  a  Judge  of  the  Sessions,  it  should,  in  this  case^ 
have  been  exercised  in  forcing  the  State  to  triaL—^Asked 
whether  the  solicitor,  when  a  party  is  in  Court  demand' 
ing  his  trial,  could  refuse  to  go  on  7  Whence  this  discretion  of 
the  solicitor  upon  his  impressions  of  the  case  ?  Said  he  did 
not  show  by  affidavits  that  his  witnesses  could  not  be  procure- 
ed,  &c.  This  Court,  proceeded  Mr.  B.,  should  now  grant 
bail.  The  term  at  which  the  prisoner  is  first  brought  up,  is 
the  term  at  which  he  is  to  present  his  petition  for  bail,  if  he 
is  not  disposed  of;  and  the  second  term,  he  is  entitled  to  his 
discharge,  if  not  proceeded  against. 

35 
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Columbia, 
Nov.    1848. 


The  Slate 

V. 

Holmes. 


%  INaUEST. 

Aiken,  So.  Ca.,  May  30th,  1848,  about  2  o'clock,  A.  M., 
James  Randall  informed  me  that  Edward  S.  Collins  had  been 
stabbed,  and  was  dead  at  Moseley's  old  store.  I  immediately 
repaired  to  the  spot,  saw  deceased  dead,  ordered  Henry  Wise 
to  summon  a  jury  of  inquest.  The  following  jury  were  em- 
pannelled,  sworn  and  charged :  J.  G.  Steedman,  Foreman ; 
J.  W.  Williams,  B.  F.  Legare,  R.  G.  Malone,  J.  N.  Teague, 
J.  L.  Weyhe,  T.  Nelson,  John  Morris,  L.  F.  Roux,  James 
Gumming,  John  Turner,  John  Veno. 

Proclamation  being  made,  for  ^11  persons  to  come  forward 
and  give  testimony,  if  any  they  had,  how,  when  and  where 
the  deceased  came  to  his  death,  the  following  persons  gave 
evidence.  When  Wm.  Williams  came  forward  and  gave 
testimony,  sworn,  saith,  that  he  saw  deceased  in  five  or  six 
steps  from  the  corner  of  the  house  where  he  now  lies,  with 
Jackson  Holmes,  and  appeared  to  be  quarrelling  with  Holmes, 
but  Holmes  was  quarrelling  with  deceased,  and  making  a 
great  deal  of  fuss  ;  deceased  did  not  say  much ;  did  not  hear 
Holmes  threaten  to  kill  deceased ;  did  not  hear  the  deceased 
threaten  to  kill  Holmeseither ;  heard  deceased  say  something 
about  his  horse,  but  Holmes  was  going  on  with  his  loud  talk- 
ing so  much,  that  he  did  not  pay  much  attention  to  them. 
Holmes  said  to  L.  GomilLiou,  that  he  thought  he  was  a  friend 
to  him,  and  stick  to  him  till  death  ;  Gomillion  said  to  Holmes, 
that  he  was  keeping  such  a  fuss  in  town,  that  it  was  enough 
to  annoy  the  citizens;  Gomillion  said  to  Holmes,  that  if  he 
thought  he  was  imposed  upon,  that  he  would  stand  to  his 
back,  and  to  fight  if  he  wanted  to;  deceased  was  standing 
wiih  them  ;  (Collins,)  deceased,  said  to  Holmes,  that  he  owed 
him  something,  and  if  he  did  not  give  him  some  satisfaction, 
he  would  whip  Holmes.  Deceased  pulled  his  coat  ofi";  wit- 
ness heard  a  lick  struck,  but  does  not  know  who  struck  it ; 
says  it  was  between  10  and  11  o'clock  at  night;  after  he 
heard  the  lick,  he  saw  Holmes  and  Collins,  the  oeceased,  like 
they  had  hold  of  each  other ;  heard  deceased  say,  he  has  got 
a  knife,  he  has  stabbed  me  in  the  breast ;  Collins,  the  deceas- 
ed, was  giving  back  from  Holmes ;  thinks  Holmes  stabbed  de- 
ceased ;  deceased  left  Holmes  and  came  in  the  house ;  he 
stopped  and  opened  his  bosom,  like  he  was  looking  in  it,  but 
did  not  speak,  and  staggered  back  and  fell,  where  he  now 
lies.  Witness  says  Holmes  left,  on  his  horse,  as  soon  as  de- 
ceased said  he  was  stabbed.  William  Williams. 

Sworn  this  morning,  May  30th,  1848. 

James  Raiidall  sworn,  says,  he  happened  to  come  up  where 
Holmes  and  deceased  was,  and  Holmes  was  quarrelling  with 
the  deceased;  deceased  was  arguing  with  him,  the  said 
Holmes,  something  concerning  his  horse,  and  said  that 
Holmes  was  indebted  to  him,  the  deceased,  something,  and 
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that  he  must  settle  with  him  some  way,  or  else  he  would  S^^^"'^ 
have  Holmes'  horse;  Holmes  said,  before  he  would  give  up^^^^™" 
his  horse  he  would  fight,  from  that  time  till  day,  or  some- ~7"'^C~^^ 
thing  to  that  effect ;  Collins,  deceased,  said  if  fighting  was        \ 
what  he  was  after,  he  could  whip  him  very  easy  ;  they  both     Holmes, 
pulled  ofi*  their  coats  and  came  together ;  Holmes  and  de- 
ceased struck  at  each  other,  but  dont  know   which  struck 
first,  but  thinks  the  deceased  made  the  first  advance  towards 
Holmes ;  when  the   lick  was   made,   the   deceased  jumped 
away  from  Holmes,  and  said  he  had  a  knife,  and  said  he  has 
stuck  it  or  cut  me  in  the  breast,  witness  does  not  know  which ; 
the  witness  staid  out  in  the  yard  until  Mr.  Williams  came 
out  of  the  house  and  said  deceased  was  a  dead  man ;  witness 
came  in  and  found  deceased  lying  where  he  now  lies,  or  very 
near  the  spot ;  says  Holmes  jumped  on  his  horse  immediate- 
ly after  deceased  said  he  was  cut  or  stabbed  iti  the  breast ; 
witness  says  it  was  about  10  o'clock  P.  M.,  perhaps  after,  or  a 
little  before.  James  Randall. 

Sworn,  30th  May,  1848. 

An  Inquisition,  indented,  taken  at  Aiken,  in  Barnwell  dis- 
trict, the  30th  May,  1848,  before  Silas  Randall,  one  the  Ma- 
gistrates, acting  coroner  for  Barnwell  district,  upon  view  of 
the  dead  body  of  Edward  S.  Collins,  of  Edgefield,  and  State 
aforesaid,  then  and  there  being  dead,  by  the  oaths  of  J.  G. 
Steedman,  James  M.  Williams,  B.  P.  Legare,  R.  G..Malone, 
J.  N.  Teague,  J.  L,  Weyhe,  T,  Nelson,  John  Morris,  L.  F. 
Roux,  James  Gumming,  John  Turner,  John  Veno,  being  a 
lawful  jury  of  inquest,  who  being  charged  and  sworn,  to  in- 
quire for  the  Stale  of  South  Carolina,  when  and  by  what 
means  the  said  Edward  S.  Collins  came  to  his  death,  upon 
their  oaths  do  say,  that  the  said  Edward  S.  Collins  came  to 
his  death  by  the  stab  of  a  knife,  or  some  sharp-  instrument, 
received  in  his  breast,  about  three  and  a  half  inches  of  the 
left  nipple  being  thereby,  and  that  he  received  said  wound 
at  the  hands  of  Jackson  Holmes. 

Witness  our  hands  and  seals,  this  30th  May,  1848. 

Silas  Randall,  Mag.  and  Coroner,  (l.  s.) 


Thomas  Nelson,        (l.  s.)  J.  G.  Steedman,  Foreman,(L..  s.^ 

"    ~  ~  ..  s.) 

his  B.  P.  Legare,  (l.  s.) 


John  Morris,  Tl.  s,)  L.  F.  Roux,  (l. 

(l.  s.)  J.  M. 


James  Gumming,      (l.  s.)  J.  M.  Williams,  (l.  s.) 

his                                 B.  F.  Legare,  (l.  s.) 

John  H  Turner,         (l.  s.)  R.  G.  Malone,  (l.  s.) 

mark    •                           J.  *N.  Teague,  (l.  s.) 

John  Veno,  '              (l.  s.)  John  L.  Weyhe,  (l,  s.) 

Affidavit  No.  1. 

South  Carolina,  ) 

Barnwell  District,    )       Personally  appeared  before   me, 
James  Randall,  who  being  duly  sworn,  saith,  that  after  the 
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Cotuinu,  decease  of  the  said  Edward  S.  Collins,  three  gold  shirt  but- 
_^'  ^  \  tons  or  studsy  were  found  upon  his  dress  when  his  body  was 
stripped,  which  this  deponent  took  into  his  possession,  and 
has  ever  since  had,  and  now  has,  and  that  the  other  effects 
of  the  said  Collins  were  sold  to  pay  his  tavern  bills.  This 
deponent  further  states,  that  a  short  time  since,  he  informed 
Lewis  ColJins,  the  uncle  of  the  deceased,  that  be  had  the  shirt 
buttons,  and  was  told  to  keep  them,  until  they  were  called 
for.  This  deponent  has  also  told  several  other  persons,  that 
he  had  the  shirt  buttons  in  his  possession.  No  money  was 
found  upon  the  person  or  among  the  effects  of  the  said  Ed- 
ward S.  Collins.  Deponent  heard  of  no  previous  quarrel  be- 
tween E»  S.  Collins  and  Jackson  Holmes,  either  on  the  day 
o(  Collins^  death,  or  at  any  other  time.  This  deponent  fur- 
ther says,  that  if  any  attempt  had  been  made  by  Jackson 
Holmes,  to  fob  the  body  of  Collins,  his  opportunities  for  ob- 
servation were  such,  that  he  must  have  known  it,  and  he  did 
not  observe  the  smallest  intention  on  the  part  of  said  Holmes, 
to  make  an  attempt  at  robbery.  James  Randall. 

Sworn  to  before  me^  this  25th  Oct.,  1848. 

M.  R.  Stakskix,  Magistrate. 

Affidavit  No.  2. 

South  Carolina,  } 

Barnwell  District*  \  Personally  appeared  before  me,  Col- 
lins Cochran,  who  being  duly  sworn  says,  that  be  knows  the 
prisoner,  Jackson  Holmes,  and  has  known  him  from  boyhood  : 
was  raised  in  his  neighborhood ;  that  his  character  as  a  good 
tempered  and  peaceable  and  moral  young  man,  is  excellent. 
It  is  as  good  as  that  of  any  other  young  man  in  the  neigh- 
borhood. 

bis 
Collins  h  Cochxan- 
mark 
Sworn  to  before  me,  this  25th  October^  1848. 

M.  R.  Stans£i.l,  Magistrate. 

Affidavit  No.  3. 

South  Carolina,  7 

Barnwell  District^  \  Personally  appeared  before  me, 
John  Cogburn  and  Derick  Holsonbake,  after  l>eing  duly 
sworn  say,  they  know  the  prisoner,  Jackson  Holmes,  and 
have  known  him  from  boyhood ;  was  raised  in  their  neigh- 
borhood, and  lived  there  ever  since ;  that  his  character  as  a 
good  tempered  and  peaceable  and  moral  young  man,  is  ex- 
cellent. It  is  as  good  as  that  of  any  other  young  man  in  the 
neighborhood.    -Deponents  further  swear,  that  Lovet  Gomil  • 


APPEALS  AT  LAW.  «77 


lioD,  who  is  said  to  have  been  present  when  CSoHinB  wm  kill-  C^unnu, 
ed,  has  fled  from  the  State,  since  Ck)llins  was  killed.  Wot,  ima  ^ 

J.  COGBURN,  ^^SIIT^ 

DeRICK  HoLSONBAKE.  a  Mm  ofmw 

Sworn  to  before  me,  this  26th  October^  1848.  HolnM. 

M.  R.  Stansell,  Magistrate. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

It  does  not  appear  that  the  prisoner  was  brought  up  for  bail 
under  the  habeas  corpus  Act ;  but  the  provisions  found  in  the 
7th  sec.  of  that  Act  have  nevertheless  been  appealed  to  as 
affording  a  rule  accord fng  to  which  he  should  have  been  dis- 
charged on  bail. 

It  is  too  late  now  to  say,  since  the  case  of  the  SUUe  v.  flSEfl, 
that  a  Judge  of  the  Court  of  Sessions  may  not  admit  to  bail  ^  *""^  *** 
even  one  against  whom  a  true  bill  has  been  found  for  a  cap- 
ital felony.  No  doubt  the  power  should  be  exercised  with 
the  utmost  caution,  and  it  is  very  probable  that  it  has  been 
much  more  freely  exercised  in  modem  times  than  by  those 
Judges  who  lived  nearer  the  time  when  the  habeas  corpus 
was  passed. 

The  7th  sec.  of  that  Act  is  as  follows :  "  That  if  any  per- 
son who  shall  be  committed  for  treason  or  felony,  plainly  and 
specifically  expressed  in  the  warrant  of  commitment,  upon 
his  prayer  or  petition  in  open  Court,  the  first  week  of  the 
term,  or  the  first  day  of  the  sessions  of  Oyer  and  Terminer 
or  general  gaol  delivery,  to  be  brought  to  his  trial,  shall  not 
be  indicted  some  time  in  the  next  term,  sessions  of  Oyer  and 
Terminer  or  general  gaol  delivery,  after  such  comniitment,  the 
Justices  of  the  said  Court  shall,  upon  motion  in  open  Court,  the 
last  day  of  the  term  or  sessions,  set  at  liberty  the  prisoner  upon 
bail,  unless  it  appear  upon  oath  that  the  witnesses  for  the 
king  could  not  be  produced  the  same  term,  &c, — and  if  such 
prisoner  upon  his  prayer,  &c.  shall  not  be  indicted  and  tried 
the  second  term  or  sessions  he  shall  be  discharged  from  his 
imprisonment." 

A  very  prominent  object  of  the  habeas  corpus  Act  was  to 
rescue  from  imprisonment  those  who  had  not  been  lawfully 
committed  to  prison,  by  a  short  and  effectual  process  in  favor 
of  that  great  constitutional  right  of  an  English  subject  toper- 
sonal  liberty  which  had  long  before  the  Act  of  Charles  the 
second  been  recognised  and  sanctioned  in  Magna  Charta. 
But  the  clauses  of  that  Act  preceding  the  7th  denied  the  writ 
of  habeas  corpus  to  those  who  were  committed  on  warrant 
plainly  and  specifically  expressing  treason  or  felony :  In  such 
cases  the  Judges  were  not  empowered  to  inquire  into  the 
truth  of  the  facts  contained  in  such  warrant  A  further  se- 
curity,, therefore,  is  to  be  found  in  the  7th  section,  above  quot- 
ed, against  the  protracted  detention  of  an  innocent  man, 
though  committed  upon  warrant  wherein  treason  or  felony 
be  ever  so  plainly  expressed. 
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CoLUMBii,       The  grand  scope  of  the  Act,  therefore,  was — Ist  To  pre- 
^^^'  ^^^',  ^®^^  ^^  illegal  imprisonment ;  and  2d.  To  restrain  a  protract- 
or   "C.       '  ed  detention,  though  the  commitment  were  legal  m  the  out- 

Holmes.  It  is  under  the  last  of  these  objects  that  the  prisoner  here 
supposes  he  can  range  his  case. 

Supposing  the  *'  next  term"  ''  after  the  commitment,"  to 
mean  in  this  case  the  current  term  during  which  it  appears 
the  prisoner  surrendered  himself  (which  is  the  most  liberal 
construction  of  the  words  in  his  behalf)  yet  he  could  not  be 
entitled  to  bail  as  matterof  right,  for  either  of  two  circumstan- 
ces will  deprive  him  of  that,  in  other  words,  make  the  said 
7th  section  of  the  Act  inoperative,  to  wit,  first,  that  he  be  in- 
dicted ;  second,  if  not  indicted,  yet  that  it  appear,  on  affida- 
vit, that  the  witnesses  for  the  Slate  could  not  be  produced  at 
that  term.  Now  whatever  may  be  said  in  relation  to  the  se- 
cond obstacle  mentioned,  the  first  undeniably  did  exist. 

The  last  clause  of  the  7ih  sec.  of  the  habecLS  corpus  Act  pro- 
vides for  the  right  of  a  prisoner  to  be  disdiarged  at  the  second 
term  after  his  commitment,  provided  he  be  not  both  indicted 
and  tried.  It  appears  very  obvious  that  this  contingency  has 
not  yet  occurred ;  the  second  term  has  not  yet  arrived — that 
has  been  done  which  was  required  to  be  done  at  the  first 
term,  on  condition  of  enlarging  on  bail  if  it  were  not;  and  it 
would  seem  obvious  also  that  such  was  the  view  of  the  pri- 
soner upon  the  proceedings  below ;  for,  according  to  the  re- 
port, he  did  not  move  for  his  discharge,  but  only  for  bail, 
after  pressing  for  trial  and  failing  in  that.     If  bail  had  been 

f  ranted,  and  we  should  suppose  the  prisoner  to  move  for  his 
ischarge  at  the  next  term,  because  on  his  demand  the  State 
refuses  to  proceed  to  trial,  it  would  seem  that  in  such  case  he 
could  not  be  discharged,  if  we  regard  the  case  of  the  State  v. 
1  BrRT.460.  Buyckj  reaffirmed  by  that  of  the  State  v.  John  ^  Wm.  Lo- 
3  Brev.  415.  g^^^    jjj  those  cases  the  doctrine  was  affirmed  (and  it  is  un- 
questionably true)  that  the  clause  in  question  does  not.  apply 
to  those  who  are  not  in  actual  confinement.  Regarding  these 
two  cases  as  settling  conclusively  the  point  embraced  by  them, 
the  section  under  review  seems  to  contemplate  the  following 
result,  to  wit,  a  prisoner  who  applies  at  the  first  term  of  the 
Court  of  Sessions  succeeding  his  commitment  for  his  trial,  and 
a  bill  of  indictment  is  preferred  against  him,  by  the  grand  jury, 
is  no  longer  entitled  to  invoke  anything  in  the  habeas  corpus 
Act,  but  for  any  purpose  of  enlargement  on  bail  he  must  re- 
sort to  the  general  jurisdiction  of  the  Judges  of  the  Courts  of 
Law  derived  from  the  Common  Law,  and  well  discussed  in 
1  Ti«d^2.  the  case  of  the  State  v.  HUl,  and  the  State  v.  Everett  ^  Pot- 
-wo.    fgjr.    If,  however,  he  be  not  indicted  and  yet  refused  bail  (be- 
cause for  example  the  State  cannot  procure  the  witnesses  at 
that  term)  or  being  indicted  is  still  reuised  bail  upon  an  appli- 
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cation  to  ihe  general  jurisdiction  of  the  Court,  in  both  which^  ^^^^^a& 
cases  the  prisoner  remains  in  confinement,  he  will  at  the  next^  ^^'  ^^^' 
succeeding,  that  is,  at  the  second  term  of  the  Court  after  his  ^       ' 

commitment,  be  entitled  to  his  discharge,  if  he  be  not  both  in-  ^^^^4 
dieted  and  tried.  Holmes. 

No  case  has  been  found  in  the  English  practice  upon  the 
subject  of  bail  in  criminal  cases  which  favors  the  motion  made 
here.  Let  us  resort  to  a  few  examples  as  an  illustration  of 
the  course  pursued  by  English  Judges  in  earlier  times. 

Mrs.  Bamey^s  case. — Bill  of  indictment  at  the  Quarter  Ses-  -  ^^  ^^ 
sions  lor  petty  u*eas6n  and  miu*der  of  her  husband.  She  came  x(^.  ' 
in  custody  and  moved  for  bail.    The  case  was  said  not  to  be  ^ 

within  the  common  rule;  but  it  appearing  by  aflSdavit  that 
the  prosecution  was  malicious,  and  there  being  nothing  done, 
either  upon  the  indictment  or  coroner's  inquest,  or  at  the  as* 
sizes,  and  the  mau  being  dead  above  a  year,  she  was  bailed — 
(not  discharged,  nor  the  indictment  quashed.) 

King  V,  Delamere, — the  motion  was  for  bail  for  want  oficomb.  6.  m 
prosecution.    It  was  said  that  the  Grand  Sessions  held  at  time  of  James 
Chester  would  be  regarded  as  a  term,  and  if  the  prayer  had        ^^• 
been  there  the  party  might  have  been  bailed ;  but  being  made 
elsewhere  (it  was  Mich,  termj  he  could  have  no  advantage 
from  the  prayer  there  made,  tnough  on  the  first  day  of  the 
term.    It  was  further  determined  that  though  the  word  in 
the  Act  was   "  witnesses,"  yet  the  absence  of  one  witness 
was  enough — and  that  the  oath  required  might  be  viva  voce. 
The  party  was  bailed — but  only  on  consent  of  the  Attor- 
ney General. 

The  King  v.  Bell  and  wife.  Felony  in  stealing  goods  be-  Andrews,  64, 
longing  to  the  Guardians  of  the  Poor  of  Canterbury.  Two  ^"^^ 
sessions  had  passed  since  commitment  without  trial,  though 
the  parties  themselves  had  endeavored  to  bring  it  on.  They 
were  ordered  to  bail  (not  discharged,)  Lee,  C.  J.  observing — 
the  principal  reason  of  admitting  them  to  bail  was  that  they 
might  have  been  tried  before,  there  ^having  been  an  assize 
since  their  commitment ;  and  he  said  he  remembered  a  simi- 
lar case,  where,  on  account  of  delay,  the  defendant  was 
bailed. 

Crosby's  case  shews  conclusively  the  construction  given  in  3  Modem,  66. 
1694  in  England  to  the  clause  under  consideration  of  the 
habeas  corpus  Act.  Crosby  was  brought  to  the  bar  by  habeas 
corpus,  upon  a  prayer  to  be  discharged  or  bailed^  having  en- 
tered his  prayer  the  first  day  of  TYinity  term  last,  (this  ap- 
plication was  in  Mich.)  and  he  was  indicted  for  treason  at 
the  last  term.  At  the  term  present  he  was  indicted  for  the 
same  species  of  treason,  but  had  never  been  tried  on  either  of 
them.  It  was  alleged  by  Crosby's  counsel  that  the  object  of 
the  statute  was  that  no  person  should  be  above  two  terms 
under  the  same  accusation — and  of  that  opinion  was  Holt, 
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CoLUMBfi,   wh6  said  that  '*  (he  prayer  relates  to  the  commitment,  so  that 

Nor.  1848.  ^jj^  party  ought  to  be  tried  for  the  treason  for  which  he  ia 

'^        j^      'commiUed  within  two  terms;  and  tlie  design  of  the  Act  was 

Widkef     ^^  prevent  a  man's  lying  under  an  accusation  for  treason,  &c. 

Bi^op.     above  two  terms." 

Certainly  the  habeas  corpus  Act  did  not  enlarge  the  liber- ^ 
ty  of  the  subject,  nor  introduce  any  new  principle ;  neither 
affe  its  remedial  provisions  by  any  means  co-extensive  with 
the  powers  exercised  by  the  King's  Be  nch  in  favor  of  vindi- 
cating the  liberty  of  individuals  improperly  confined,  and  this 
by  authority  of  the  common  law.  But  it  solved  all  doubts  as  to 
the  right  of  the  Judges  of  the  Court  of  Common  Pleas  to  issue 
the  writ ;— -and  as  to  the  right  of  the  Judges  of  the  Law 
Courts  to  issue  the  same  in  vacation.  Its  provisions  are  ad- 
mirable also  in  enforcing  obedience  to  the  writ,  promptly  and 
faithfully.  But  however  venerable  the  statute  has  become 
by  its  intrinsic  merits  and  its  incorporation  into  our  funda- 
mental laws  in  America,  it  ought  not  to  be  imagined  that 
any  new  immunity  has  been  derived  from  that  quarter ;  or 
that  it  should  operate  a  general  gaol  delivery  on  principles 
unknown  to  the  common  law. 

This  Court  is  satisfied  that  there  was  nothing  in  this  cele- 
brated Act  which  entitled  the  prisoner  in  the  present  case  to 
his  discharge  ;  nor  any  thing  in  the  cause  shewn,  considered 
independent  of  the  Act,  which  entitled  him  to  bail. 

Nevertheless  we  do  not  design  to  foreclose  the  prisoner 
from  applying  again  for  bail,  provided  he  has  any  additional 
cause  to  exhibit.  To  this  purpose  a  Judge  at  Chambers  is 
quite  adequate;  and  perceiving  nothing  of  error  in  the  ruling 
of  the  Judge  on  Circuit,  the  motion  in  this  case  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


Robert  Walker  et  al,  executors^  v.  Eli  C  Bishop  et  ah 

Unless  tkere  be  an  appeal  from  the  decision  of  the  Ordinary,  costs  are  not  given 
by  the  Act  of  1839. 

Before  Richaadson,  J.  at  Fairjidd^  Fall  Term^  1848. 

This  was  an  appeal  from  the  decree  of  the  Ordinary,  re- 
fusing to  allow  costs  to  the  appellants,  who  had  been  success- 
ful parties  to  a  suit  in  his  Court.  The  Circuit  Judge  dismiss- 
ed the  appeal,  on  the  ground  that  there  had  been  no  appeal 
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from  the  decision  of  the  Ordinary,  on  the  merits  of  the  case :   5®^^™2"> 
and  the  appellants  now  moved  to  reverse  that  decision.  vl_  ^     \ 

Bayce,  for  the  motion.  jp^^^^^ 

Hamfnondy  contra.  t. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  the  case  of  TTiomson  v.  /'Vr,  it  is  very  well  said  by    i  Rich.  4. 
our  brother  Wardlaw,  that  "  costs  are  in  the  nature  of  penal- 
ties, and  the  statutes  granting  them  have  always  been  strictly 
construed." 

The  13th  section  of  the  Act  of  '39,  concerning  the  office  ^^  ^  '^^ 
and  duties  of  Ordinary,  provides:  "in  all  such  appeals"  ^ 
(meaning  appeals  from  the  decision  of  the  Ordinary,)  "  the 
party,  in  whose  favor  final  judgment  may  be  pronounced  by 
the  Court  of  Appeals  in  Law  or  Equity,  shall  be  entitled  to 
tax  and  receive  all  his  reasonable  and  proper  costs  and  char- 
ges and  expenses,  in  either  of  the  said  Courts,  and  also  in 
the  Court  of  Ordinary." 

It  is  enough  here  to  remark  that  the  parties  claiming  costs, 
are  not  within  this  provision. 

There  was  no  appeal  from  the  decision  of  the  Ordinary 
establishing  the  will.  Unless  there  be  an  appeal,  costs  are 
not  given  b^  the  Act,  and  hence  the  party  cannot  have  them. 

The  motion  is  dismissed. 

The  whole  Court  concurred. 
Motion  refused. 


Francis  Freeman  v.  E.  Clark  et  al. 

In  all  actions  on  wriUen  contracts,  when  the  liability  is  joint  and  several,  and 
that  appears  either  from  the  count,  or  firom  the  copy  of  the  writing  filed  with  the 
declaration  or  process,  the  rule  allows  the  plaintiff  failing  to  prove  the  case 
against  all  the  joint  makers,  obligors  or  covenantors,  to  discontinue  as  to  those 
against  whom  there  is  no  proof,  and  even  as  to  others  against  whom  there  may 
be  proof,  and  take  judgment  against  one,  against  whom  the  proof  establishes 
the  contract. 

Be/ore  Wardlaw,  J.  at  Edgefidd,  Fall  Term,  1848. 

Assumpsit  on  note. — The  note  on  its  face  seemed  to  be  a 
joint  and  several  note  by  Elizabeth  Clark,  Ellington  Clark, 
and  ]£.  D.  Wells,  payable  to  M.  D.  Wells  or  bearer. 

'It  was  admitted  that,  for  valuable  consideration,  Elizabeth 
Clark  and  Ellington  Clark  had  made  the  note  joint  and  sev- 
eral, and  delivered  it  to  M.  D.  Wells. 

Afterwards,  for  a  new  and  valuable  consideration  passing 
36 


282  APPEAU3  AT  LAW. 


CoLujttu,  from  the  plaintiff,  Freeman,  to  Wells,  Wells  transfened  and 

^NoT,  1848.^  delivered  the  note  to  Freeman,  at  the  same  time  signing  his 

.^^       '(Well's)  name  underneath  the  names  of  the  original  makers. 

^*^™*         Freeman  sued  out  his  writ  and  filed  his  declaration  against 

Claik.      the  three  whose  names  appear  on  the  note.   The  counts  were, 

first,  bearer  against  joint  makers  of  a  note ;  second,  money 

had  and  received  ;  third,  account  stated. 

Elizabeth  Clark  died,  and  her  death  was  suggested.  The 
defendants  moved  for  a  aon-suit,  on  the  ground  that  they 
had  made  no  joint  contract,  such  as  was  allied.  The  plain- 
tiff then  moved  for  leave  to  discontinue  as  to  Wells.  The 
plaintiff's  motion  was  granted,  and  verdict  for  the  plaintiff, 
against  Ellington  Clark,  was  rendered. 

The  defendants  renewed  their  motion  for  a  non-suit,  on  the 
grounds : 

1.  That  the  contract  declared  on,  not  having  been  joint,  it 
was  a  misjoinder  of  defendants,  and  they  were  entitled  to  a 
non-suit. 

2.  That  admitting  the  contract  to  have  been  joint,  yet  the 
plaintiff,  having  sued  both  defendants,  and  declared  against 
them  on  it  as  such,  had  no  right,  according  to  law  and  the 
practice  of  this  Court,  to  discontinue  on  the  trial  as  to  one  of 
the  defendants,  and  to  proceed  to  verdict  and  judgment 
against  the  other. 

The  plaintiff  also  appealed,  on  the  ground  that  he  had  the 
right  to  maintain  the  action  as  bearer,  against  both  of  the 
defendants. 

Bauskett,  for  the  defendants. 
Griffin^  for  the  plaintiff. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  point  of  practice  involved  in  the  defendant's  motion, 
cases,  ^^  *^'®  cdi^i  has  been,  I  think,  considered  settled  since  1821. 
Tof  3.  p.  3.  At  fall  terra  of  that  year  was  presented  to  the  Court  the 
case  of  Dobbins  v.  R.  and  Levi  JFKlbum,  who  were  sued  as 
joint  and  several  makers  of  a  promissory  note.  In  it  Judge 
Colcock  had  non-suited  the  plaintiff,  inasmuch  as  he  failed 
to  prove  the  case  against  Levi  Hilburn.  He  delivered  the 
opinion  of  the  Court  of  Appeals,  holding  and  ruling,  as  is 
well  settled  by  the  English  cases,  that  when  two  are  sued 
on  a  joint  contract,  and  it  cannot  be  proved  as  laid,  the  plain- 
tiff must  fail.  His  brethren  Johnson,  Nott  and  Huger,  con- 
stituting a  majority  of  the  Court  who  heard  the  case,  con- 
curred in  the  result,  inasmuch  as  the  plaintiff  had  released 
Richard  by  the  discharge,  without  his  knowledge,  of  Mason, 
one  of  the  original  makers,  but  stated  their  opinion  on  the 
point  before  us,  thus :  ''  I  concur  in  this  opinion,  but  not  in 
the  position  that  the  plaintiff  cannot  discontinue  against  one 
defendant,  when  the  cause  of  action  is  joint  and  several.    I 
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think  it  within  the  discretion  of  the  Court,  bat  ought  not  to  ^^^'TS^ 
be  exercised  when  it  wt)uld  operate  as  a  surprise  on  the  J^^^'  ^^^ 
plaintiff."  ^T^ 

The  case  of  Caldwell  v.  Harp  recognised  and  affirmed      '^"^^ 
the  same  doctrine    It  has  ever  since  been  uniformly  followed,      ciadc 

It  is,  perhaps,  necessary  to  define  with  more  precision,  (if  ^^ 

possible,)  the  cases  where  it  applies.  ^^' 

In  all  actions  on  written  contracts,  when  the  liability  is 
joint  and  several,  and  that  appears  either  from  the  count,  or 
from  the  copy  of  the  writing  filed  with  the  declaration  or 
process,  the  rule  allows  the  plaintiff  failing  to  prove  the  case 
against  all  the  joint  makers,  obligors  or  covenantors,  to  dis- 
continue as  to  those  against  whom  there  is  no  proof,  and  even  as 
toothers  against  whom  there  may  be proof^  and  take  judgment 
against  one  against  whom  the  proot  establishes  the  contract* 
In  such  a  case  there  can  be  no  surprise,  for  the  several  liabil- 
ity is  apparent  on  the  record.  To  allow  the  objection  to  pre- 
vail, i3  only  to  turn  the  party  round.  This  we  have  sedu- 
lously avoided,  in  all  our  departures  from  the  English  practice. 

The  case  of  Pitch  v.  Heisse  affirms  the  same  rule.    It   Chw.  186. 
n^rely  qualifies  it,  by  deciding  that  the  party  of  his  own 
head  cannot  discontinue  without  leave  of  the  Court 

It  is  very  true  that,  according  to  Olenn  v.  SimSy  if  Wells  i  Rich.  31 
had  been  one  of  the  original  makers  of  the  note  payable  to 
himself,  that  such  a  fact  would  have  discharged  the  legal  ob- 
ligation :  but  the  proof  shews  that,  on  negotiating  it  to  the 
plaintiff,  he  subscribed  his  name  as  one  of  the  makers ;  that 
made  a  good  several  promise  on  his  part  to  the  bearer.  Such  2  McMqU. 
a  contract  is  abundanti  v  sustained  by  Stonetf  v.  BeaiAien.  3i3. 

In  this  case,  on  the  race  of  the  paper,  the  contract  appear- 
ed to  be  joint  and  several.  It  might  well  be  supposed  that 
the  plaintiff,  the  bearer,  could  so  recover  upon  it  It,  how- 
ever, is  perfectly  clear  from  what  I  have  said,  and  from  Ives 
V.  Pickett^  OcUs  and  Griffith^  that  Wells's  undertaking  could  9  MeC.S7i-3. 
not  be  treated  and  considered  as  joint  with  the  other  makers. 
When  this  appeared,  it  would  operate  neither  surprise  nor  in- 
jury to  the  defendant,  Ellington  Clark,  to  permit  the  plain- 
tiff to  discontinue  as  to  Wells. 

The   motions  of  both  defendant  and  plaintiff   are  dis- 
missed. 

The  whole  Court  concurred. 

Motions  refused. 
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Columbia, 

Not.  1848.  Rdfert  McEUiettny  v.  JVm.  Wylie. 


McElhenny   Que  ^ho  officiously  accompanied  the  deputy  sheriff,  to  aid  in  executiag  a>?.  fa. 
y^J^^  unneceBsarily  at  a  late  hour  of  the  night;  and  who,  against  the  will  of  the  par- 

ty rightfully  ia  possession  of  the  pn^erty,  entered  his  house  without  the  onn- 
mand  of  the  deputy,  aroused,  alaraied,  and  insulted  his  fieunily,  and  forcibly 
took  the  property  therefrom,  kdd  to  be  a  trespasser  without  justification  or 
excuse. 

Before  O'Neall,  J.  at  Chester,  Fall  Term,  1848. 

This  was  an  action  of  trespass,  for  entering  the  plaintiff's 
house  in  the  night  time,  and  committing  many  alleged  acts 
of  violence. 

The  proof  very  clearly  shewed,  that  a  man  of  the  name 
of  Leroy  Davis,  had,  by  pretence  of  great  friendship  to  the 
plaintiff,  succeeded  in  obtaining  bills  of  sale  of  the  whole  of 
the  plaintiff's  negroes.  He  certainly  succeeded  in  getting 
in  debts  of  the  plaintiff,  in  some  instances  at  a  considera- 
ble discount,  to  the  amount  which  he  was  to  pay  for  the 
V  negroes. 

Davis  had  been  held  to  bail,  and  to  discharge  his  bail  con- 
fessed judgment.  Execution  was  immediately  issued  and 
placed  in  the  hands  of  the  deputy,  with  orders  to  seize  such 
of  the  negroes  as  had  belonged  to  the  plaintiff,  and  which 
were  still  in  his  possession,  and  which  the  plaintiff  had  con- 
veyed to  Davis.  Davis,  the  deputy  (Mr.  Albright,)  the  de- 
fendant, and  Jackson  Wylie,  went  to  the  plaintiff's  house  at 
a  late  hour  of  the  night.  Davis  did  not  go  immediately  to 
the  house,  he  remained  in  the  road  some  distance  from  it. — 
The  deputy  (Albright,)  William  and  Jackson  Wylie,  examin- 
ed the  negro  houses  and  kitchen — the  negroes  were  not 
found.  The  fire  was  pot  out  in  the  kitchen  by  one  of  the 
plaintiff's  sons ;  the  party  then  built  a  fire  in  the  yard.  The 
deputy  and  the  two  Wylies  went  into  the  dwelling,  where 
the  plaintiff,  his  wife  and  daughter  were  in  bed,  and  William, 
the  defendant,  pushed  aside  the  plank  of  the  loft,  went  up^ 
found  the  negroes,  seized  and  handed  them  down  to  the  de- 
puty, who  then  levied  upon  them.  There  were  many  acts 
of  rudeness  and  violence  proved  by  the  plaintiff's  family,  but 
denied  by  the  deputy  (Albright.)  It  did  not  appear  that  the 
defendant  was  acting,  in  any  thing,  by  the  command  of  the 
deputy.  He  went  along,  it  seemed,  as  the  friend  of  Davis,  to 
shew  the  property.  When  it  was  suspected  the  negroes 
were  in  the  loft  of  the  house,  the  deputy  refused  to  move  the 

Elank  or  to  go  up.    TJ;}e  defendant  then  went  of  his  own 
ead.    According  to  the  proof  of  the  plaintiff,  the  defendant 
was  forbidden  to  enter  the  house,  and  commanded  repeatedly 
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to  leave  it,  which  he  refused  to  do.  The  plaintiff  had,  after  Columbia, 
conveying  the  negroes  to  Davis,  taken  them  from  him  on  ^®^*  ^®^- 
hire.  ' ^ ' 


The  jury  were  told  that  the  title  to  the  negroes  was  out  of  ^<^«""y 
the  plaintiff,  both  by  the  bill  of  sale  and  also  by  the  contract  Wyiie. 
of  hire,  and  that,  therefore,  their  value  could  not  enter  into 
the  verdict  of  damages.  His  Honor  told  the  jury,  that  he 
believed  Davis's  conduct  was  fraudulent,  and  that  the  whole 
transaction,  might  be  ripped  up  in  the  Court  of  Equity. — 
Bere^  however,  he  told  the  jury  they  could  not  regard  the 
fraud,  if  there  was  any.  The  plaintiff  was  bound  by  his 
deed,  and  by  the  contract  of  hire.  The  defendant,  he  told 
the  jury,  could  not  justify  under  the  deputy  sheriff.  He  was, 
on  the  facts  proved,  clearly  a  trespasser.  The  amount  of 
damages  was  left  to  the  jury.  They  found  for  the  plaintiff 
$176  damages. 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial 
in  the  above  case,  on  the  following  grounds : 

1.  Because,  it  is  respectfully  submitted,  the  presiding 
Judge  erred  in  stating  to  the  jury,  as  matter  of  law.  that  the 
deputy  sheriff  had  no  right  to  take  the  defendant  with  him 
to  assist  him  in  making  the  levy  on  the  property  of  Leroy 
Davis. 

2.  Because  the  presiding  Judge  erred  in  slating  to  the  jury, 
as  matter  of  law,  that  the  sheriff  or  his  deputy  had  no  right 
to  take  men  with  him  to  aid  him  in  the  execution  of  civil 
process. 

3.  Because  the  presiding  Judge  erred  in  stating  to  the  jury 
that  he  had  no  doubt  but  the  whole  transaction  between  Da- 
vis and  the  plaintiff  was  a  fraud,  when,  from  the  proof,  it 
was  clear  that  a  fair  price  was  agreed  to  be  paid  for  the  ne- 
groes, and  there  was  no  proof  to  shew  but  that  the  same  was 

Said ;  and  even  if  fraudulent,  the  fraud  was  imknown  to  the 
efendant,  and  was  foreign  to  the  matters  in  issue. 

4.  Because  the  proof  was  clear  and  undisputed,  that  the 
negroes  levied  on  by  the  sheriff  were  the  property  of  Leroy 
Davis :  that  the  bail  of  Davis  had  been  released  with  the 
understanding  that  the  negroes  of  Davis  should  be  seized  by 
the  sheriff,  to  pay  the  debt  mentioned  in  the  execution  :  that 
the  defendant  went  with  the  sheriff  to  assist  him  in  execut- 
ing said /f. /a. :  that  the  slaves  of  Davis  were  secreted  in  the 

S arret  of  the  dwelling  house  of  the  plaintiff,  and  that  the 
efendant  did  nothing  more  than  peaceably  assist  the 
sheriff  in  obtaining  possession  of  said  slaves.  The  verdict 
is  contrary  to  law  and  the  facts  of  the  case,  and  the  dama- 
ges are  excessive. 
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Cobnoni,  ARaUMENT. 

t  UPAlUly,  for  the  motion,  said  the  sheriff  had  a  right  to 

McElhenny  ^^^^  ^^Y  ^^^  ^^^^  ^^^  ^^  ^^^  ^"  executing  a  final  process — 

T.         that  this  was  not  the  castle  of  Davis  to  protect  his  goods :  6 

WyU«:     Bac.  Abr.  Title  Trespass,  G.  Sec.  1 ;  DeOrafenreid  v.  Mr- 

chell,  3  McC.  506 ;  and  that  a  man's  house  was  only  a  castle 

to  protect  himself  and  his  goods. 

Rutland,  contra,  insisted  that  it  was  a  trespass,  that  it  was 
at  the  hour  of  midnight,  and  that  the  sheriff  having  done 
the  same  thing,  would  have  been  a  trespasser  in  any  civil 
case ;  Act  of  1^9,  page  36,  and  sec.  62. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  second  sentence  of  the  62d  section  of  the  Act  of  '39, 
"concerning  the  office,  duties,  and  liabilities  of  sheriff,"  pro- 
vides, "  The  sheriff  by  himself,  or  his  regular  deputy,  shall 
have  power  to  call  out  the  posse  comitaitis  to  his  assistance, 
whenever  he  is  resisted,  or  nas  reasonable  grounds  to  suspect 
and  believe  that  such  assistance  will  be  necessary,  in  the  ser- 
vice or  execution  of  process,  in  any  criminal  case."  If  ex- 
pressio  unius  be  exclusio  cUterius,  then  it  would  seem  to  be 
too  plain  to  admit  of  doubt,  that  the  posse  can  only  be  called 
out  in  criminal  cases. 

If,  however,  the  power  still  remains  m  executing  final  pro- 

Bac  Ab  T'L  ^®^®  ^^  ^^^^^  cases,  it  does  not  authorize  such  a  resort,  until 
ShC  n!  3.^  there  be  resistance,  or  a  shew  of  it.    Here  there  was  nothing 
like  resistance.    The  slaves  were  merely  concealed. 
It  may  be,  and  I  think  that  is  the  better  opinion,  that  the 

Bac.  Abr  Tit  ^^^^^^  ^^  ^^^  deputy  may  take  with  him  assistants,  in  the 
Shff.  H.  3.  execution  of  final  or  mesne  process.  It  is  true,  it  is  said,  in 
JSoc.  Abr.  T^.  TYespass,  O, ;  "  if  a  stranger  have  officious- 
ly assisted  a  sheriff  in  the  execution  of  a  Ji,  fa.  which  issued 
upon  a  regular  judgment,  he  is  not  liable  to  an  action  of  tres- 
pass, for  it  is  not  only  lawful,  but  it  is  the  duty  of  every  man 

10  Mod  94-5  ^^  assist  in  the  execution  of  such  writ."  Templeman^s  case 
'is  referred  to :  and  it  is  true,  in  the  3d  ruling  it  is  said,  "  the 
command  or  desire  of  the  bailiff  is  not  necessary,  for  every 
one  not  only  may,  but  is  by  law  bound  to  give  their  assist- 
ance to  officers  in  execution  of  justice."  But  on  referring  to 
the  case  it  does  not  seem  to  have  been  necessarily  involved. 
The  defendant  pleaded  that  he  entered  in  aid  of  a  bailiff, 
who  had  a  writ  of  execution,  and  took  the  goods  of  another, 
and  not  the  plaintiff.  The  plaintiff  demurred.  In  such  a 
case,  an  entry  in  aid  of  a  bailiff  was  to  be  presumed  to  be 
by  his  command.  In  Bac  Abr.  at  the  same  reference,  it  will 
be  found  that  an  officious  assistant,  entering  without  the  com- 
mand of  the  sheriff  or  his  deputy  or  bailiff,  cannot  justify  as 
they  can.  He  takes  upon  himself  the  peril  of  shewing  that 
he  is,  in  every  respect,  faultness. 
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In  this  case  there  are  many  features  like  the  case  of  Parkes   Columbu, 
and  Percival  v.  Evans,  under  bailiff.    It  appears  there,  that  ^^^  ^^^'^ 
the  bailiff  and  others  knocked  at  the  door  of  Parkes's  house,  TTTT       ' 
with  private  process  to  arrest  one  Brocklesberry  who  lodged  ^^^^''^y 
there.    Parkes's  wife  opened  the  door  a  little,  they  thereupon      W7U6. 
rushed  in  with  drawn  swords,  bore  down  the  lady,  and  broke 
open  the  chamber  door ;  and  also  broke  open  Percival's  house    ^^'  ^ 
adjoining,  to  get  instruments  to  break  doors.    The  Lord  Chief 
Baron  and  Chief  Justice  Hobart  held  the  first  entry  unlaw* 
ful,  for  the  opening  of  the  door  was  occasioned  by  their  craft, 
and  then  used  to  the  violence  which  they  intended. 

Here  the  defendant  was  in  company  with  the  deputy; 
there  is  no  evidence  whatever  that  he  went  at  his  request:  they 
went  at  night,  after  the  family  had  retired  to  rest.  They 
opened  and  entered  the  kitchen ;  there  the  son  of  the  defend- 
ant found  them ;  the  deputy  followed  him  into  the  dwelling, 
as  he  said.  After  examining  a  negro  house,  the  party  return- 
ed to  the  kitchen ;  the  fire  was  extinguished  by  one  of  the 
plaintiff's  sons.  The  party  then  builded  a  fire  near  the  door 
of  the  dwelling  house.  They  entered  it  against  the  will  of 
the  plaintiff.  The  defendant  in  the  entry,  and  in  going  up 
akft,  acted  of  his  own  head.  The  witness  of  the  plaintiff 
proved  that  they  carried  torches  through  the  house,  examin- 
ed under  the  beds  where  the  plaintiff,  his  daughters,  and  other 
members  of  the  family  were  sleeping.  This  was  as  much 
an  entry  by  craft,  as  was  the  case  in  Parkes  and  Percival  v. 
Evans,  and  the  entry,  like  that,  unlawful. 

But  in  another  point  of  view,  the  defendant  ought  to  be  re- 
garded as  a  trespasser  without  justification.  It  is  plain  that 
Sie  whole  affair  was  got  up,  so  sis  to  give  to  Davis  the  pos- 
session of  the  slaves.  He  was  in  company,  but  did  not  go  tp 
the  house ;  he  waited  in  the  road  until,  like  the  lordly  l^ast 
of  the  forest,  his  prey  could  be  hunted  down  for  him.  It  is  the 
first  time  in  the  history  of  jurisprudence,  that  a  defendant  in  ' 

execution  was  one  of  the  sheriff's  assistants  to  make  a  levy. 
It  is  only  to  be  believed  that  he  did  assist  in  order  to  secure 
the  property  to  himself  The  defendant  was  his  friend,  he 
was  one  of  the  appraisers  of  the  property,  when  he  was  to 
take  it  at  a  valuation  from  the  plaintiff:  he  was,  I  think,  one 
of  the  witnesses  to  the  deed ;  the  next  day  after  this  affair, 
he  and  his  brother  came  back  and  demanded  the  negroes's 
clothes — they  were  refused ;  he  and  his  brother,  then,  went 
into  the  negro  house,  on  the  plaintiff's  land,  tore  down  a 
dresser,  and  took  away  the  negroes's  clothes.  These  occur- 
rences, on  the  next  day,  were  in  proof,  but  were  not  allowed 
to  enter  into  the  verdict.  They,  however,  shew  that  the  acts 
of  the  defendant  were  not  in  aid  of  the  law ;  but  that  they 
were  the  result  of  the  strong  wilful  man's  power  over  the 
poor  and  the  weak. 
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Columbia.       I  think,  too,  that  the  levy  in  the  night  may,  as  in  ! 
Nov.  1848.  gi^Q  Y.  Thackum  and  Mai/son,  be  very  well  thrown  i 


Filson 
v. 


TTie 

into 

the  scale  to  shew  that  this  was  a  mere  naked  trespass,  under 

color  but  without  the  sanction  of  law.    It  is  true  that  it  may 

Filson.     often  be,  that  a  levy  can  only  be  made  at  night,  and  where 

that  necessity  is  shewn,  T  should  think  it  might  excuse  the 

1  Bay,  353.  officer.  But  when  he  goes,  without  any  previous  attempt  to 
levy,  at  a  late  hour  of  the  night,  and  thus  unnecessarily  in- 
trudes on  the  rest  of  the  debtor  and  his  family,  it  shews  a 
wantonness  which  may  even  make  a  sheriff  a  trespasser 
from  the  beginning,  much  more  an  officious  assistant 

3  McC.606.  It  is  true,  as  is  ruled  in  DeGrqffenreid  v.  Mitchell,  a  man 
cannot  make  his  house  the  protection  of  another's  goods 
against  execution.  But  in  this  case,  although  legally  the 
slaves  were  the  property  of  Davis,  yet  they  were  not  in  the 
possession  of  the  plaintiff,  as  in  DeGrraffenreid  v.  Mitchell^ 
to  assist  the  owner  in  keeping  them  from  seizure  under  exe- 
cution. They  had  been  rightfully  in  the  plaintiff's  posses- 
sion, under  the  contract  of  hiring,  which  had,  it  is  true,  ter- 
minated. But  the  owner  had  not  demanded  possession.  In- 
deed he  lived  in  North  Carolina,  and  I  am  not  aware  that  he 
had  made  any  application  for  the  slaves  personally,  or  by 
agent.  The  plaintiff,  too,  had,  I  think,  a  great  equity  to  re- 
tain the  possession,  until  this  whole  affair  was  investigated, 
in  another  forum,  and  Davis's  accounts  were  properly  ar- 
ranged and  settlea.  Hence  this  case  is  not  at  all  parallel  to 
DeGraffenreidv.  Mitchell,  and  the  sanctity  of  the  plaintiff's 
house  is  not  affected  by  officiously  attempting  to  conceal  the 
property  of  another. 

The  trespass  of  the  defendant,  without  justification  or  ex- 
cuse, being  made  out,  wo  think  there  is  nothing,  in  any  of 
the  grounds  of  appeal,  which  ought  to  send  this  case  back 
for  another  trial. 

The  motion  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


Elizabeth  FUson  v.  William  FUson. 

One  who  was  not  an  attesting  witness  to  a  will,  but  was  nominated  as  executor, 
and  renounced  before  intenneddling,  can  prove  the  execution  of  the  wilL 

Before  O'Neall,  J.  at  Laurens,  Spring  Term,  1848. 

This  was  an  appeal  from  the  decision  of  the  Ordinary,  ad- 
mitting to  probate,  in  solemn  form  of  law,  the  last  will  and 
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testament  of  Alexander  Filson,  deceased.    The  will  appear-  CoLUMBii, 
ed  to  be  attested  by  Dr.  William  Leak,  Dr,  M.  J.  Lockhart,^^^  ^^• 
and  Milton  Pyles.    Henry  C.  Young,  Esq.  drew  the  will,  *^     Z>        * 
which  was  without  date  ;  it  gave  the  testator's  entire  estate      *^"^ 
to  a  distant  relative,  the  defendant,  whom  he  had  never  seen.      Filson. 
Mr.  Young  was  appointed  the  executor.    The  appellant  was 
the  widow  of  the  testator,  Alexander  Filson,  deceased :  his 
estate  was  large  and  valuable,  worth  probably  $30,000.    He 
married  the  appellant,  who  was  a  widow  with  two  children. 
He  must  have  been  nearly  sixty  years  of  age  when  he  mar*- 
ried  her.    He  left  no  children  at  his  death. 

The  witness.  Dr.  William  Leak,  testified  that  he  had  no 
recollection  whatever  of  the  execution  of  the  will.  The  sig- 
nature, ''  William  Leak,"  as  one  of  the  subscribing  witnesses, 
he  said  is  his  hand  writing.  If  he  had  not  seen  the  will  ex- 
ecuted,  he  would  not  have  subscribed  his  name  as  a  witness. 
He  and  Dr.  Farrow,  in  '29  and  '30,  occupied  a  part  of  the 
same  building  in  which  Mr.  Young  kept  his  office  as  an  at- 
torney at  law.  M.  J.  Lockhart  was  a  student  of  medicine 
with  them,  and  Milton  Pyles  was  a  student  at  law  with  Mr. 
Young.  Lockhart  and  Pyles  have  removed  to  Mississippi ; 
they  were  both  examined  by  commission.  Pyles  saici  he 
had  no  recollection  whatever  of  either  Filson  or  the  execu- 
tion of  his  will :  but  that  he  would  not  have  subscribed  his 
name  as  a  witness,  if  he  had  not  seen  the  will  executed. — 
Lockhart  proved  that  he.  Leak  and  Pyles  saw  the  testator 
execute  the  will,  and  that  they,  in  his  presence,  witnessed  its 
execution :  that  it  wsls  executed  in  Mr.  Young's  office,  who 
called  upon  him  to  witness  the  execution. 

Henry  C.  Young,  Esq.  upon  the  death  of  the  testator,  re- 
nounced in  writing,  his  executorship.  He  was  offered  as  a 
witness,  he  was  objected  to.  The  Circuit  Judge  says,  '^  I 
thought  him  competent.  He  certainly  had,  now^  no  interest, 
and  never  had  any  fixed  certain  interest ;  the  utmost  was 
that  he  had  a  mere  possible  expectant,  pecuniary  interest,  at 
the  moment  of  execution,  which,  according  to  some  of  the 
cases,  made  him  incompetent  as  one  of  the  attesting  witnes- 
ses. The  case  of  Durant  v.  Ashmore  is  full  to  the  point,  3  Rich.  184. 
that  a  person  named  as  executor,  who,  like  Young,  had  re- 
nounced before  probate,  was  a  competent  witness  for  every 
purpose,  except  possibly  attestation." 

He  was  thereiore  sworn,  and  proved  that  he  drew  the  will 
by  the  testator's  directions,  in  the  year  '29  or  '30 — that  he 
died  in  '41 — that  he  was  of  sound  mind  at  the  execution — 
that  he  came  from  his  own  house,  12  or  14  miles  from  the 
Ck>nrt  House,  to  havejiis  will  executed.  He  (the  testator) 
said  none  of  his  property  should  go  into  the  possession  of  the 
fiimily  of  his  wife ;  he  had  much  rather,  he  said,  it  should  be 
hia  (the  witness's)  property.  He  desired,  he  said,  that  his 
37 
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CoLUMwu,  will  should  be  kept  secret :  he  lived  bad  enough  as  it  was ; 
^ifoT.  1848.  1^  would  be  worse  if  it  were  known  ;  he  complained  of  the 
Zy  mal  treatment  of  his  wife  and  step-daughter.  (Miss  Dillard.) 
i^on  rphis  witness  proved  that  he  saw  the  testator  execute  the 
Fitoon.  will,  that  Leak,  Pyles,  and  Lockhart  witnessed  it  in  the  pre- 
sence of  the  testator.  He  knew  their  respective  handwritings, 
and  that  the  ndme  of  each  of  the  witnesses  to  the  will  was 
the  proper  hand  writing  of  the  person  it  purported  to  be.  He 
proved  that,  at  the  moment  of  execution,  he  sealed  up  the 
will,  and  at  the  request  of  the  testator,  he  kept  it  so  sealed, 
until  after  his  death,  when  he  placed  it  in  the  hands  of  the 
Ordinary. 

It  was  abundantly  proved  that  the  testator  was  a  man  of 
good  sound  understanding ;  some  of  the  witnesses  said  be 
had  even  an  uncommon  mind  and  memory.  He  was  a  stout 
man  of  his  age  ;  he  lived  eleven  years  after  he  made  his  will, 
often  spoke  of  it,  told  where  it  was,  and  its  contents. 

The  jury  were  told  that  to  be  a  legal  will,  it  must  be  execu- 
ted by  and  under  no  legal  disability  ;  of  sound  and  disposing 
mind,  memory  and  understanding,  in  the  presence  of  three 
or  more  credible  witnesses,  who  must,  in  the  presence  of  the 
testator,  subscribe  their  names  as  witnesses.  His  Honor  told 
them  that  he  thought  all  this  had  been  shewn.  For  Lock- 
hart  and  Young  had  fully  proved  all  the  requisites  attending, 
and  required  by  law,  at  the  execution  of  a  valid  will.  The 
other  witnesses  could  not  remember,  but  their  attestation  was 
shewn  to  be  genuine,  and  they  had  said  that  they  would  not 
have  witnessed  the  paper,  unless  the  will  had  been  executed 
in  their  presence.  Hence  it  was  to  be  inferred  that  they  had, 
in  the  pro|)er  way,  witnessed  the  due  execution.  In  the 
course  of  his  remarks,  he  said  to  the  jury  that,  if  all  the  wit* 
nesses  had  said  they  had  no  recollection  of  the  execution, 
and  yet  their  hand  writings  subscribed  to  the  will  had  been 
proved,  it  would  be  thought  sufficient.  For  the  law,  from  the 
fact  of  attestation,  proved  in  that  way,  would  raise  the  same 
presumption  that  it  would  if  the  witnesses  were  dead. 

The  jury  found  for  the  will. 

The  appellant  moved  the  Court  of  Appeals  for  a  new  trial. 

1st.  Because  Henry  C.  Young,  Esq.  the  executor  of  the 
will. of  Alexander  Filson,  was  permitted  to  give  testimony  as 
to  execution  of  the  said  will. 

2d.  Because  two  of  the  subscribing  witnesses  to  the  will 
testified  that  they  had  no  remembrance  of  the  execution  of 
the  said  will,  and  did  not  know  the  testator. 

3d.  Because  his  Honor  charged,  that  if  all  the  witnesses 
were  to  deny  the  execution  of  the  will,  the  law  would,  if  their 
signatures  were  proven,  raise  a  presumption  that  all  the  re- 
quisites were  complied  with. 
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4tfa.  Because  the  verdict  of  the  jury  was  contrary  to  the   £?'*''!f2Ii» 
law  aud  the  evidence.  .  ^''''-  ^^' . 


ARGUMENT. 

Perry,  for  the  motion.  In  the  case  of  Taylor  v.  Tayhr, 
1  Rich.  631,  it  was  decided  that  the  executor  of  a  will  was 
incompetent  to  attest  the  will.  In  Durant  v.  Ashmore,  2 
Rich.  191,  Judge  O'Neall,  in  delivering  the  opinion  of  the 
Court,  and  referring  to  the  case  of  Taylor  v.  Taylor,  says 
that  it  is  conceded  that  Law,  being  named  as  one  of  the  exec- 
utors, "  is  incompetent  to  prove  the  fact  of  execution,^^  In 
the  case  now  before  tlie  Court,  H.  C.  Young  ^^  was  named  as 
one  of  the  executors"  of  Alexander  Filson's  will.  This 
should  have  precluded  him  from  giving  testimony  as  to  the 
fact  of  execution,  according  to  the  authority  just  cited.  He 
was  nevertheless  sworn  and  permitted  to  prove  "  the  fact  of 
execution."  Had  Mr.  Young  subscribed  his  name  to  the  will 
as  a  witness,  he  would  not  have  been  allowed  to  speak  of  its 
execi^tion.  Why?  Because  he  had  an  interest  in  the  will 
at  the  time  it  was  executed.  Did  he  not  have  the  same  in- 
terest, without  witnessing  the  will,  bv  subscribing  his  name  ? 
He  had  to  speak  of  an  act  in  which  ne  was  interested  at  the 
time  he  saw  it.  He  was  as  deeply  interested  as  if  he  had 
attested  the  will. 

The  law  requires  that  a  will  must  be  witnessed  by  three 
subscribing  witnesses.  They  are  to  testify  to  the  situation 
of  the  testator,  and  the  execution  of  the  will.  A  less  num- 
ber than  three  was  supposed  to  be  insufficient.  The  fairness 
of  the  whole  transaction  depended  on  their  testimony.  But 
in  the  execution  of  Alexander  Filson's  will,  there  was,  in  re- 
ality, only  one  witness.  Two  of  the  subscribing  witnesses 
remember  nothing  about  the  will,  its  execution,  or  the  testa- 
tor. They  prove  nothing,  and  they  know  nothing.  How 
then  can  they  be  called  witnesses  to  the  due  execution  of  the 
will?  In  fact  it  is  precisely  the  same  as  if  they  had  never 
witnessed  its  execution. 

If  the  third  ground  of  appeal  be  incorrect,  then  it  will  be 
in  the  power  of  any  one  to  forge  the  signatures  of  the  testa- 
tor and  attesting  witnesses ;  and  in  that  way  establish  a  will 
by  presumption  of  law,  provided  the  imitation  of  the  hand- 
writing be  not  detected.  The  signature  of  a  witness  maybe 
so  dexterously  forged  as  to  deceive  the  witness  himself.  He 
comes  into  Court  and  swears  he  has  no  knowledge  of  the  tes- 
tator or  the  will.  Yet  in  the  language  of  the  Circuit  Judge 
"  the  law  would  raise  the  presumption"  that  it  was  duly  ex- 
ecuted. 

Mr.  Young  may  yet  take  upon  himself  the  execution  of 
the  will. 

SuUivany  contra,  said  Mr.  Young  was  not  a  subscribing 


Filson 
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GoLfTMBiA,   witness,  and  therefore  he  was  not  obnoxious  to  the  statute  of 
Nov.  1848.   2  George— cited  1  Roberts  on  Wills,  157,  158  and  159,  and 
Z^      'the  cases  there  collected ;  Durant  v.  AskmorCy  2  Rich.  184 ; 
^  "      and  Henderson  v.  Kennery  1  Rich.  474 

Filaon.         Wardlaw,  J.  delivered  the  opinion  of  the  Conrf. 

Of  the  many  grounds  of  appeal,  the  only  one  which  has 
been  relied  upon  in  argument  here,  is  the  nrst.  Under  that 
it  has  been  urged  that  Mr.  Young,  who  was  nominated  as  ex« 
ecutor  of  the  will  in  question,  was  examined  concerning  the 
^  execution  of  the  will ;  that,  without  his  testimony,  the  jury 
might  not  have  found  the  will  proved;  and  that  although  he 
solemnly  renounced  immediately  after  the  death  of  the  testa- 
tor, he  was  still  an  incompetent  witness  to  prove  the  execution. 

This  Court  is  of  opinion  that  the  execution  of  the  will 
was  sufficiently  proved  without  thetestimony  of  Mr.  Young; 
and  some  of  the  Court  think  that  this  is  a  sufficient  answer 
to  the  objection  which  has  been  made.  Bnt  others  think  it 
was  the  province  of  the  jury  to  judge  of  the  sufficiency  of 
testimony,  and  that  it  is  necessary,  in  support  of  the  verdict, 
to  sustain  the  competency  of  testimony,  admitted  to  go  to  the 
jury,  which  was  so  influential  and  positive  as  that  ot  Mr. 
Young. 

Whether  one  who  was  not  an  attesting  witness  to  a  will, 
but  was  nominated  as  executor,  and  renounced  before  inter- 
meddling, can  prove  the  execution,  is  altogether  different  irom 
the  question  whether  one  nominated  as  executor  is  a  compe- 
tent  attesting  witness :  which  latter  question  was  considered 
2  Rich!  184.  ^^  Taylor  v.  Taylor.  In  Durant  v.  Ashmore,  Mr.  Law, 
who  had  renounced  the  executorship,  was  admitted  as  a  wit- 
ness in  favor  of  the  will ;  but  there  a  new  trial  was  order- 
ed,— upon  another  ground  to  be  sure ;  and  there  Mr.  Law 
was  an  attesting  witness,  although  there  were  three  besides 
him;  and  there  the  authoritative  decision  seems  to  be  only 
that  he  was  competent  to  prove  the  contents,  although  the 
Judge  who  pronounced  the  opinion  had  no  doubt  that  he 
was  equally  competent  to  prove  the  execution.  The  ques- 
tion now  presented,  may  then  be  said  not  to  have  been  here* 
tofore  absolutely  settled  in  this  State. 

Why  was  not  Mr,  Young  a  witness  as  fully  competent  as 
any  other  person  ?  The  statutes  regulating  the  execution  of 
wills  do  not  embrace  him,  for  they  speak  only  of  attesting 
witnesses,  and  refer  questions  of  their  competency  to  the  time 
of  attestation.  If  he  had  no  interest  at  the  time  of  his  ex- 
amination, the  common  law  does  not  exclude  him,  either  for 
an  interest  he  before  had,  (as  every  case  where  a  witness's 
interest  is  released  shews,)  or  for  an  interest  he  may  hereaf- 
ter acquire,  (as  is  illustrated  by  the  case  of  one  who,  after 
proving  a  will,  married  the  chief  legatee.)    No  interest,  how- 
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ever  minute,  could  have  been  imputed  to  him  dStet  his  renun-   Columbia, 
ciation.    If  he  had  intermeddled  with  the  estate,  so  as  to  in-  ^^°^'  ^®^- 
cur  any  liability,  he  was  not,  according  to  law,  entitled  to  ^^    T?* — "^ 
renounce :  the  renunciation  itself  is  the  highest  and  best  evi-      ^^ 
dence  that  he  had  not  intermeddled.   Without  adverting  to      Fiison. 
the  fact  that  his  renunciation  immediately  followed  the  death 
of  the  testator,  it  is  enough  to  see  that  he,  in  this  respect, 
stands  like  any  one  else,  against  whose  competency  there  is 
only  the  suggestion  of  a  possibility  that  there  may  be  evi- 
dence to  shew  that  he  has  become  liable  as  executor  de  son 
tart.    It  is  true  that  after  the  death  of  an  executor,  who  has 
received  probate,  an  executor  who  had  previously  renounced, 
may  claim  grant  of  probrate ;  but  the  chance  that  an  execu- 
tor who  has  renounced,  may  survive  his  co-executor,  and  then 
retract  his  renunciation  and  receive  probate,  is  too  remote  and 
uncertain  to  constitute  a  disqualifying  interest. 

Various  cases  might  be  cited,  as  furnishing  some  authority 
on  the  question  now  under  consideration,  most  of  which  were 
commented  upon  in  some  of  the  various  opinions  delivered 
in  Taylors.  Taylor. 

Wood  V.  Teague^  Loire  v.  Joliffe,  and  Fowler  v.  WUford^  5  Barn,  and 
shew  that  an  executor,  without  beneficial  interest,  who  was  not  Cres.  336^ 
an  attesting  witness,  has  been,  at  all  times,  since  the  statute  ^q^'^'  ^^' 
of  frauds  was  enacted,  admitted  in  England  to  sustain  a  will, 
in  a  contest  between  Heir  and  devisee ;  but  those  and  other 
such  cases  may  be  said  to  depend  upon  the  principle,  that  a 
witness,  having  an  interest  in  the  question,  only  is  admissi- 
ble in  a  litigation  between  other  persons,  which  as  to  him  is 
res  inter  alios  acta.     Thompson  v.  Denon,  Donnell  v.  Pre/i-^  Adams,  2r2; 
dergastj  shew  that  before  the  late  Stat.  1  Vict.  ch.  26,  in  the  rot?^% 
Ecclesiastial  Courts  in  England  an  executor  was  allowed  toHagg.212';  5 
renounce,  in  order  to  become  a  witness,  in  support  of  a  tes-  Eng.  Ec.  Rep. 
tament,  and  then,  after  proof  of  the  will,  to  retract  the  renun-  . 

ciation  for  the  benefit  of  the  estate ;  but  these  cases  may  be 
said  to  be  inapplicable,  where  a  statute  requires  attesting  wit- 
nesses to  a  testament. 

The  present  decision  is  therefore  rested  upon  general  prin- 
ciples, rather  than  upon  authority, — upon  the  rule  that  every 
one  is  competent  as  a  witness,  who  is  npt  liable  to  exclusion 
upon  any  established  ground  of  incompetency. 

The  motion  is  dismissed. 

The  whole  Court  concurred. 
Motion  refused. 
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CoLVMBfi,  S.  Li.  Maddox  v.  Elisha  WUUamsan. 

Not.  1848. 

^  V  The  sheriff,  after  the  assignment  of  a  judgment,  sold  under  execution  the  proper- 

Maddox  ^^  eoyeied  thereby,  and  appropriated  a  part  of  the  proceeds  as  diieeted  by  the 

Williamson.  usignee;  retaining  the  balance  under  rule,  subject  to  litigation.  The  as- 
signor of  the  judgment,  who  had  afterwards  confessed  a  judgment  to  the  plain- 
tiff on  debts  older  than  the  assignment,  was  subsequently  arrested  by  him, 
and  enlarged  for  the  bounds  by  tlie  Sheriff,  (possibly  on  an  insufficient  bond, 
which  was,  howerer,  assigned  to  the  plaintiff.)  The  assignor  broke  the 
bounds  and  left  the  State— on  the  trial  of  an  issue  made  up  to  try  the  yalidity 
of  the  assignment,  the  Sheriff  was  held  to  be  a  competent  witness  for  the 
plaintiff. 


Before  O'Neall,  J.  cU  Laurens^  July^  extra  Term^  1848. 

This  was  an  issue,  made  up  under  an  order  of  the  Court 
of  Common  Pleas  of  Laurens  district,  made  at  a  previous 
term,  to  try  the  validity  of  an  assignment  by  John  E.  Wil- 
liamson to  Elisha  Williamson,  of  a  large  judgment,  confessed 
by  Reuben  Williamson,  in  favor  of  John  E.  Williamson,  for 
$4,  437  68  cts.  with  interest  from  6th  November,  1840, 
credited  9th  December,  1840,  with  $900,  and  1st  Oct.  1841, 
with  $81952  cents.  It  was  assigned  14th  of  the  same  month, 
''for  value  received,  but  without  any  liability  as  assignor." 
The  plaintiff  was  a  judgment  creditor  of  John  E.  Williamson, 
by  confession  of  the  16th  October,  1841;  the  debts  on  which 
the  confession  was  founded  were  much  older  than  the  assien- 
ment.  The  sheriff,  Cunningham  Kennedy,  Esq.  sold,  after 
the  assignment,  under  execution  of  John  E,  WUliamson  v. 
Reuben  Williamson,  the  property  of  the  latter,  and  appropri- 
ated the  greater  part  of  the  proceeds  as  directed  by  the  as* 
signee.  leaving  in  the  sheriff's  hands  a  balance  of  $727  94. 

At  tne  sales  made  by  the  sheriff,  the  defendant  was  a  pur- 
chaser to  this  amount ;  the  sheriff  for  his  indemnity  took  the 
defendant  Elisha  Williamson's  note  as  security.  He  did  not 
pay  over  the  money  to  him,  for  he  was  notified  to  retain  the 
fund  in  his  hands  utltil  this  litigation  was  settled.  Ind^d  he 
was  ruled  and  sued  by  this  plaintiff,  as  will  be  seen  2d  Rich. 
102.  On  the  15th  of  June,  1842,  this  plaintiff  sued  out  a  ca 
aa  against  John  E.  Williamson,  under  which  Kennedy,  then 
sheriff,  arrested  him  on  the  6th  of  September,  following.  He 
Mive  bond,  with  one  Latimore,  for  the  bounds,  on  the  7th. 
This  bond  was  sent,  at  the  request  of  Latimore,  after  bis  exe- 
cution of  it,  with  the  deputy  sheriff,  who  had  John  E.  in  cus- 
tody, to  E.  Williamson,  the  defendant,  to  obtain  his  execution ; 
he  did  not,  however,  execute  it.  John  E.  was  enlarged  for 
the  bounds  by  the  sheriff,  who  regarded  Latimore  as  suffi- 
cient security.    John  E.  broke  the  bounds  and  left  the  State. 
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The  bond  was  assigned  to  the  plamtiff,  23d  November,  1842 ;   JJ^^'^Jg^g' 
a  writ  was  issued  on  the  same  day,  which  was  afterwards^ 
discontinued.  Maddox 

This  statement  is  sufficient  to  explain  the  two  first  erounds        y. 


of  appeal.    Cunningham  Kennedy,  the  former  sheriff,  was  WillianuKm. 
offered  as  a  witness  by  the  plaintiff,  and  objected  to  by  the 
defendant  on  the  ground  of  interest.    The  Court  ruled  that 
he  had  no  such  certain  and  direct  interest,  in  the  event  of 
this  suit,  as    rendered  him  incompetent ;  the  most  which 
could  be  urged  against  him  was,  that  by  possibility  he  might 
be  liable  to  the  plaintiff,  if  he  were  driven  to  rely  on  the  prison 
hounds  bond,  and  Latimore  should  be  insolvent.    This  was 
too  remote  an  interest  to  make  him  incompetent.    As  to  the 
statute  of  limitations  and  the  implied  satisfaction  of  the  plain- 
tiff's debt  from  accepting  the  prison  lx)unds  bond,  in  this 
issue,  it  had  nothing  to  do  with  either ;  the  inquiry  simply 
was    whether  the  assignment  was  fraudulent.    If  it  were 
so  found,  it  did  not  preclude  the  defendant  from  urging  these 
objections,  if  there  was  any  thine  in  them,  when  the  claim 
came  to  be  made  by  the  plaintiff  for  the  money.    But  to  give 
the  defendant  the  full  benefit  of  these  his  legal  grounds  of 
defence,  the  jury  were  told  the  statute  of  limitations,  as  to  the 
sum  of  $727  94  cts.  which  was  the  fund  in  dispute,  could 
not  avail  the  defendant,  for  that  sum  was  in  law  in  the  hands 
of  the  sheriff.    As  to  the  prison  bounds  bond,  that  could  not 
avail  the  defendant,  for  no  satisfaction  in  fact  had  resulted 
from  the  ca  sa^  or  it.    If  it  had  passed  into  a  judgment  in 
favor  of  the  plaintiff,  then  it  might  have  presented  another 
question ;  but  not  being  pursued,  it  was  now  a  mere  specula* 
tion  whether  the  plaintiff  could  ever  be  benefitted.    The  de- 
fendant   was   another  creditor  at  mostj  and   to  oust  the 
plaintiff's  claim  to  be  paid  out  of  their  debtor's  funds,  he 
ought  to  show  a  clear  case  of  actual  or  leeal  satisfaction. 
Here,  too,  if  the  fund  in  the  sheriff's  hands  be  applicable  to 
the  plaintifl^s  debt,  his  judgment  was  satisfied  before  the  ca 
sa  issued.    The  insolvency  of  John  E.  Willianson,  long  an- 
terior to  assignment,  was  abundantly  shewn. 

There  was  no  proof  of  any  money  paid  for  the  assignment 
when  it  was  made.  The  struggle  of  the  defendant  was  to 
show  that  he  was  the  surety,  and  paid  debts  for  John  E.  to 
a  sum  beyond  the  sum  realized  on  the  judgment,  from  the 
sale  of  Reuben's  property.  He  proved  a  sum  of  $1,716  93 
cts.,  exclusive  of  interest.  But  to  this  it  was  replied,  he  owed 
John  E.  a  much  larger  sum :  and  there  certainly  were  facts 
from  which  the  jury  might  so  conclude.  John  E.  and  Reu- 
ben had  been  joint  owners  of  a  tract  of  land  bought  of  Col. 
Johnson.  When  they  ceased  to  do  business,  John  E.  sold  to 
Reuben,  and  Reuben  soon  after,  to  defendant,  for  eleven  dol* 
lars  per  acre ;  the  tract  contained  .600  acres,  making  a  total 
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Columbia,    of  $6,600.    So,  too,  they  had  owned  a  woman  slave  named 
Nov.  1848.  jiQse  and  her  children ;  the  defendant  bought  her,  and  sold 

^■^ "^ '  her  for  $650.    All  the  witnesses  agreed  that  the  defendant 

Maddox     could  not  have  paid  any  such  sums ;  his  income,  they  said,  was 
Williamson.  ^^^  1^^^^  ^^^^  enough  to  support  his  family.    There  were 
many  facts  relied  upon  to  show  the  actual  concurrence  of 
the  defendant  in  the  attempt  of  John  E.  Williamson  to  de- 
fraud his  creditors. 

The  case  was  fully  and  most  carefully  explained  to  a  very 
intelligent  jury,  who  found  the  assignment  to  be  fraudulent 

The  defendant  appealed,  and  moved  for  a  new  trial. 

1.  Because  C.  M.  Kennedy,  an  incompetent  witness,  was 
allowed  to  give  evidence  for  the  plaintiff. 

2.  Because  the  Court  erred  in  holding  that  the  plaintiff 
was  not  precluded  from  testing  the  validity  of  the  assignment 
either  by  accepting  the  prison  bounds  bond  and  bringing  suit 
thereon,  or  by  the  statute  of  limitations ;  although  the  de- 
fendant had  been  in  possession  of  the  fifnds  in  dispute,  for 
more  than  four  years  before  the  plaintiff  instituted  proceed- 
ings to  set  aside  the  assignment. 

3.  Because  the  assignment  was  bona  Jide,  and  the  verdict 
of  the  jury  contrary  to  law  and  evidence. 

Irby  and  Sullivan^  for  the  motion. 
Young  and  Perry,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court 
This  Court  concurs  with  the  Judge  below,  in  the  opinion 
which  he  expressed  on  the  circuit,  that  neither  the  statute 
of  limitations  nor  the  implied  satisfaction  of  the  plaintifi^s 
debt  from  accepting  the  prisort  bounds  bond,  could  preclude 
the  inquiry,  in  the  issue  ordered,  and  on  trial,  whether  the 
assignment  was  or  was  not  fraudulent.  It  is  therefore  un- 
necessary to  express  an  opinion  upon  either. 
^  That  the  ex-sheriff  Kennedy  was  competent  is  perfectly 
plain,  when  the  case  is  properly  understood.  The  inquiry 
here  is  not  now  whether  Maddox  shall  receive  from  him  the 
money  in  his  hands.  It  is  whether  an  assignment  of  the 
judgment  against  Reuben  Williamson  to  the  defendant  be 
fraudulent.  If  it  be,  still  the  plaintiff  may  not  be  entitled 
to  receive  the  money.  It  may  turn  out  he  is  paid,  in  fact 
or  in  law.  If  this  should  be  the  case,  other  creditors  may 
get  the  money.  The  ex-sheriff  may,  nowithstanding  this 
verdict,  still  be  liable  to  the  plaintiff,  if  the  surety  to  the 
prison  bounds  bond  be  not  good  ;  so,  too,  he  (ex-sheriff  Ken- 
nedy) if  the  plaintiff's  debt  should  turn  out  to  be  paid  in  fact 
or  law,  will  never  receive  any  commissions  on  the  plaintiff's 
judgment,  if  indeed,  for  paying  over  under  rule  the  money 
in  his  hands  (not  collected  under  execution)   he  could  be 
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entitled  Co  commissions,  which  several  members  of  the  Court  ^oLUMBri, 
think  he  could  not  be.  ,^*^^'  ^^• 

This  explanation  shews,  that  whatever  interest  the  witness       "^       ' 
(ex-sheriflf  Kennedy)  may  have,  is  remote  and  contingent,        ^J 
and  is  not  enough  to  render  him  incompetent.    The  other       Hiil 
grounds  are  sufficiently  disposed  of  by  the  report. 

The  motion  is  dismissed. 

Richardson,  J. — Evans,  J. — Wardlaw,  J. — and  With* 
BRs,  J. — concurred. 

Motion  refused. 


Silas  Ray  et  aL  v.  Hill  ^  Archer,  exfrs,  of  Calvert, 

Blindness  does  not  incapacitate  a  man  from  making  a  will 

If  the  testator,  being  unable  to  write,  in  place  of  his  name  make  on  the  will  the 
mark  which  he  used  to  represent  his  name,  it  will  be  a  sufficient  signing  with- 
in the  meaning  of  the  statute  of  1789. 

If  the  witnesses  to  the  will  of  a  blind  man  attest  and  subscribe  the  will  within 
the  reach  of  the  testator's  remaining  senses,  when  he  is  conscious  of  what  they 
are  doing,  and  may,  if  he  choose,  ascertain  that  they  are  subscribing  the  same 
will  that  he  had  signed, — ^the  subscribing  will  be  "in  the  presence  of  the  testar 
tor." 

Before  Wardlaw,  J.  o^  Abbeville,  Spring  Term,  1848. 

At  the  instance  of  the  appellees,  proceedings  had  been  had 
before  the  Ordinary  for  proving  the  will  of  John  Calvert  in 
solemn  form :  the  Ordinarv  had  granted  probate  of  the  paper 
propounded,  to  the  appellees,  as  executors :  the  appellants 
had  upon  appeal  to  this  Court  suggested  many  grounds  of 
dissatisfaction  with  the  Ordinary's  decision,  and  this  was  a 
trial  of  the  question,  as  to  the  proof  of  the  paper  as  a  will, 
had  efe  novo. 

The  paper  propounded  purported  to  bear  date  20  August. 
1846,  and  to  have  been  signed  by  the  testator  in  the  presence 
of  Benton  W.  Stewart,  William  S.  Robinson  and  Hugh  Dick- 
son, who  subscribed  their  names  as  attesting  witnesses  '^in 
the  presence  of  the  testator." 

It  appeared  that  B.  W.  Stewart  had  since  the  date  of  the 
will  died  in  Mexico. 

William  S.  Robinson  testified  as  follows : 

"  I  lived  near  to  the  testator,  and  knew  him  well.    He  was 

old  and  blind ;  could  not  hear  as  well  as  I  do,  but  still  could 

hear  ordinary  conversation,  and  had  a  good  understanding. 

On  the  20  August,  1846,  a  boy  came  for  me,  I  don't  know  by 

38 
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CoLxfrntA,  whom  sent :  I  went  in  company  with  Stewart,  who  was  also 
Not.  1848.  ^  neighbor :  we  found  the  testator  and  Mr.  Dickson  sitting 
^^^    '  together  in  an  open  passage  of  the  testator's  house.    The  tes- 
^^       tator  recognized  Stewart  and  myself  by  our  voices,  and  called 
Hik       our  names.    Mr.  Dickson  said  that  we  had  been  sent  for  to 
witness  Mr.  Calvert's  will — in  the  testator's  hearing ;  and  told 
the  testator  that  all  was  ready.    The  testator  said  "  well.'' 
The  will  Was  not  then  read,. nor  any  thing. said  of  its  con- 
tents ;  but  the  testator  and  Mr.  Dickson  seemed  to  have  been 
talking  about  it  before  we  came.    The  will  was  laid  on  a 

his 

book,  the  name  "John      Calvert"  being  already  written  on 

mark 

it.  The  testator,  as  I  had  heard,  never  could  write.  The 
book  was  laid  on  the  testator's  lap — a  pen  handed  to  him, 
and  with  his  right  hand  guided  by  Mr.  Dickson,  he  made  a 
mark  at  the  place  where  the  blank  had  been  lett  for  a  mark. 
The  book  with  the  will  on  it  was  then  laid  on  a  chair  about 
two  feet  from  the  testator,  and  we  all  signed  our  names  as 
witnesses  to  it  upon  the  chair,  Stewart  first,  then  I,  and  last 
Dickson.  I  think  that  the  testator  knew  what  we  were  do- 
ing when  we  signed — he  might  have  heard  the  scratching  of 
the  pen — but  1  do  not  recollect  that  any  thing  was  said  dur- 
ing the  signing,  and  I  know  that  the  testator,  although  he 
might  have  done  so,  did  not  touch  me  whilst  I  signed — I  be- 
lieve he  did  not  touch  any  of  the  other  witnesses.  The  tes- 
tator did  not  have  the  will  in  his  hands  after  he  signed  it 
Mr.  Dickson  said  it  was  done,  and  the  testator  told  him  to 
take  care  of  it.  Soon  afterwards  Mr.  Dickson  went  away, 
taking  the  will  with  him,  and  the  testator  conversed  upon 
other  matters." 

Rev.  Hugh  Dickson,  aged  and  infirm,  was  examined  by 
commission,  and  testified  in  substance  as  follows : 

"I  was  for  more  than  forty  years  a  near  neighbor  of  John 
Calvert  He  died  in  January,  1847,  and  was  at  his  death 
92  or  93  years  old :  he  was  unlettered,  but  had  a  firm  and 
vigorous  understanding,  and  was  a  particularly  cautious  man 
who  would  not  act  when  he  did  not  understand.  He  had 
been  blind  12  or  14  years  before  his  death,  but  at  the  date  of 
the  will  his  mental  capacity  had  undergone  no  perceptible 
change. 

"He  sent  for  me,  and  wished  me  to  draw  his  will — gave  me 
all  instructions  and  desired  me  to  do  all  so  that  it  would 
stand.    I  prepared  the  will  according  to  his  instructions  at  my 

his 

own  house,  writing  there  the  name  "John     Calvert,"  because 

mark 

I  knew  that  he  kiever  could  write.  I  took  the  will  to  him, 
and  told  him  that  witnesses  were  necessary.  He  naentioned 
Stewart  and  Robinson,  and  bad  them  sent  for.    I  read  the 
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will  oFer  to  him — ^he  seemed  to  listen  attentively,  and  once   S^^'^SI^ 
or  twice  stopped  me  and  called  for  the  reading  over  of  one  or^  ^^^' 
two  sentences :  when  the  reading  was  done,  he  expressed  his       -/^ 
entire  satisfaction,  and  I  believe  fully  understood  the  con-         ^f 
tents.  6^ 

''  He  recognized  Stewart  and  Robinson  when  they  came.  I 
said  to  them  in  his  presence  that  they  were  called  to  witness 
his  will.  He  was  sitting  in  the  passage  of  his  house.  A  large 
family  Hible  was  laid  on  his  lap,  and  I  announced  that  we 
were  about  to  proceed  to  the  execution  of  Mn  Calvert's  will. 
I  put  the  question,  do  you  consider  Mr.  Calvert  capable? 
The  other  witnesses  answered,  yes.  Stewart  and  Robinson 
stood  close  to  the  testator  on  his  right,  I  on  his  left.    I  put  a 

Sen  into  his  right  hand — he  adjusted  it  to  his  fingers.  I  held 
is  hand  and  directed  it,  and  he  made  the  mark  which  is 
now  in  the  space  that  had  been  left  blank  for  a  mark.  Stewart 
having  been  then  asked  to  sign,  drew  a  chair  near  to  the  testator, 
removed  the  Bible  from  the  testator's  lap  to  his  own.  ana 
signed  sitting  in  the  chair:  Robinson  did  the  same,  ana  then 
I — so  near  that  the  testator  must  have  been  aware  of  what 
we  were  domg.  Holding  the  paper,  I  then  asked  what  should 
be  done  with  it,  and  the  testator  requested  me  to  take  charge 
of  it  till  his  death,  which  I  did.  Neither  the  testator  nor  any 
of  the  witnesses  spoke  during  the  signing.  He  did  not  touch 
them  when  they  signed,  but  might  easily  have  done  so.  He 
did  not  have  the  will  in  his  hand,  after  it  was  signed." 

There  is  a  &ood  deal  of  contradictory  testimony  concerning 
the  state  of  the  testator's  sense  of  hearing,  and  some  feeble 
attempt  was  made  to  show  his  want  of  capacity,  and  an  un- 
due influence  exerted  over  him.  Many  points  of  law  were 
discussed,  and  instructions  as  to  them  all  were  given  to  the 
jury. 

The  following  were  amongst  the  instructions,  and  are  those 
which  seem  to  be  referred  to  by  the  grounds  of  appeal : 

By  the  law,  independent  of  any  of  the  statutes  which  direct 
the  mode  of  executing  a  will,  and  prior  to  them  all,  a  testa- 
tor must  be  of  sufficient  capacity,  must  be  free  from  undue 
influence,  and  must  fully  know  the  contents  of  the  paper  con- 
sidered his  will.  .  On  these  heads  the  jury  must  be  satisfied : 
of  the  degree  of  proof  which  will  serve  they  must  judge :  no 
statute  or  other  law  requires  any  prescribed  number  of  wit- 
nesses. In  proportion  as  a  testator  is  old  and  infirm  should 
the  testimony  be  clear  of  his  capacity  and  self-will:  and 
where  no  presumption  of  knowledge  can  arise  from  the  pos- 
session of  the  paper,  or  other  circumstances  which  might  suf- 
fice in  ordinary  cases,  (as  none  can  in  the  case  of  a  blind 
man,)  it  is  necessary  that  knowledge  of  the  contents  of  the 
paper  should  be  clearly  established  by  proof  of  instructions  or 
of  reading  over.    If  the  jury  be  satisfied  with  this  proof  made 
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CoLTTMBu.   by  one  witness,  the  law  requires  nothing  more  on  this  head. 

Nov.  1848.      rpjjQ  signing  required  by  the  statutes  which  direct  the 

^^      ^^^       'mode  of  execution,  may  be  done  by  making  a  mark:  and  it 

'^y       is  of  no  consequence  that  the  testator's  hand  was  held  and 

Hill.       guided  by  another  person,  if  his  will  concurred  and  his  body 

assisted. 

A  blind  man  can  make  a  will  under  the  statutes,  if  suffi- 
cient care  be  observed. 

The  words  "in  the  presence  of  the  testator'  are  usually, 
and  in  reference  to  ordinary  men  who  can  see,  defined  to 
mean  within  his  sights  at  reasonable  proximity  :  to  coTer 
the  case  of  a  blind  man,  that  definition  would  be  extended  so 
as  to  be  within  the  observation  of  the  senses  at  reasonable 
distance.  As,  however,  the  will  of  one  who  can  see  is  vaUd, 
although  he  may  turn  his  head  away  whilst  the  witnesses 
are  subscribing,  so,  in  analogy,  the  will  of  a  blind  man  is  va- 
lid, if  he  be  aware  that  the  witnesses  are  attesting  and  sub- 
scribing his  will,  and  have  the  power,  at  his  discretion,  by  his 
touch  and  other  senses,  to  ascertain  that  they  are  subscribing 
the  same  paper  which  he  signed,  although  he  may  not  in  fact 
exert  his  senses  when  nothing  hindered  him.  The  question, 
then,  carefully  submitted  to  the  jury,  was,  whether  the  witness 
ses  attested  and  subscribed  the  will  within  the  reach  of  the 
testator^s  remaining  senses,  when  he  was  conscious  of  what 
they  were  doing,  and  might,  if  he  choose,  have  ascertained 
that  they  were  subscribing  his  will.  If  nothing  hindered 
him,  his  refraining  from  touching  them  and  his  will,  orother-w 
wise  ascertaining  for  himself  what  they  were  subscribing,  did 
not  afiect  the  validity  of  the  will.  His  Honor  did  not  speak 
much  of  the  degree  of  efibrt  which  might  be  required  for  an 
ordinary  testator  to  see,  or  for  a  blind  one  to  perceive  by  his 
remaining  senses,  and  yet  the  will  be  good:  He  spoke  of  the 
case  where,  by  mere  volition,  and  an  act  so  easy  as  reaching 
out  the  hand,  the  testator  might  have  perceived  and  did  not — 
and  used  the  common^ph  rases,  do  it  easily,  without  effort.  He 
noticed  as  material,  the  circumstance  that  the  witnesses  did 
not  in  any  wise  withdraw  themselves  from  the  observation  of 
the  testator,  but  whether  with  the  purpose  of  remaining  with- 
in his  reach  or  not,  seemed  actually  to  have  done  so,  whilst 
they  subscribed.  He  used  the  term  conscious ;  so  also  the 
terms  sensible  of,  aware  of:  The  jury  certainly  understood 
that  it  was  necessary  for  the  testator  to  have  known  what 
the  witnesses  were  doing,  and  to  have  known  that,  when  he 
had  the  ability  at  any  moment  he  pleased  to  have  touched 
the  will  and  the  witness  who  was  subscribing. 

The  jury  found  that  the  paper  propounded  was  the  last 
will  and  testament  of  John  Calvert. 

The  defendants  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds : 
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1.  Because  the  presiding  Judge  charged  that  the  testator,   Colitmbu, 
,  though  totally  blind,  was  capable  of  making  a  will.  ^^^^'  ^®*^' 

2.  The  testator  being  blind,  93  years  of  age,  and  partially  *      'y ' 

deaf,  the  will  should  have  been  read  to  him  in  the  presence         ^ 

of  all  the  attesting  witnesses.  HUL 

3.  Because  his  Honor  erred  in  charging,  that  in  reference 
to  a  blind  man,  the  words  of  the  statute,  "  attested  and  sub- 
scribed in  the  presence  of  the  testator,"  would  be  complied 
with,  if  the  witnesses  subscribed  the  paper  "  within  reach  of 
the  testator's  remaining  senses — ^within  the  power  of  his  ob- 
servation— he  (the  testator)  being  conscious  that  they  were 
.  subscribing" — and  that  whether  in  fact  he  did  or  did  not  ex- 
ert his  senses,  and  by  such  exertion  actually  perceive  that  the 
witnesses  were  subscribing,*  and  within  his  reach,  was  im- 
material, provided  he  could,  had  he  made  the  effort,  have 
done  so. 

4.  Because  his  Honor  should  have  charged  that  it  was  not 
only  necessary  that  the  witnesses  should  subscribe  the  paper 
'^  within  the  reach  of  the  testator's  remaining  senses,  and 
within  the  power  of  his  observation" — but  that  the  testator, 
by  the  exertion  of  his  senses,  should  have  knoum  that  they 
were  so  subscribing  and  within  his  reach ;  and  also  by  such 
exertion  of  his  senses,  have  had  actual  perception  of  the  act 
of  attestation — otherwise  it  was  done  out  of  his  presence. 

5.  Because  though  the  witnesses  subscribed  the  paper 
within  three  feet  of  the  testator,  and  where,  had  he  known 
the  fact,  he  might,  perhaps,  if  he  had  pleased,  by  the  sense  of 
touch,  have  perceived  them — yet  the  testimony  was  that  in 
fact  he  did  not  do  so — the  attestation  was  therefore  out  of  his 
presence. 

6.  Because  there  was  no  testimony  to  show  that  the  testa- 
tor knew  by  the  exercise  of  his  powers  of  observation  that  the 
witnesses  were  subscribing  the  paper  within  the  reach  of  his 
senses — nor  were  the  jury  instructed  to  inquire  whether  he  did 
know  it,  and  if  so,  by  what  means. 

7.  Because,  from  the  charge  of  his  Honor,  the  jury  may 
have  regarded  it  as  immaterial  whether  the  testator  knew  that 
the  attestation  took  place  within  three  feet  of  him,  or  within 
ten  feet  of  him,  provided  he  was  conscious  that  it  was  taking 
place  at  all. 

8.  Because  the  word  "  consdous/^  as  used  by  his  Honor  in 
his  charge  to  the  jury,  was  indefinite  and  equivocal,  and  may 
have  been  understood  by  them  to  mean  any  impression, 
knowledge,  or  belief  whatever  of  the  testator,  whether  deriv- 
ed from  the  exercise  of  his  own  senses,  or  taken  upon  trust 
fnxn  the  assertions  of  those  around  him. 

9.  Because,  in  reference  to  a  blind  man,  the  words  of  the 
statute,  ^'  in  the  presence  of,"  are  not  satisfied,  unless  the  tes- 
tator actually  knew  by  the  positive  exercise  of  his  perceptive 
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Columbia,   faculties  that  the-  witnesses  were  subscribing  the  paper  with- 

NoT.  1848.  j^  the  reach  of  his  senses,  where  he  naight,  ifhe  plea^di  have 

^^      'y       '  touched  them — and  then  if  from  the  testimony  it  appeared 

^J       that  in  fact  he  did  not  do  so,  the  attestation  is  out  of  bis  pie- 

HUL      sence. 

10.  Because  his  Honor  held  that  the  testator  though  blind 
could  sign  by  his  mark — his  hand  being  held  and  guided  by 
another. 

11.  The  charge  was  in  other  respects  erroneous — and  the 
▼erdict  contrary  to  law  and  evidence. 

WUson,  for  the  motion, 
Martin  ^  PerriUj  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  questions  argued  in  this  case  are  :  1st.  Can  a  blind 
man  make  a  will  ?  2d.  Was  this  will  signed  by  the  testator, 
within  the  meaning  of  the  Act  of  1789?  3rd.  Was  it  subscri- 
bed in  his  presence  by  the  witnesses  ?  These  I  propose  briefly 
to  consider  in  their  order. 

1.  It  may  be  true,  as  stated  in  the  argument  by  the  aroel- 
lant's  coimsel,  that  there  is  no  reported  case  in  which  it  nas 
been  decided  that  a  blind  man  may  make  a  will,  but  the  pro- 
position is  affirmed  in  all  the  elementary  writers ;  and  wfaere- 
ever  spoken  of,  is  assumed  as  an  undeniable  &ct  In  Ti^- 
Hams  on  Executor Sj  16,  it  is  said  a  '*  blind  man  may  make  a 
will,  but  certainly  there  is  more  difficulty  in  proving  the  re* 
quisites  of  the  statute  than  in  the  case  of  one  who  can  see.'' 

Splmi,  263*.  ^'  Reynolds^  the  fact  that  a  blind  man  may  make  a  will  is  as- 
sumed, and  referred  to  as  illustrating  the  meaning  of  die  re- 
quirement of  the  statute  that  the  will  must  be  attested  and 
subscribed  in  the  presence  of  the  testator.  This  class  of  per- 
sons are  not  excepted  by  the  Act,  as  infants,  y^m^  covert  and 
persons  non  compos  mentis  are,  unless  they  come  within  the 
last  description,  a  proposition  which  I  presume  none  will  af- 
firm. Even  among  those  who  are  born  blind,  instances  are 
not  wanting]of  the  highest  degree  of  mental  culture  and  attain- 
ment, even  in  those  sciences  where  it  would  seem  sight 
was  of  the  greatest  importance :  and  among  those  who  have 
become  blind  from  disease  or  accident,  are  to  be  found  some 
'  of  the  greatest  names  in  ancient  and  modern  times.  I  think 
therefore  we  may  safely  conclude  that  it  is  settled  law  diat 
mere  blindness  does  not  incapacitate  a  man  from  making  a 
will,  and  if  no  adjudged  case  on  the  point  is  to  be  found,  it  is 
because  no  one  ever  doubted  it  before. 

2.  The  testator  being  unable  to  write  made  his  mark.  Is 
this  a  signing  within  the  meaning  of  the  statute  ?  Here  again 
it  is  said  there  is  no  adjudged  case  which  decides  that  the  tes- 
tator's mark  is  equivalent  to  a  signing.  Such  a  signing  to 
a  bond  or  note  or  deed  has  always  been  held  sufficient.    In 
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the  case  of  McNinch  v.  Charles^  the  will  was  signed  by  the   CoLmiBu, 
testator's  mark,  he  being  too  weak  to  write  his  name.    It  is   ^^^'  ^®^* 
true  the  question  was  not  made,  but  if  there  had  been  any  ^^      '^        ' 
thing  in  the  fact  it  would  hardly  have  escaped  the  notice  of       ^^ 
the  very  sagacious  and  learned  attorney  by  whom  that  case      hiU.  ; 
was  conducted.    The  same  statute  requires  that  the  witnes- 
ses should  attest  and  '^  subscribe"  their  names.    Subscribe     ^  ^^' 
would  seem  from  its  derivation  more  imperiously  than  sign  5  g^^  ^q^ 
to  require  writing.    In  many  adjudged  cases  it  has  been  held 
that  it  is  no  valid  objection  to  a  subscribing  witness  that  he 
made  his  mark.    This  was  decided  in  the  case  of  Addy  v   g  ye«  504, 
Orixy  and  in  our  own  case  of  Adams  v.  Champlin  it  was  1  mit  c.  R. 
held  a  sui&cient  subscribing  within  the'statute,  although  one       265. 
of  the  witnesses  subscribed  by  the  initials  of  her  name.    I 
come,  therefore,  to  the  conclusion  that  the  mark  of  the  testa- 
tor,  which  he  used  to  represent  his  name,  is  a  sufficient  sign- 
ing within  the  meaning  of  the  statute. 

3.  Did  the  witnesses  subscribe  in  the  presence  of  the  testa- 
tor? It  is  certainly  true,  as  said  by  Williams,  that  in  case 
of  a  blind  man's  will  there  is  more  difficulty  in  proving  that 
the  requisites  of  the  statute  have  been  complied  with  than  in 
case  of  one  who  can  see.    The  commentators  on  these  words 
in  the  statute  of  frauds  suppose  that  the  object  in  requiring 
the  subscription  of  the  witnesses  to  be  in  the  presence  of  the 
testator,  was  to  prevent  a  surreptitious  will  from  being  impos- 
ed on  him,  by  the  witnesses  subscribing  a  different  paper 
from  what  he  had  signed.    The  word  presence  is  derived  by 
Richardson  in  his  Dictionary  from  prae  and  ens^  being  be- 
fore, in  the  sight  of,  in  front  of,  in  the  view  of,  as  contradis- 
tinguished from  absent.    Webster's  Dictionary  is  to  the  same 
effect.    In  the  case  of  a  will  made  by  one  who  can  see,  we 
have  numerous  cases  construing  the  words  in  reference  to  the 
object  which  seems  to  have  been  in  the  view  of  the  law-ma- 
ker, viz :  the  prevention  of  frauds.    The  construction  may 
be  thus  stated.     There  must  be  an  actual  presence ;  the  wit- 
nesses must  be  within  the  view  of  the  testator.    There  must 
be  no  intervening  impediment  to  prevent  his  seeing ; — but 
the  cases  do  not  require  it  to  be  proved  that  he  actually  did 
see ;  it  is  enough  if  from  the  position  in  which  he  was  lie 
could  have  seen  them  subscribe.    The  substance  of  the  cases 
requires  that  the  subscription  by  the  witnesses  should  be  with- 
in the  inspection  of  the  testator,  that  he  might,  if  he  choose, 
look  at  them  at  the  moment  of  subscription,  and  thus  by 
means  of  his  sight  prevent  the  practice  of  any  fraud.    In  the 
case  of  a  blind  man  we  have  none  of  the  light  which  adjudg- 
ed cases  shed  upon  a  subject.   It  is  said  by  one  of  the  Judges 
of  the  Supreme  Court  of  Virginia,  in  Neel  v.  Neel^  before  re-  ^  ^^®*6^»  ^• 
ferred  to,  that  "  the  circumstance  that  the  blind  man  had  di- 
rected his  will,  and  when  it  was  read  to  him  directed  attesta- 
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CoLUMBu.   tbn  to  be  made,  it  being  attested  in  tbe  same  room  in  his  pre- 
^^*^^'  ^^^'^  sence  and  the  terms  of  the  statute  complied  with,  although 
^       'he  had  lost  the  controllinfi;  power-of  sight,  and  no  fraud  bo- 
Yongue     ^^^  alleged,  has  been  held  sufficient  for  probate."    The  fact 
Caihcart     that  it  was  attested  by  the  witnesses  in  the  same  room  where 
the  testator  was,  though  good  if  the  testator  could  see,  yet 
that  might  not  suffice  in  the  case  of  a  blind  man.    The  bet- 
ter rule  I  think  is  that  intimated  in  the  case  of  Reynolds  v. 
1  Speen  956.  ■'^^ywoicb,  in  which  it  is  said, — "  It  was  correctly  said  in  the 
^^'      '  argument  that  a  blind  man  may  make,  a  will ;  but  then  he 
must  first  be  made  sensible  through  his  remaining  senses 
that  the  witnesses  subscribed  in  his  presence,  which  may  be 
done  by  great  care."    In  the  case  of  a  blind  man  the  super- 
intending control  which  in  other  cases  is  exercised  by  sight 
must  be  transferred  to  the  other  senses ;  and  if  they  are,  or 
may,  at  his  discretion,  be  made  sensible  that  the  witnesses 
are  subscribing  the  same  will  that  he  had  signed,  I  should 
think  it  ought  to  suffice.     This  is  in  accordance  with  the 
charge  of  the  Circuit  Judge.     He  says  the  question  submitted 
to  the  jury  was, ''  whether  the  witnesses  attested  and  subscri* 
bed  the  will  within  the  reach  of  the  testator's  remaining  sen- 
ses, when  he  was  conscious  of  what  they  were  doing,  and 
might  if  he  chose  have  ascertained  that  they  were  subscrib- 
ing his  will."    According  to  the  evidence,  the  subscription  by 
the  witnesses  was  within  two  feet  of  the  testator.    Robinson 
says, — "I  think  the  testator  knew  what  we  were  doing  when 
we  signed, — he  might  have  heard   the  scratching  of  the 
pen."    Dickson  says  the  signing  was  ''  so  near  that  the  testa- 
tor must  have  been  aware  of  what  we  were  doing."  "He  did 
not  touch  them,  but  he  might  easily  have  done  so." 

I  am  of  opinion  the  law  was  correctly  stated  to  the  jury  by 
the  Circuit  Court,  and  the  motion  is  therefore  dismissed. 
The  whole  Court  concurred. 
Motion  refused. 


A.  W,  Yongue^  sheriffs  v.  James  Caihcart 

If  a  purchaser  at  sheriff's  sale  shall  fail  to  comply  with  the  tenns,  and  the  sheriff 
do  not,  at  his  risk,  resell,  either  on  the  same  day,  or  on  the  next  succeeding  sale 
day,  unless  he  can  show  that  he  acted  by  the  direction  of  the  plaintiff,  he  can- 
not recoTcr  the  loss  on  the  resale  fix>m  the  defaulting  former  purchaser. 

Before  O'Neall,  J.  at  Fairjieldy  Fall  Term,  1848. 

The  plaintiff,  on  the  9th  January,  1844,  levied  an  execution 
of  James  B.  Betts  v.  Thomas  Lumpkin,  on  859  acres  of  land 
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in  Fairfield  district,  adjoining  lands  of  M.  Baily,  Robert  Adams,  S^^'*??!^ 
and  George  S.  Peay,  as  the  property  of  the  defendant.    It^      '        \ 
was  sold  5th  February  following,  (sale  day,)  and  purchased         ^ 
by  James  Cathcart,  at  and  for  the  sum  of  $2650.    He  ar-       ^!^* 
ranged  with  Dr.  W.  L.  Pickett,  with  the  knowledge  of  the    Caflicait 
plaintiff,  to  take  his  bid.    On  the  1st  of  April,  1844,  Picket 
paid  to  the  Sheriff  $750,  but  in  other  respects  failed  to  com- 
ply with  the  defendant's  bid.    On  the  sale  day  in  November, 
(the  4th,)  the  successor  of  the  plaintiff,  Jeremiah  Cockrell, 
Esq.,  re-sold  the  land  at  the  risk  of  the  former  purchaser.   It 
was  purcased  by  Pickett  for  $2000.    He  not  complying  with 
the  terms,  the  sheriff,  on  sale  day  in  February,  1846,  re-sold 
the  land  at  the  risk  of  the  former  purchaser,  (meaning,  as  he 
said,  both  Pickett  and  the  defendant.)    It  was  purchased  by 
Mr.  Mobley  for  $825,  who  complied,  and  to  whom  the  land 
was  conveyed.    This  action  was  brought  for  the  loss  on  the 
re-sales,  $1025.    The  sales  and  re-sales  were  shown  by  pro- 
per entries  in  the  sheriff's  sale  books.    Ample  opportunity- 
was  given  to  the  plaintiff  to  prove,  if  he  could,  that  he  did 
not  re-sell,  at  the  first  sale  day  after  the  sale  to  the  defen- 
dant, by  the  direction  of  the  plaintiff  in  execution ;  he,  how- 
ever, failed.    His  Honor  ruled  that  he  had  no  right  to  re-sell  * 
at  the  risk  of  the  defendant,  at  the  time  when  either  of  the  re- 
sales were  made.    Havitig  sold  and  conveyed  the  land  to 
another,  he  could  not  now  recover  on  the  original  bid  of  the 
defendant. 

A  nonsuit  was  ordered,  which  the  plaintiff  moved  to  set 
aside,  on  the  grounds  : 

Ist.  Because  the  evidence  showed  plaintiff  was  entitled  to 
recover,  and  the  case  should  have  been  submitted  to  the  jury. 

2d.  Because  the  failure  by  the  sheriff,  Yongue,  to  re-sell  on 
the  same  or  succeeding  sale  day,  and  the  re-sale  after  that, 
cannot  operate  to  discharge  the  defendant  from  his  bid. 

3d.  Because  the  directions  in  the  Act  of  1839,  as  to  there- 
sale,  are  merely  directory  to  the  sheriff,  and  his  failure  to 
pursue  them  cannot  of  itself  operate  to  discharge  the  defen- 
dant. 

Boyce,  for  the  motion. 

WalUs  Thomson^  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  plaintiff's  right  to  recover  is  placed,  in  the  case  made 
on  the  circuit,  on  the  validity  of  the  resales ;  and  we  are  now 
informed,  that  the  declaration  is  framed  so  as  to  cover  that 
alone,  and  that  there  is  no  count  on  the  original  sale,  uncon- 
nected with  the  re-sale. 

It  may  be  that  if  the  plaintiff  had  rested  his  case  upon  the 

original  sale  alone^  that  he  might  have  recovered,  and  that 

the  defendant  would  have  been  entitled  to  have  had  titles  made 

to  the  land,  and  to  have  recovered  it.    But  we  do  not  intend 

39 
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CoLUMiwA.   to  prejudge  this  mailer.    Our  inquiry  will  be  confined  to  the 
vl_'  ^     \  casGj  as  it  stands, — is  the  plaintiff  entitled  to  charge  the  de- 
"^       ^fendant  with  the  loss  on  the  re-sales?  We  think  not;  and  it 
Yongae     j^  ^y  p^^pose^  as  briefly  as  possible,  to  state  the  reasons. 
Cathcan.        In  the  58th  sec.  of  the  Act  of  '39,  the  following  provision  is 
found. — "  Every  sheriff's  sale  made  by  virtue  of  the  direc- 
Act«or39,p.  jJQQg  Qf  j^jj  execution,  shall  be  for  cash;  and  \{  the  pur  chaser 
shall  fail  to  comply  with  the  terfns  aforesaid,  the  sheriff  shall 
proceed  to  resell  at  the  risk  of  the  defaulting  purchaser ^  either 
on  the  same  or  some  subsequent  sale  day^  as  the  plaintiff 
may  direct^  and  in  the  absence  of  any  direction  by  the  plain- 
tiff, the  sheriff  shall  resell  on  the  same  day,  if  practicable, 
and  if  not,  on  the  next  succeeding  sale  day,7ncUcing,  in  every 
such  case,  proclamation  that  he  is  reselling  at  the  risk  of  such 
defaulting  former  purchaser. ^^ 

When  this  case  was  before  the  Court  at  a  former  session, 
the  Court,  speaking  by  my  brother  Wardlaw,  plainly  intimat- 
ed the  opinion,  that  unless  the  plaintiff  could  shew  that  he 
had  acted  by  the  direction  of  the  plaintiff  in  execution,  he 
2Strob.S96.  could  not  recover. 

It  is,  however,  true,  that  the  point  was  not  adjudged,  and  it 
•  is  hence  necessary  to  now  examine  it,  under  the  Act.  It  may 
be  laid  down  as  a  safe  proposition,  that  the  sheriff  can  neither 
sell  nor  re-sell  a  debtor's  property,  unless  he  has  the  warrant 
of  law.  He  sells  under  a  fi,  fa.  by  virtue  of  the  authority 
which  it  gives  to  him.  Having  sold  under  it,  he  cannot  again 
sell  the  same  property  by  virtue  of  its  powers  alone.  He  re- 
sells under  the  authority  which  the  law,  in  certain  contingen- 
cies, gives  to  him.  To  make  his  re-sale  good,  he  must  shew 
that  they  have  occurred.  What  says  the  only  existing  law 
we  have  on  this  subject,  the  Act  of  '39?  It  directs  the  sheriff 
to  sell  for  cash;  if  the  purchaser  fails  to  comply,  what  is  to 
be  done  ?  It  tells  him,  *'  proceed  to  re-sell  at  the  risk  of  the 
former  purchaser,  on  the  same  day,  or  on  some  subsequent 
sale  day,  as  the  plaintiff  may  direct."  The  plaintiff  in  exe- 
cution gave  no  direction.  In  that  case,  the  Act  is  explicit.  It 
says,  ''in  the  absence  of  any  direction  by  the  plaintiff,  the 
shenS  shall  re-sell  on  the  same  day,  if  practicable,  and  if  not, 
on  the  next  succeeding  sale  day,  making  in  every  such  case 
proclamation  that  he  is  re-selling  at  the  risk  of  such  default- 
ing former  purchaser." 

In  this  case,  the  first  re-sale  was  eight  months  after  the 
sale ;  the  next  was  three  months  afterwards.  These  unques^ 
tionably  have  not  such  warrant  of  law  as  will  charge  the 
purchaser  for  a  loss  on  the  re-sale. 

The  motion  to  set  aside  the  non-suit  is  dismissed. 

Richardson,  J. — Evans,  J. — Wardlaw,  J. — and  Frost, 
J. — concurred. 

Motion  refused. 
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Berry  Horn  v.  Daniel  Boon.  ^''^^t 


Not.  1848. 


In  an  action  for  malicious  prosecution  want  of  probable  cause  cannot  be  inferred 
as  a  consequence  from  any  degree  of  malice  that  may  be  shown-^-although 
the  legal  inference,  prima  facie^  of  malice  might  be  allowed  from  proof  of  the 
want  of  a  probable  cause.  The  action  rests  confessedly  upon  the  ezistenoe 
of  the  one,  and  the  non  existence  of  the  other,  as  distinct  elements ;  the  bur- 
then of  proo^  as  to  both,  being  on  the  plaintiff. 

The  question  of  what  is  probable  cause,  and  whether  the  proof  of  certain  fitcts 
establishes  the  same  or  not,  is  for  the  Court—always  so  where  facts  are  given. 
The  &cts  from  which  the  conclusion  of  law  is  to  be  drawn,  are  to  be  submitted 
to  the  jury  whenever  they  are  doubtful  or  disputed. 

Before  Wardlaw,  J.  at  Edgefield,  Fall  Term,  1848. 

Case  for  malicious  prosecution. 

The  declaration  alleged  that  the  plaintiff  and  his  wife,  be- 
ing of  good  character,  &c.  the  defendant,  with  intention  to 
injure  them,  and  without  probable  cause  as  to  them,  had 
maliciously  prosecuted  them  for  retailing  spirituous  liquors, 
without  license,  4o  the  damage  of  the  plaintiff. 

The  testimony  adduced  by  the  plaintiff,  made  this  case : — 

The  parties  were  not  known  to  be  unfriendly  before  21st. 
Nov.  1844.  On  that  day,  as  John  B.  Hamilton  went  to  a 
sale  of  Bean's  estate,  he  and  others  drank  whiskey  on  the 
public  road,  near  to  the  plaintiff's  house,  and  near  to  a  wa- 
gon, which  was  in  the  road.  At  the  sale  a  quarrel  between 
the  parties  arose,  concerning  some  land,  for  which  they  both 
were  bidders.  The  afternoon  was  cold  and  rainy,  and  on 
the  way  from  the  sale,  where  they  had  left  the  plaintiff,  as 
Hamilton,  Collins  and  others  rode  along,  some  one  spoke  of 
the  whiskey  wagon,  wishing  they  could  meet  it;  and  then 
a  suggestion  was  made  that  perhaps  some  spirits  could  be 
got  at  the  plaintiff's.  They  called,  and  asked  if  they  could 
^et  any ;  the  plaintiff's  wife  said  she  had  none  for  sale;  they 
msisted,  and  told  her  that  there  should  be  no  difBculty  ;  she 
need  not  fear — no  one  would  interrupt  her ;  she  could  not 
refuse,  and  sent  out  whiskey  in  a  broad  tin  cup,  which  held 
near  a  quart,  but  was  not  a  measure ;  they  drank  sitting  on 
their  horses,  in  the  road ;  Collins  threw  one  or  more  pieces 
of  money  into  the  cup — he  could  not  recollect  how  much, 
nor  whether  other  persons  also  threw  in ;  twenty  persons  or 
more  were  present,  and  amongst  them  the  defendant  was  in 
the  rear  of  the  crowd,  whilst  the  drinking  was  going  on. 

On  the  20th  May,  1845,  the  defendant  made  an  affidavit, 
charging  the  plaintiff  and  his  wife  with  violating  the  law 
against  retailing ;  gave  his  bond  to  prosecute,  and  procured 
a  warrant,  under  which  they  were  bound  in  recognizance,  on 
25th  September,  1845.    The  warrant  was  filed  in  the  Clerk's 
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OoLDMBu,  office,  29th  September,  1845.  No  explanation  was  given  of 
Not.  1848.  ijjg  subsequent  delay.  At  October  Term,  1846,  the  defend- 
'  ant  and  Collins  went  as  witne&'ses,  before  the  Grand  Jury, 
and  a  true  bill  was  found.  A  trial  was  had  at  March  Term^ 
1847,  resulting  in  a  verdict  of  not  guilty. 

Various  attempts  at  compromise  were  made  pendine  the 
indictment,  at  some  of  which,  after  some  talk  about  land, 
which  was  in  dispute  between  the  parties,  the  defendant  said 
he  would  law  the  Horns,  as  long  as  had  a  picayune.  To 
Jessee  Limbacker  he  said  he  would  drop  the  indictment  if 
the  plaintiff  would  give  up  the  land ;  and  to  James  Dorn,  he 
said  that  he  had  no  idea  he  would  have  indicted,  if  he  and 
the  plaintiff  had  been  friendly. 

The  general  good  character  of  the  plaintiff  and  his  wife 
was  proved,  and  several  witnesses  said  that  they  had  heard 
no  suspicions  of  their  retailing.  James  Dorn  had  heard,  per- 
haps after  the  prosecution,  that  some  of  the  neighbors  were 
suspected  of  getting  spirits  at  the  plaintiff's,  which  he  seemed 
afterwards  to  narrow  to  one  Still  going  there  and  drinking 
with  the  plaintiff. 

Upon  motion  for  non  suit,  his  Honor  said  he  thought  that 
although  the  malice  might  be  apparent,  the  want  of  probable 
cause  was  not ;  and  granted  the  motion. 

The  plaintiff  moved  the  Court  of  Appeals  to  set  aside  the 
nonsuit,  on  the  following  grounds : 

1 .  That  the  want  of  probable  cause  was  clearly  shewn, 
from  the  facts  testified  to  by  all  the  witnesses,  that  the  plain- 
tiff nor  his  wife  was  ever  suspected  of  retailing  in  any  way, 
that  they  were  of  good  character,  that  the  plaintiff  was  ab- 
sent at  the  time,  and  known  to  be  absent  by  the  defendant, 
that  the  liquor  sent  out  into  the  road,  to  Collins  and  others, 
was  not  sent  for  sale,  but  on  the  importunity  of  those  desir- 
ing it,  after  Mrs.  Horn  assured  them  that  she  had  none  for 
sale ;  and  from  the  evidence  of  Collins  and  others,  that  there 
was  no  retailing,  and  no  trading  ;  and  from  the  further  facts 
that  express  malice  was  proved  by  James  Dorn,  who  testified 
that  the  defendant  said  that  if  he  had  not  been  unfriendly 
to  plaintiff  he  would  not  have  indicted  him  ;  from  the  facts 
that  the  warrant  was  taken  out  only  one  day  before  the  ex- 
piration of  six  months  after  the  alleged  retailing,  and  the 
case  not  prosecuted  by  bill  before  the  Grand  Jury,  from  20th 
May,  1845,  till  October,  1846.  And  that  it  was  proved  by 
Hamilton,  Limbacker  and  others,  that  defendant  was  obvi- 
ously using  this  prosecution  to  compel  plaintiff  to  give  up  to 
defendant  a  tract  of  land  in  plaintifi*'s  possession,  to  which 
defendant  had  no  pretence  of  title;  and  from  the  fact  that  the 
jury  had  acquitted  the  plaintiff  and  wife,  on  the  hidictment. 

2.  Because  the  question  whether  there  was  probable  cause 
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was  a  question  for  the  jury,  especially  as  in  this  case  Hie  J^^^^*^ 
&ct8  were  contested.  ^^^'  ^®*^ 


^ ^ 


3.  Because  his  Honor  was  in  error  in  relying  on  the  hear-      ^^^ 
say  evidence  of  some  of  the  witnesses,  (objected  to)  that  they        y. 
had  heard  that  a  wagon  with  liquor  had  been,  on  the  morn-      Boon, 
ing  of  the  alleged  retailing,  in  the  public  road  near  plaintiff's 
house,  without  any  proof  that  plaintiff  was  present,  or  knew 

that  such  wagon  was  there,  as  constituting  probable  cause — 
and  without  having  even  the  suspicion  of  any  one,  that  de- 
fendant had  been  informed  of  any  such  occurrence. 

4.  Because  the  defendant,  having  quarrelled  with  the 
plaintiff,  on  the  very  day,  was,  at  the  time  that  this  event 
(the  alleged  retailing)  occurred,  the  only  one  present  who 
ever  alleged  any  violation  of  the  law. 

6.  Because  there  was  abundant  proof  of  the  malice  of  de- 
fendant, and  want  of  probable  cause. 

Cfriffinj  for  the  motion. 
WardlaWy  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court 
If  the  existence  of  malice  excluded  that  of  probable  cause, 
we  might  be  inclined  to  differ  from  the  circuit  Judge,  and  set 
aside  the  nonsuit.  But  it  is  quite  well  settled  that  want  of 
probable  cause  cannot  be  inferred  as  a  consequence  from  any 
degree  of  malice  that  may  be  shewn  ;  although  the  legal  in- 
ference, prima/aciej  of  malice  might  be  allowed,  (as  is  said 
in  one  of  our  cases)  from  proof  of  the  want  of  probable  cause. 
Indeed  the  action  rests  confessedly  upon  the  existence  of  the 
one,  and  the  non-existence  of  the  other,  as  distinct  elements, 
the  burthen  of  proof  as  to  both  being  on  the  plaintiff  in  an 
action  for  malicious  prosecution.  » 

We  shall  not  stop  to  insert  definitions  of  probable  cause — 
the  books,  our  own  included,  are  full  enough  of  such  matter. 
But  assuming  any  form  of  definition  adopted  by  reputable 
authority  ;  as,  would  the  circumstances  induce  a  belief  of  the 
plaintiff's  guilt  on  the  mind  of  any  reasonable  man,  or  "what  Per  Tiiidal,c. 
might  a  reasonable  man  have  done  under  the  circnmstan-  J-  in  Deiegai 
ces  f  "was  there  ground  of  suspicion  to  any  mind  not  blind-  ^'e5J^^\^ 
ed  by  malice  or  misled  by  prejudice;"  "was  there  just  ground       ijog.' 
of  suspicion  at  the  time :''  let  us  endeavor  to  apply  some  test,  Paris  t.  Wad- 
suggested  by  such  definitions.     Suppose,  then,    a  perfect  dcU,iM'Miil. 
stranger  to  the  plaintiffs,  acquainted  with  the  laws  of  retail-       ^^ 
ing,  should  have  witnessed  what  occurred  with  the  wife  of 
Horn  for  example,  an  inquiry  for  spirits — the  answer  that 
there  was  none /or  sale^  then  the  persuasions  from  the  appli- 
cants, that  there  should  be  no  difficulty,  she  need  not  fear, 
no  one  would  interrupt  her ;  whereupon  the  liquor  was  sent 
out  and  money  returned — what  would  an  indifferent  looker 
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CoLUMBri,  on  necessarily  conclude  ?  The  refusal  at  first  was  overcome 
Not.  1848.  \yy  certain  assurances  which  had  no  meaning  in  them  at  all, 
'  unless  they  were  understood,  on  both  sides,  to  imply  a  sale. 
That  is  what  she,  in  words,  declined  at  first,  and  yielded  at 
last.  Surely  there  was  developed  in  such  a  transaction  rea- 
sonable grounds  of  suspicion  to  a  reasonable  mind,  to  say 
the  least,  of  the  guilt  of  the  woman,  in  selling  less  than  3 
gallons  of  whisky. 

The  husband,  it  is  true,  was  not  present ;  but  he  might 
have  been  guilty  nevertheless ;  and  a  stranger,  seeing  what 
has  passed  on  the  ]>art  of  the  wife,  observing  the  movements 
of  the  whiskey  wagon  in  the  morning,  considering  that  if  the 
wife  retailed  at  all  she  probably  did  so  with  the  knowledge 
and  approbation  and  for  the  benefit  of  the  husband,  and  ad- 
verting to  the  idea  that  if  she  did  so  as  his  instrument,  he 
and  not  she  was  the  guilty  person ;  seeing  that  by  a  sort  of 
common  consent  a  number  of  persons  (some  20)  failing  to 
encounter  the  wagon  seemed  to  follow  confidently  the  lead  of 
some  one  to  this  house  as  the  place  to  obtain  whiskey ;  such 
looker  on  would  not  be  unreasonable  in  suspecting  that  in 
the  particular  instance  the  wife  was  but  imitating  the  exam- 
ple of  the  husband,  or  consulting  his  pleasure.  It  ought  also 
to  be  remarked,  that  including  the  husband  in  the  indictment 
was  only  that  which  the  Solicitor,  if  he  had  been  consulted| 
might  have  advised,  with  an  eye  to  the  facility  with  which 
a  wife  may  escape,  in  such  cases,  by  the  disposition  of  the 
law  to  impute  her  acts  to  the  husband. 

No  doubt  is  entertained  that  the  question  of  what  is  proba- 
ble cause,  and  whether  the  proof  of  certain  facts  establishes 
the  same  or  not,  is  for  the  Court ;  alwavs  so  where  facts  are 
given.  The  facts  from  which  the  conclusion  of  law  is  to  be 
drawn,  are  to  be  submitted  to  the  jury  whenever  they  are 
doubtful  or  disputed.  Lord  Tenterden  observed,  in  Black- 
2  B.  and  Ad.  ford  V.  Doil,  as  foUows  :  "It  is  difficult  to  lay  down  any 
^^  general  rule  as  to  the  cases  where  the  opinion  of  a  jury  should 
or  should  not  be  taken.  I  have  considered  the  correct  rule 
to  be  this — if  there  be  any  fact  in  dispute  between  the  par- 
ties, the  Judge  should  leave  that  fact  to  them,  telling  them, 
if  they  should  find  in  one  way  as  to  that  fact,  then  in  bis 
opinion  there  was  no  probable  cause,  and  their  verdict  should 
be  for  the  plaintiff;  if  they  should  find  in  the  other,  then 
there  was,  and  their  verdict  should  be  for  the  defendant.'' 
Here,  however,  no  dispute  existed  about  the  facts;  it  was  the 
case  made  by  the  plaintifis  themselves. 

While,  therefore,  we  do  not  much  admire  the  probable  mo- 
tives that  actuated  the  defendant  in  this  transaction,  we  must 
give  him  his  strict  law,  and  take  care  not  to  embarrass  prose- 
cutions with  so  much  hazard  as  to  repress  them  in  an  undue 
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degree.    A  majority  of  the  Court,  at  any  rate,  do  not  perceive   Columbu, 

^0V»     JLCi4o< 


that  there  was  on  the  circuit  any  infringement  of  the  plain-  ^ 
tiff's  legal  rights,  and  his  motion  is  therefore  dismissed. 


i^«  ^1^^ 


O'Neall,  J. — Evans,  J. — ^Wabdlaw,  J. — and  Fbost,  J.         v. 
concurred.  Raff- 

Richardson,  J.  dissented. 

Motion  refused. 


A.  W.  Yongue  v.  Z?.  U  Ruff. 

An  order  bein^  without  date,  it  is  necessary,  on  the  plea  of  the  statute  of  limita- 
tions, to  shew  at  what  time  it  was  given.  The  jury,  from  the  evidence,  are  to 
detennino  whether  it  was  within  four  years  before  the  writ  was  sued  out 

If  the  drawer  of  a  bill  or  order,  from  the  time  of  making  it  to  the  time  when  it 
is  due  and  presented  for  acceptance,  has  no  funds  in  ihe  hands  of  the  drawee, 
prima  fadej  he  is  not  entitled  to  notice  of  non-payment 

Funds  in  the  hands  of  the  drawee,  payable  to  the  drawer  as  executor,  will  not  en- 
title the  drawer  to  notice  of  non-payment,  when  he  drew  in  his  individual  ca- 
pacity. 

Before  Richardson,  J.  at  Fairfidd^  Extra  Courts  July^  1848. 

This  was  an  action  of  assumpsit,  brought  by  Alexander 
W.  Yongue  against  David  H.  Ruff ;  tried  at  an  extra  Court, 
held  for  Fairfield  district,  in  July,  1848,  on  the  following  or- 
der,  to  wit : 

Mr.  John  Cockrell, 

Will  please  to  pay  A.  W.  Yongue,  Esq.  two 
hundred  and  thirty-seven  78-100  dollars,  and  oblige,  respect- 
fully, D.  H.  Ruff. 

$237  78. 

The  signature,  as  well  as  the  order  itself,  was  admitted  to 
be  in  the  hand  writing  of  the  defendant  Ruff. 

There  was  no  date  to  the  order,  and  the  statute  of  Umita- 
tions  was  pleaded.  The  action  was  commenced  on  the  20th 
day  of  March,  A.  D.  1845.  There  was  no  proof  of  the  time 
when  the  order  was  executed. 

David  McDowell,  Esq.  proved  that  a  settlement  had  been 
made  in  his  office,  between  J.  Cockrell  and  A.  W.  Yongue, 
in  the  early  part  of  the  year  1844,  when  A.  W.  Yongue  pre- 
sented the  order  to  Jno.  Cockrell  for  payment,  and  that  Cock- 
rell refused  to  pay  it.  The  order  was  afterwards  presented 
by  A.  W.  Yongue  to  D.  H.  Ruff  for  payment,  and  D.  H. 
Ruff  was  informed  that  Cockrell  had  refused  payment.  Ruff 
then  refused  to  pay.    There  was  no  proof  that  either  of  the 


312  APPEALS  AT  LAW. 

CoLTTMBiA,   parties  interested  recollected  the  time  or  circumstances  under 

J^^'  ^^^-  ^  which  the  order  was  given.    There  was  proof  that  D.  H. 

^       '  Ruff,  as  executor  of  Wm.  Kincaid's  estate,  and  also  in  his 

Yongue     ^^^  right,  had  many  settlements  in  the  sheriff's  office,  and 

Ruff.       that  A.  W.  Yongue  was  the  sheriff  of  Fairfield  district  in 

1844,  and  for  some  time  before. 

John  Cockrell,  examined  by  commission,  denied  that  he 
had  any  funds  in  his  hands  belonging  to  D.  H.  Ruff,  individ- 
ually, when  the  said  order  was  presented  to  him  for  payment, 
though  it  appeared  that  he  was  indebted  to  him  as  executor 
of  the  estate  of  Wm.  Kincaid. 

The  defendant  moved  the  Court  for  a  non-suit,  on  the 
ground  that  there  was  not  evidence  of  notice  to  defendant, 
of  demand  and  refusal  to  pay,  according  to  law.  The  motion 
was  refused,  because  there  was  evidence  that  ought  to  go  to 
the  jury ;  and  because  no  notice  was  necessary,  as  Cockrell 
proved  that  he  had  no  funds  of  Ruff's  in  his  hands. 

The  jury  were  instructed,  that  if  they  believed  from  the 
evidence  that  the  order  was  made  within  four  years  from  the 
time  the  action  was  brought,  they  ought  to  find  for  the  plain* 
tiff;  otherwise,  to  find  for  defendant. 

The  jury  found  the  amount  of  the  order,  from  the  time  it 
was  presented  for  payment,  by  the  plaintiff,  to  Cockrell,  April 
1st,  1844. 

The  defendant  moved  for  a  non-suit,  on  the  following 
grounds : 

1.  Because  there  was  no  date  to  the  paper  on  which  the 
action  was  founded,  and  not  a  particle  of  proof  to  shew  when 
it  was  executed ;  and  the  statute  of  limitations  being  plead- 
ed, the  plaintiff  could  not  recover  unless  he  had  shewn  by 
testimony  that  the  paper  was  executed  within  four  years 
next  preceding  the  commencement  of  the  action. 

2.  Because  the  paper  on  which  the  action  was  based,  being 
in  the  form  of  an  oraer,  or  bill  of  exchange,  there  should  have 
been  a  demand  unon  the  drawee,  and  notice  of  non-payment 
to  the  drawer,  wittiin  a  reasonable  time,  to  entitle  the  plain- 
tiff to  recover. 

« 

And  for  a  new  trial : 

1.  Because  there  was  no  testimony  on  the  part  of  the  plain- 
tiff, which  could  prevent  the  bar  of  the  statute  of  limitations. 

2.  Because  the  evidence  was  utterly  insufficient  to  warrant 
the  jury  in  finding  for  the  plaintiff. 

Rutland,  for  the  motion. 
Buchanan,  contra. 

Fbost,  J.  delivered  the  (pinion  of  the  Court. 

The  order  being  without  date,  it  was  necessary,  on  the 
plea  of  the  statute  of  limitations,  to  shew  at  what  time  it 
was  given.    The  evidence  to  shew  that  it  was  given  within 
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jfoar  yeare  before  the  writ  was  sued  out,  was  submitted  to  the  S^^^^^J; 
jury,  who,  by  the  verdict,  have  negatived  the  defendant's,-  ^'  *'**'• 
plea. 

It  is  clear  that  if  (be  drawer  of  a  bill  or  order,  from  the 
time  of  making  it  to  the  time  when  it  is  due  and  presented 
for  acceptance,  has  no  funds  in  the  hands  of  the  drawee,  pri- 
ma  facie,  he  is  not  entitled  to  notice.  If^  however,  the  draw- 
er, not  actually  having  funds  in  the  hands  of  the  drawee, 
has  a  reasonable  expectation  of  assets  in  the  hands  of  the 
drawee,  as  if  the  bill  were  drawn  against  goods  forwarded  to 
meet  the  draft,  or  if  there  were  a  running  account  between 
the  parties,  and  the  drawee  had  before  accepted  bills  on  the 
general  credit  of  the  drawer,  then  he  would  be  entitled  to 
notice.  But  this  law  cannot  avail  the  defendant.  Cockrell 
proved  that  be  never  had  any  funds  of  Ruff.  He  had  money 
payable  to  the  executors  of  Kincaid,  of  whom  the  defendant 
was  one ;  but  the  order  was  not  drawn  by  Ruff  at  executor ; 
nor  did  it  contain  any  direction  to  Cockrell  to  apply  that  mo- 
ney to  its  payment.  The  order  would  not  have  discharged 
Cockrell  from  the  demand  of  the  executors.  Ruff  could  not 
have  had  any  reasonable  expectation,  nor,  it  would  seem,  any 
intention,  that  Cockrell  should  apply  the  funds  of  Kincaid's 
estate  in  payment  of  his  individual  liability.  The  motion  for 
a  non-suit  was  therefore  properly  refused ;  and  the  motion  is 
dismissed. 

RicHA&DBON,  J. — O'Neall,  J. — EvANS,  J. — and  With- 
ers, J. — concurred. 

Motion  refused. 


Wm.  J  Lemmand^  constable^  v.  John  Short. 

Where  a  eonttable  liad  sold  property  subject  to  the  lien  of  executions  fjrom  the 
Court  of  Common  Pfeas,  after  being  wanned  by  the  sheriff  that  he  wottl<}claifai 
the  proceeds,  and  the  plaintiff  in  the  executions  had  become  the  purchaser  of 
the  property  at  his  sale,  it  was  Md  that  the  constable  was  not  entitled  tojrbeoY- 
«r  the  prooeeds  of  the  sale  from  this  purchaser,  but  that  they  were  applicable  to 
the  executions  m  the  sheriff's  office,  although  they  had  never  been  leyied. 

»  » 

Before  O'Neall,  J.  at  Lancaet^,  Fall  Tarrn^  VSX8.  ' 

This  was  a  sum.  pro.  to  recover  the  amount  of  the  de-- 
fendant's  bid  for  property,  sold  by  the  plaintiff,  as  a  constable. 

It  appeared  that  tha  plaintiff  had  levied  On,  and  advertised, 
ibr  sale,  property  liable  to  the  lien  of  executions  belonging 
to  the  defendant. 

The  sheriff  Rave  notice  to  the  constable  that  he  would 
40 
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S^^ySi'  claim  that  the.proceedi  of  the  sale  about  to  be  made  by  hiniy 
^woT.  ^p*p-  gbouid  be  applied  to  the  executions  belonging  to  the  defend- 
LMMAonii    ^^^'    ^^^  defendant  bought,  and  insisted  that  the  constable 
Y^         should  permit  his  hid  to  he  credited  on  the  executions  belong- 
Skert.      ing  to  him,  issued  by  the  Court  of  Common  Pleas. 
This  he  refused  to  allow,  and  brought  this  action. 
The  Court  decreed  for  the  defendant. 

The  plaintiff  moved  the  Court  of  Appeals  to  reverse  the 
decision  of  the  Circuit  Court,  on  the  following  grounds : 

1.  Because  his  Honor  erred  in  holding  that  the  defendant 
•    was  not  bound  to  pay  his  bid,  inasmuch  as  the  sheriff  had 

given  notice  to  the  plaintiff  to  pay  over  to  him  the  proceeds 
of  the  sale,  to  be  applied  to  executions  in  his  office,  when  the 
property  had  never  been  levied  on  by  the  sheriff. 

2.  Because  the  purchase  money  was  never  credited  on  any 
of  those  executions. 

W.  A.  Moore^  for  the  motion. 
M.  Clinton^  contra. 

O'NEALii,  J.  delivered  the  opinion  of  the  Court. 

In  this  case  the  authorities  are  clear  in  support  of  the  de- 
cision below. 

1  Hill,  877.  Beginning  with  Ker  v.  Montgomery^  they  have  all  tended 
in  one  way,  to  place  the  constable  and  magistrate's  executions 
in  subordination  to  the  Superior  Courts.  In  that  case  it  was 
held  that  a  sale  by  a  constable,  after  the  levy  of  an  execu- 
tion from  the  Court  of  Common  Pleas,  was  invalid,  and  con* 

1  Hill,  986.  ferred  no  title.  In  Robinson  v.  Cooper^  it  was  ruled  that  a 
sale  by  a  constable,  under  a  magistrate's  execution,  will  not 
divest  the  lien  of  an  execution  from  the  Court  of  Common 
Pleas.  In  that  case  it  was  remarked,  "  to  discharge  the  lien 
of  the  latter,  the  proceeds  of  the  sale  must  be  paid  over  to  it. 
For  it  is  an  incumbrance  on  the  property,  to  be  levied  under 
it,  to  the  extent  of  its  value.  If  the  proceeds  of  sale  are 
paid  over  to  it,  it  is  in  effect  a  levy  and  sale  under  it.  But 
.  if  the  sale  by  the  constable,  under  a  junior  levy,  discharge 
the  lien,  then,  without  paying  over  to  the  senior  execution 
the  proceeds,  it  would  be  an  easy  mode  of  defeating  it,  and 
would,  in  effect,  authoriee  the  defendant  to  aliene  his  own 
property.  By  suffering  judgment  for  a  small  amount  before 
a  magistrate,  the  defendant  might,  under  the  execution  issu- 
ed, cause  a  constable  to  sell  perhaps  the  only  valuable  article 
of  property  which  he  had,  and  thus  be  enabled  to  receive  the 
surplus  alter  satisfying  the  magistrate's  execution,  and  put 
his  execution  creditors  at  defiance."  x 

Dud.  358.  I^  Blair  and  Alexander  v.  Hbraleby^  the  defendant,  as  a 
constable,  sold  a  horse  which  was  subject  to  the  Uen  of  the 
plaintiffs's  execution.  It  was  held  that  they  were  entitled  to 
veoov^r  the  proceeds  of  the  sale,  as  applicable  to  their  execu- 
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tion.    That  case  is,  in  every  respect,  the  same  as  the  one  S?J;'^S^ 
now  under  consideration.    Here  the  defendant  was  the  own-^      *  ^^ 
er  of  the  oldest  executions  against  the  defendant  in  ezecu-      j 
tion.    The  constable  was  apprized  of  their  lien,  and  told        ^ 
thai  the  money  arising  from  the  sale,  would  be  claimed  aa      Jon 
applicable  to  them.    The  defendant  bought,  and  instead  of 
paying  the  money  to  the  constable,  he  claimed,  as  Ifae  credi** 
tor  entitled  to  receive  if,  to  retain.    This,  according  to  Cobb 
T.  Pressly,  he  could  have  had  the  rkht  to  do  even  against  3  n^ ^M.  4i6. 
the  sheriff,  and  consequently  against  the  plaintiff. 

The  case  of  Alexander  v.  CoUins  does  not  conflict  with  SRldLSSL 
this  or  the  preceding  cases.  In  it  the  sheriff  was  the  plain- 
tiff; he  had  no  such  right  as  enabled  him  to  bring  the  actioii. 
If  he  had  levied,  then  indeed  he  would  have  had  propertv 
which  would  have  entitled  him  to  recover ;  but  until  levied, 
he,  in  no  wise,  represents  the  plaintiff 's  rights  under  execu* 
tion,  further  than  to  receive  the  debt  and  costs,  when  paid  to 
him,  or  to  collect  it  by  levy  and  sale. 

The  motion  is  dismissed. 

Richardson,  J. — ^Evans,  J. — Frost,  J.— and  Withers, 
J. — concurred. 

Wardlaw,  J.  dissented. 

Motion  refused. 


Mary  Anne  JmeSj  executrix  of  Joseph  P.  Jmes^  v. 

Charles  Jones. 

The  d«clamtions  of  a  deceased  witneee,  made  anU  litem  motom,  are  admiamble  to 
aid  the  pieiumption  of  a  remote  transactioiu 

If  the  donor  had  the  right  to  diepoee  of  personal  property,  her  declarations  that 
she  had  done  so  to  the  donee,  are  admissible  in  support  of  his  title. 

As  the  sf^ent  of  her  husband,  the  wiie  may  sell  or  conyey ;  and  the  jury  are  to 
decide,  from  the  facts  and  circumstances  of  the  case,  whether  she  was  so  au« 
thorieed. 

Under  a  deed  of  separation,  the  wife  may  have  the  same  JM  dapanendi  as  if  she 
were  sole. 

After  twenty  years  separation  of  husband  and  wife,  and  a  separate  enjoyment 
on  her  part  of  penonai  propertf^  and  repeated  unchallenged  acts  of  disposition 
of  it  on  her  part,  the  Couit,  to  give  efiect  to  her  disposition  of  it,  will  presmne 
that  on  the  separation,  the  husband  executed  a  pott  untpUdl  setdement,  con- 
▼eying;  the  property  to  a  trustee  to  hold  to  the  nses-^J<,  that  she  might  sepi^ 
rately  enjoy  it ;  and  second^  that  she  might,  as  a  feme  sole,  sell  or  g^^  irin  her 
life  time,  or  at  her  death  bequeath  it  as  she  pleased. 
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^»n^         B^ore  O'NxALL,  X  ai  EdgefiM,  Fall  Term,  1847. 

This  was  an  action  of  trover  for  the  recovery  of  the  value 
of  a  slave  named  Isaac.  There  was  no  doubt  that  the  slave 
had  been  the  property  of  Mary  Jones,  (now  deceased,)  and 
that  in  her  life-time  she  had  conveyed  him  to  her  son,  Jo- 
seph P.  Jones,  the  plaintiff's  testator.  The  main  question  in 
the  case  was,  whether  she  could  convey  to  him.  She  was 
the  wife  of  one  Perrin  Jones :  she  and  her  husband  died  in 
a  few  days  of  one  another.  They  separated  in  1819,  and 
lived  apart  from  that  time  to  her  death,  in  1844.  At  the  time 
of  their  separation,  she  had  in  her  possession  the  slaves  Soo- 
key  and  her  son  Isaac.  Over  them,  as  well  as  the  other 
property  which  she  afterwards  acquired,  she  exercised  all  the 
rights  and  the  power  of  a  feme  sole.  In  1822,  or  perhaps  a 
little  before,  at  the  sale  of  her  father's  estate,  she  purchased 
Fortune,  and  to  indemnify  Hughes  Moss,  in  bemg  her  surety 
for  the  purchase  money,  she  executed,  on  23d  January,  18SS, 
to  him,  a  mortgage  of  Fortune,  Sookey  or  Susan,  and  Isaac. 
This  appeared  by  a  copy  of  the  mortgage,  taken  from  the  re- 
cords of  the  register  or  mesne  conveyances  of  Edgefield  dis- 
trict. Before  this  was  given  in  evidence,  it  had  been  proved 
by  L.  B.  Cochran,  that  Hughes  Moss,  deceased,  told  him 
such  was  the  fact.  The  record  of  the  bill  and  other  proceed- 
ings- in  equity,  for  the  partition  of  the  estate  of  Thomas 
Jones,  (deceased,)  the  father  of  Mary  Jones,  in  the  case  of 
Wm.  Wash  and  Wife  v.  Wm.  Jones,  Perrin  Jones  and  Mary, 
his  wife — and  the  cross  bill  of  Wm.  Jones  v.  the  complain* 
ants  and  the  other  parties,  were  given  in  evidence.  It  ap- 
peared, that  without  any  order  giving  leave  to  answer  separ- 
ately, Mary  Jones,  on  the  11th  January,  1824,  filed  an  an- 
swer, in  wnich  she  stated  that  she  and  ner  husband,  Perrin 
Jones,  had  separated  by  mutual  consent^  and  were,  then,  liv- 
ing apart,  and  that  by  articles  regularly  executed,  they  had 
renounced  al.l  claims  upon  the  property  of  each.  The  com- 
missioner made  two  reports,  one  of  the  26th  of  January,  die 
other  of  the  10th  of  May,  1825,  in  one  of  which,  Sookey,  the 
mother  of  Isaac,  was  set  down  as  an  advancement  by  Thom- 
as Jones  to  Mary  Jones.  In  the  other  the  commissioner 
speaks  of  the  separation  between  Perrin  Jones  and  Mary 
Jones,  and  the  execution  of  articles,  and  recommends  that 
the  property  acquired  by  her,  from  her  father's  estate,  should 
be  settled  upon  her.  The  report  was  confirmed  by  the  Court, 
and  an  order  made,  that  her  share  of  her  father's  estate  should 
be  paid  to  her,  independent  of  the  claim  of  Perrin  Jones. — 
Perrin  Jones  did  not  answer,  or  in  any  shape  interfere  with 
the  proceedings  in  equity.  Various  recoveries,  in  the  Court 
of  law,  for  debts  against  Mary  Jones,  as  a  feme  sole,  were 
given  in  evidence.    In  one  of  these  cases  a  levy  was  about 
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being  made,  and  to  prevent  it,  application  was  made  by  the  ^^''^'ITJf » 

defendant,  who  had  married  a  daughter  pf  Perrin  and  Mary  ^  ^^^'  *^»-  ^ 

Jones,  to  Perrin  Jones  for  the  loan  of  money;  he  refused  to^     T^ 

lend  it,  until  Mr.  Mims  became  the  surety.    When  the  depu-        ^^ 

ty  sheriff  did  levy  on  a  negro  girl,  as  the  property  of  Mary      Jonei. 

Jones;  and  told  Perrin  Jones  of  it,  he  asked  the  deputy  why 

he  did  not  levy  on  Isaac.    He  replied  that  he  understood 

Mary  Jones  had  given  Isaac  to  Joseph  P.  Jones.    Perrin 

Jones,  who  was  then  old  and  blind,  was  helped  into  another 

house  in  his  yard,  where  Mary  then  lived  with  the  defendant, 

and  asked  her  if  she  had  ever  given  Isaac  to  Joe.    She  said 

yes.    He  exclaimed,  ''  good  God,  what  will  the  devil  do  with 

you  P    The  old  man.  Perrin  Jones,  frequently  spoke  of  the 

mdebtedness  of  the  old  lady,  said  she  would  not  make  her 

negroes  work,  and  she  would  have  to  sell  property.    He  said, 

too,  he  was  anxious  that  their  respective  property  should  be 

equally  divided  among  their  chilaren ;  but  he  said  the  old 

lady  would  not  divide  equally ;  he  said  she  could  do  <is  she 

pleased.    It  appeared  that  Joseph  had  advanced  money,  and 

purchased  provisions  for  his  mother.    A  bill  of  sale,  executed 

by  Mary  Jones  to  Joseph  P.  Jones,  of  the  slave  Isaac,  dated 

24th  May,  1838,  with  another  paper  covenanting  on  the  part 

of  Joseph  P.  Jones,  that  his  mother  should  have  the  possession 

of  Isaac  during  her  life,  and  a  note  for  his  hire,  ($10,)  for 

1838,  were  given  in  evidence.    Mr.  and  Mrs.  McClendon 

E roved  that  Mary  Jones  liveji  with  them  in  ^39,  and  that  she 
ad  repeatedly  told  them  that  Isaac  belonged  to  Joe,  and  that 
he  was  to  have  him  after  her  death.  In  the  case  of  Terrejf 
V.  Bdcher,  Perrin  Jones  was  offered  as  a  witness,  and  on  be-  ^  ^^^t  ^^* 
ing  objected  to  on  account  of  his  interest  in  the  estate  of  Thom- 
as Jones,  (deceased,)  he  offered  to  release  all  his  own  interest, 
but  refused  to  release  that  of  his  wife,  saying  he  was  bound 
by  bond  not  to  interfere  with  her  property.  Mary  Jones  died 
9th  July,  '44.  Perrin  Jones  died  29tn  July,  '44.  Joseph  P. 
Jones  administered  on  his  father's  estate,  and  inventoried  all 
of  his  mother's  property,  except  Isaac,  as  his  father's.  He 
died  second  Monday  in  October,  '44  :  the  defendant  then  ad- 
ministered on  Perrin  Jones's  estate,  and  on  the  2d  December, 
1844,  sold  Isaac  for  $400. 

The  case  made  by  these  facts  turned  upon  the  question, 
whether  a  de^  of  separation  had  been  executed  by  Perrin 
Jones^  giving  to  his  wife  Uie^'ti^  disponendij  in  her  life  time, 
of  the  property  in  her  possession.  This  depended  upon  re- 
mote transactions,  and  was  matter  of  presumption,  ana  hence 
the  declarations  of  Hughes  Moss  were  received ;  but  after  the 
fact  to  which  they  pomted  was  otherwise  most  abundantly 
proved,  his  declarations  became  altogether  unimportant,  and 
were  not  at  all  regarded  in  the  case. 
The  declarations  of  Mary  Jones  were  received,  on  the 
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OotniBu,   ground  that  if  she  were  the  owner  of  Isaac,  and  had  the 
Nay.  1848.  p^^gj  ^f  disposing  of  him,  then  they  were  part  of  the  plain- 
'tiff's  title. 

The  jury  were  instructed  that  after  a  lapse  of  25  years,  any 
thing  might  be  presumed  which  was  necessary  to  give  effect 
to  Mary  Jones's  title.  If  they  were  satisfied  that  sh^  had, 
during  that  time,  exercised  the  jus  disponendi^  they  might 
presume  the  execution  of  a  deed  giving  that  power — or  that 
her  husband  had  made  her  his  agent  to  convey  the  slave. 
The  jury  found  for  the  plaintiff  $477. 

The  defendant  appealed,  on  the  annexed  grounds,  for  non- 
suit: 

Because  it  appeared  manifest,  from  the  plaintiff's  own 
shewing,  that  Mary  Jones,  from  whom  the  plaintiff's  testator 
derived  title  to  the  negro  in  question,  was,  at  the  time  she 
executed  the  deed,  the  wife  of  Perrin  Jones,  and  had  no  au- 
thority, directly  nor  b^  implication,  to  transfer  or  dispose  of 
the  right  or  title  to  said  negro ;  and  certainly  not  beyond  her 
supposed  life  interest. 

And  for  new  trial,  on  the  additional  grounds  : 
Ist.  That  his  Honor  erred  in  ruling  that  the  declarations 
'        of  Mary  Jones  were  competent  evidence,  on  the  behalf  of 
the  plaintiff. 

2nd.  That  his  Honor  erred  in  ruling  that  the  declarations 
made  by  Hughes  Moss  were  competent  evidence  on  the  be- 
half of  the  plaintiff. 

3rd.  Because  the  verdict  was  contrary  to  the  law  and  evi- 
dence of  the  case. 

Bauskettf  for  the  motion. 
CarroUj  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  grounds  for  new  trial  will  be  first  briefly  disposed  of, 
before  the  main  question,  which  arises  under  the  ground  for 
non-suit,  will  be  considered. 

1.  The  declarations  of  Hughes  Moss,  a  deceased  witness, 
made  ante  litem  motaniy  were  received  to  aid  the  presump- 
tion of  an  old  transaction,  and  such  testimony  may  be  easily 
defended.  It  is  like  the  declarations  of  a  deceased  witness, 
made  ante  litem  motantj  received,  as  to  the  corner  of  a  tract 

3  McC.837.  of  land,  in  the  case  of  Coate  v.  J^eer.  Both  are  beyond  the 
certain  proof  of  living  witnesses,  and  hence  may  be  received, 
as  the  best  to  which  resort  can  be  had.  But  the  testimony 
here  became  perfectly  immaterial,  after  the  adduction  in  evi- 
dence of  the  office  copy  of  the  mortgage,  as  to  which  they 
related.  And,  as  is  said  in  the  report,  they  were  regarded 
and  treated  as  of  no  weight. 

2.  The  declarations  of  Mrs.  Jones,  received  in  evidence, 
were  to  the  same  fact,  which  her  bill  of  sale  more  clearly 
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proved.    They  were  admissible,  as  the  title  of  the  testator,   CoLmnu, 
or  as  confirmatory  of  it.    If  Mrs.  Jones  had  the  right  to  di&^  ^  ^^^'  ^^^^ 
pose  of  thesl^ve,  then  her  declarations  that  she  had  done  so*  ' 

to  the  plaintiff's  testator,  were  admissible  in  support  of  his 
title.  If  she  had  no  such  right,  then  of  course  they  fell  with 
faer  want  of  power  or  title  to  dispose  of  the  slave. 

The  3d  ground  needs  no  other  remark  than  that  if  the 
wife  could  have  and  exercise  the  jus  dispanendi,  then  the 
proof  was  ample  to  establish  the  presumption  that  she  had  it. 

This  brings  up  the  question  presented  by  the  ground  for 
non-suit, — ^had  Mary  Jones  the  right  of  ^disposition  of  the 
said  slave,  and  could  she  legally  hold  and  exercise  it  ?  No 
one  denies  that,  generally,  the  wife  cannot  dispose  of  her 
own  property,  or  that  of  the  husband.  To  this,  however,  I 
Chink  are  two  plainly  marked  exceptions :  1st.  That  as  his 
agent,  she  can  sell  or  convey ;  2.  That  under  a  deed  of  sepSr 
ration,  she  may  have  the  same  jus  disponendi  as  if  she 
were  sole. 

To  the  first  exception  there  can  be  no  denial,  and  that 
would  be  enough  for  this  case.  For  the  jury  were  told  that 
if  satisfied,  from  the  facts  proved,  that  she  was  authorized,  as 
her  husband's  agent,  to  dispose  of  the  slave,  that  then,  in 
that  way,  the  defendant's  title  would  be  good.  Certainly, 
proof  that  he  permitted  her,  in  1822,  to  mortgage  the  slave, 
afterwards  to  use  and  hire  him,  and  finalhr,  when  told  she 
had  sold  him  to  the  testator  of  the  plaintiff  he  did  not  deny 
her  power,  these  are  certainly  facts  enough  to  raise  a  pre- 
sumption that  her  act  was  as  his  agent  Her  possession  was 
as  a  feme  sole,  altogether,  for  more  than  20  years ;  and  to 
make  such  a  possession  lawful  and  effectual,  '^  there  is,"  as 
Mr.  Best,  on  presumptions,  says, ''  hardly  a  species  of  act  or  p.  144. 
document,  public  or  private,  that  will  not  be  presumed  in 
support  of  it." 

Under  the  second  exception,  however,  the  strength  of  this 
case  is  to  be  tried.  I  have  no  doubt,  that  i^ter  20  years  sep- 
amtion  of  husband  and  wife,  and  a  separate  enjoyment  on 
her  part  of  personal  property ,  and  repeated  unchallenged 
acts  of  disposition  of  it  on  her  part,  that  the  Court,  to  give  ef* 
feet  to  her  disposition  of  it,  would  presume  that,  on  tlie  sepa^ 
ration,  the  husband  executed  a  post  nuptial  settlement, 
conveying  the  property  to  a  trustee,  to  hold  to  the  uses:  1st. 
That  she  might  separately  enjoy  it;  and  2d.  That  she  might, 
as  a  feme  sote^  sell  or  give  it,  in  her  hfe  time,  or  at  her  death 
bequeath  it  as  she  pleased.  This  would  be  presuming  a  very 
common  deed,  to  give  effect  to  her  possession  and  title.  In 
this  State,  we  presume  a  grant  from  the  State  after  20  years 
possession,  ana  intermediate  conveyances  even  after  shorter 
periods,  and  when  we  look  back  to  the  instances  of  presump- 
tion, given  by  Best  at  p.  145,  such  as  Acts  of  Parliament ; 
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Columbia,  grants  from  the  crown ;  letters  patent ;  writs  of  ad  quad 
^^'  ^^\,  <^^^^^i  *^d  inquisitions  thereon ;  by-laws  of  corporations, 
^  fines  and  recoveries ;  the  enfranchisement  of  copy-holds ;  en- 
dowments of  vicarages ;  exemption  from  tytnes ;  consent 
of  ordinary  to  composition  deeds,  &c  there  can  be  nothing 
strained  in  saying,  tl;iat  after  a  lapse  of  20  years,  such  a  deed 
as  I  have  suggested  may  be  presumed.  This  presumption 
is  made  more  easy,  and  approaches  to  certainty,  when  it  is 
known  that,  in  equity,  Mary  Jones  was  allowed,  in  1824,  to 
file  a  separate  answer,  in  which  she  alleged  that  she  and  her 
husband  had  separated  by  consent,  were  then  living  apart 
and  that,  by  articles  regularly  executed,  they  had  renounced 
all  claims  upon  the  property  of  each, — that  in  the  subsequent 
stages  of  the  case  she  was  treated  as  a.  feme  sole,  and  by  the 
decree  of  the  Court  of  Equity,  her  share  of  her  father's  es- 
tate was  ordered  to  be  paid  to  her,  independent  of  the  claim 
of  her  husband  ;  that  in  a  case  in  the  Court  of  law,  her  hus- 
band refused  to  release  her  interest  in  her  father's  estate,  say* 
ing  that  he  was  bound,  by  bond,  not  to  interfere  with  her 
property. 

But  it  is  objected,  if  such  deed  be  presumed,  the  power  and 
its  execution  would  be  unlawful.  TTiat  is  a  dear  mistake. 
p.  154-156.  Sugden,  in  his  treatise  on  powers,  thus  states  the  law :  ^'  By 
the  common  law,  a  married  woman  cannot  dispose  of  her 
own  estate,  without  a  fine  and  recovery ;  but  simply  as  the 
instrument  or  attorney  of  another,  she  may  convey  an  estate, 
in  the  same  manner  as  her  principal  could,  because  the  con- 
veyance is  considered  as  the  deed  of  the  principal,  and  not 
of  the  attorney,  and  herinterest  is  not  affected."  ''  It  is  not 
material  whether  the  power  is  given  to  an  unmarried  woman, 
who  afterwards  marries,  or  to  a  woman  while  she  is  married, 
who  afterwai-ds  takes  another  husband ;  in  both  cases  she 
may  execute  the  power,  and  the  concurrence  of  her  husband 
is  in  no  case  essential." 

These  authorities  clearly  shew  that  the  wife's  disposition, 
under  such  a  deed,  would  be  considered  as  if  made  by  the 
husband,  and  be  thus  legal.  But  Sugden,  at  331,  is  still  more 
explicit : . "  The  estates  created  by  the  execution  of  a  power, 
take  effect  precisely  in  the  same  manner  as  if  created  by  the 
deed." 
The  motions  are  dismissed. 

Richardson,  J. — Wardlaw,  J. — Frost,  J. — and  With- 
ers, J. — concurred. 

Motions  refused. 
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Hunter  and  wife  v.  Huntery  ex^tr.  of  Jane  Fmley.  ^^^^^^ 

Tke  law  will  not  imply  a  contract  to  pay  for  senriees  renderad  the  teitatiuc,  by  ^ 

legacy  at  her  death:  nor  will  such  a  contract  be  admitted  in  eridenoe  to  ca»-  Hunter 

tain  a  count  in  general  indebUahu  asmaiptUf  for  senriees,  dec  rendered  the  te*-  Hunter, 
tatriz. 

Before  Frost,  J.  at  Abbeville^  Fall  Term^  1848. 

This  was  an  action  of  assumpsit  to  recover  compensation 
for  services  rendered  by  the  plaintiff's  wife,  when  single,  to 
the  testatrix.  The  bill  of  particulars  was  read,  setting  forth 
a  claim  for  services.  It  was  proved  that  Jane  McKay,  the 
wife  of  the  plaintiff,  lived  with  her  aunt,  Jane  Finley,  for 
twenty  years.  Mrs.  Finley  died  old  and  very  infirm,  and, 
ifor  years,  required  the  constant  care  of  an  attendant  Jane 
McKay  was  grown  up  when  she  went  to  her  aunt's,  and  was 
the  only  white  person  living  with  her.  She  attended  to  all 
housekeeping  affairs,  ^nd  in  part,  for  a  time,  attended  to  the 
farming  affairs,  weighing  cotton,  &c.  She  had  every  thing 
to  do  about  the  house  and  yard.  Alexander  Houston  testi- 
fied that  he  had  heard  Mrs.  Finley  say  that  Jane  had  been 
very  kind  to  her  and  she  would  repay  her  well  by  her  will. 
Mrs.  Finley  frequently  spoke  of  the  value  of  Jane's  services, 
and  that  she  would  compensate  them  by  her  will.  This  was 
said  in  the  presence  of  Jane ;  and  on  one  occasion  the  wit- 
ness was  called  on  to  make  a  will,  but  it  was  prevented. 
Scott  had  heard  the  deceased  say  that  she  had  given  Sukey, 
a  negro  girl,  to  Jane,  and  that  she  intended  to  give  her  more 
by  will.  To  Dowdy ^  the  deceased  said  she  intend^  to  do 
something  for  Jane  by  her  will — ^that  she  could  not  do  with- 
out her  services.  She  said  that  she  called  Sukey,  Jane's ; 
and  she  reckoned  Sukey  might  as  well  be  so.  Sukey  was 
bequeathed  to  Mr.  Mitchell  Jane  McKay  married  the  plain- 
tiff in  November,  1841.  She  and  her  husband  lived  with 
Mrs.  Finley,  till  the  end  of  1843.  Mrs.  Finley  died  in  1846. 
The  suit  was  issued  in  1846.  The  services  of  Jane  McKay 
were  estimated  from  $40  to  $76  per  annum.  The  will  of 
Jane  Finley  was  offered  in  evidence. 

The  jury  were  instructed  that  services  rendered  should  not 
readily  be  presumed  to  be  gratuitous.  For  gratuitous  services 
an  action  would  not  lie,  nor  for  services  rendered  in  expecta- 
tion of  a  legacy,  and  that  if  the  evidence  made,  in  their  opi- 
nion, such  a  case,  they  should  find  for  the  defendant.  They 
were  further  told  that  in  order  to  recover  for  services,  there 
must  be  evidence  of  a  contract,  express  or  implied,  such  as 
would  create  a  debt  That  if  the  evidence  showed  a  case  of 
ordinary  employment  finom  year  to  year,  they  should  find  for 
41 
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CoLUMBu,  the  defendant,  on  the  plea  of  the  statute.  They  were  told 
JNOT.  848.  ^  ^^^^  ^  person  might  make  a  contract  for  services  to  be  paid 
'^  '  by  will,  or  by  a  legacy,  as  well  as  make  a  contract  to  pay  on 
^^  any  contingent  future  event,  as  the  death  of  a  father  or  a  re- 
Hunter,  lative*  That  in  such  case  the  statute  of  limitations  would 
not  begin  to  run  until  the  time  of  demand.  That  a  promise, 
express  or  implied,  to  pay  for  services  rendered  by  a  legacy 
or  a  will,  was  not  demandable  till  the  death  of  the  promisor ; 
and  the  statute  would  begin  from  that  time.  It  was  sub- 
mitted to  them  on  the  evidence  to  determine  whether  there 
was  proof  of  a  contract,  express  or  implied,  by  Mrs.  Finley  to 
compensate  the  services  of  Jane  McKay  by  her  will.  If  they 
were  satisfied  with  the  proof,  they  should  find  a  verdict 
for  the  plaintiff  for  the  time  she  had  served ;  collecting  from 
the  evidence  what  should  be  a  reasonable  compensation. 
They  were  further  instructed  that  in  this  view  of  the  claims 
of  Jane  McKay,  the  value  of  what  she  took  under  the  will  of 
Mrs.  Finley  should  be  deducted.  On  referring  to  the  will  it 
appeared  that  Mrs.  Finley  had  bequeathed  nine  negroes  to 
the  mother  of  Jane  McKay  and  her  children,  equally  to  be 
divided  among  them.  It  was  necessary  to  ascertain  the  num- 
ber of  Mrs.  McKay's  children  and  the  value  of  the  negroes,  to 
compute  the  plaintiff's  claim,  in  case  the  jury  should  find 
such  a  contract  as  was  last  suggested.  The  plaintiff  was 
permitted  to  offer  evidence  to  these  points.  The  negroes 
were  appraised  at  $2,800 — and  the  evidence  was  that  Mrs. 
McKay  had  seven  or  nine  chilren.  The  jury  found  for  the 
plaintiff  $600  00. 

Defendant  appealed,  and  moved  for  a  new  trial,  on  the 
grounds : 

1st.  That  from  the  evidence,  the  service?  rendered  were 
gratuitous,  and  not  on  any  contract  for  wages,  either  express 
or  implied — that  if  any  thing  was  expected  in  return,  it  was 
from  the  liberality  of  the  testatrix,  and  not  from  any  legal 
obligation  on  her  part  to  pay,  either  in  her  lifetime  or  by  le- 
gacy at  her  death. 

2ud.  Because  his  Honor  charged  the  jury,  that  from  the 
declarations  of  testatrix,  that  she  would  leave  a  leffcusy  to 

Slaintiff 's  wife,  they  might  imply  a  prcfnise  to  pay  at  her 
eath  by  will  whatever  the  services  rendered  were  worth — 
that  such  implied  promise  was  binding,  would  prevent  the 
bar  of  the  statute  of  limitations,  and  that  they  might  upon  it 
give  a  verdict  for  services  rendered  twenty  years  previous  to 
the  death  of  testatrix. 

3rd.  Because  his  Honor  charged  the  jury,  that  if  from  the 
evidence  they  could  infer  a  promise  by  testatrix,  either  ex- 
press or  implied^  to  leave  to  plaintiff's  wife  a  legacy  in  consi- 
deration of  her  services,  it  would  constitute  a  legal  liability, 
against  which  the  statute  would  not  run  till  the  death  of  tes- 


APPEALS  AT  LAW.  38S 

t&triz. — ^And  that  if  the  services  were  rendered  in  expectation  S*""2S^ 
of  a  legacy^  the  legacy  given  in  the  will  was  no  satisfaction  ^      '    ^ 
<Mr  discharge  of  the  legal  liability — ^naless  it  was  in  value  ^    Hmrfet 
equal  to  tlmt  of  the  services  rendered.  y, 

4th.  Because  his  Honor  held  that  services  rendered  in  ex-     Hunter, 
pectation  of  a  legacy  constitute  a  legal  obligation — and  that 
a  promise,  express  or  implied^  to  give  a  legacy  in  compensa- 
tion for  services  rendered,  is  binding  in  law. 

5th.  Because  his  Honor,  after  the  case  was  argued,  and  in 
the  midst  of  his  charge  to  the  jury,  suggested  a  new  ground 
of  recovery,  which  was  not  contained  in  the  declaration,  had 
not  been  taken  on  the  trial  of  the  case — either  by  evidence 
or  in  argument — and  allowed  plaintiffs  to  give  evidence  in 
support  of  it. 

6th.  Because  if  a  promise,  either  express  or  implied,  to  pay 
for  the  services  rendered  by  a  legacy  at  her  death,  was  shown 
by  the  testimony,  and  constitutes  a  good  cause  of  action — 
then  it  made  a  case  altogether  different  from  that  contained 
in  the  pleading,  and  to  which  defendant  was  required  to  an* 
swer — and  the  plaintiffs  cannot  recover  in  this  action,  upon  a 
quantum  meruii  count  only,  charging  the  sum  to  be  due  and 
unpaid,  and  the  testatrix  bound  to  pay  in  her  lifetime. 

7th.  Because  defendant  had,  from  the  declaration  or  bill  of 
particulars,  no  notice  of  a  special  contract  to  pay  by  legacy 
at  the  death  of  testatrix — ^no  opportunity  to  defend  himself 
against  it — ^and  the  evidence  of  it  was  inadmissible  under 
the  pleadings, 

8th.  Because  the  verdict  is  excessive,  inconsistent  with  the 
pleadings,  contrary  to  law,  and  without  evidence. 

Perrin  4*  McOowen,  for  motion. 

Thomscn  ^  FaiVj  contra. 

"Withers,  J.  delivered  the  opinion  of  the  Court. 

The  count  is  in  general  indebitatus  assumpsit,  and  charges 
that  Jane  Finley  in  her  lifetime  was  indebted  in  the  sum  of 
six  hundred  dollars  for  work  and  labor  and  care  and  diligence 
bestowed,  &c.  by  the  plaintiff  (Jane  Hunter)  while  sole,  at 
the  special  instance  and  request  of  the  testatrix,  who  under- 
took and  promised  to  pay  the  said  Jane,  "  when  she  the  said 
Jane  Pinley  should  be  thereunto  afterwards  requested." 

The  pleas  are  the  general  issue,  and  the  statute  of  limita- 
tions. Issue  is  joined  on  the  first  plea — and  that  of  the  sta- 
tute is  answered  by  alleging,  "  that  the  said  Jane  Finley  did 
in  her  lifetime,  within  four  years  and  nine  months  next  before 
the  commencement  of  this  suit,  undertake  and  promise  in  man- 
ner and  form"  as  the  plaintiffs  have  complained. 

Among  other  things  the  jury  were  charged,  that  a  person 
might  make  a  contract  for  services  to  be  paid  by  will,  or 
by  a  legacy,  as  well  as  make  a  contract  to  pay  on  any  con- 
tingent future  event,  as  the  death  of  a  father  or  a  relative. 
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'^^■'niBii,  That  in  such  case  the  statute  would  not  begin  to  run  until 
iioT.  1848.  ^Q  iIjjj^  ^f  demand.  That  a  promise^  express  or  implied,  to 
pay  for  services  rendered,  by  a  legacy  or  a  will,  was  not  de- 
mandable  till  the  death  of  the  promiser ;  and  the  statute  would 
begin  from  that  time.  It  was  submitted  to  them  on  the  evi- 
dence to  determine  whether  there  was  proof  of  a  contract, 
express  or  implied,  by  Mrs.  Finley,  to  compensate  the  servi- 
ces of  Jane  McKay  by  her  will.  If  so  they  should  find  a 
verdict  for  the  plaintiff  for  the  time  she  had  servM — deduct- 
ing the  value  or  a  legacy  which  Mrs.  Finley  had  bequeathed 
to  Jane  McKay.  The  jury  found  for  plaintiffs  a  verdict  for 
six  hundred  dollars. 

The  question  we  shall  discuss  and  determine  in  this  case 
is,  whether  it  was  correct  to  direct  the  jury  that  they  should 
render  a  verdict  for  the  plaintiffs  if  they  thought,  ^  that  a  con- 
tract, express  or  implied,  by  Mrs.  Finley,  to  compensate  the 
services  of  Jane  McKay  by  her  will,"  was  established  by  the 
evidence.  This  position  was  essential  to  the  plaintiffs,  for 
without  fixing  the  death  of  Mrs.  Finley  as  the  period  when 
the  plaintiff's  cause  of  action  accrued,  they  were  effectu^^Uy 
barred  by  the  plea  of  the  statute  of  limitations. 

Supposing  the  proof  satisfactory,  that  Mrs.  Finley  contract- 
ad  to  pay  at  her  death  by  will,  we  believe  it  could  not  support 
that  contract  which  was  set  forth  in  the  declaration,  and  that 
promise  which  was  alleged,  in  the  replication,  to  have  been 
made  within  the  statutory  period  before  Mrs.  Finley's  death. 

There  is  no  doubt  that  where  there  has  been  a  special  con- 
tract, and  the  plaintiff  has  performed  his  part  of  it,  and  nothing 
remains  for  the  complete  execution  of  it  but  the  obligation  of 
the  defendant  to  pay  money^  the  plaintiff  may  sue  either  on 
the  special  contract,  or,  as  in  this  case,  in  inddntatus  ussump- 
sit.  When  the  latter  action  is  resorted  to,  what  is  its  founda- 
tion? The  same  precisely,  and  no  other,  as  if  there  had  never 
been  a  special  contract  at  all.  That  foundation  is  laid  by 
proof  that  the  plaintiff  has  rendered  services  (where  the  case 
IS  such  as  that  now  before  us)  to  the  defendant,  at  his  request^ 
and  not  gratuitously,  which  previous  request  may  be  inferred 
from  circumstances,  very  various  in  description,  and  thereupon 
the  law  makes  a  certain  implication,  to  wit,  that  the  defend- 
ant shall  be  held  liable  to  pay,  in  money,  and  not  otherwise, 
when  the  consideration  has  been  received,  and  at  no  other 
time — such  sum  as  the  eervices  may,  on  proof,  appear  to  be 
reasonably  worth.    Such  is  the  import  of  the  language  em- 

Sloyed  in  the  plaintiff's  count  in  the  present  case,  both  in  or* 
inary  signification,  and  in  legal  intendment 
But  that  contract  was  disposed  of  by  the  plea  of  the  statute. 
Whereupon  the  plaintiffs  have  resorted  to  proof  of  a  contract 
essentially  different  from  that  set  forth  in  the  declaration, 
and  have  been  allowed  the  benefit  of  the  same/  as  implied 
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by  law  if  not  established  as  express,  to  avoid  the  bar  of  the   Colvicbia, 
statute,  to  wit,  that  Mrs.  Finley  promised  to  pay  the  plaintiff,  ^^^^'  ^®*®' 
Jane,  not  when  thereunto  afterwards  requested,  but  at  her^    '1^       ' 
death — not  in  money  necessarily,  but  by  will  and  in  specific     ^^^ 
property,  it  might  be.  Hunter. 

Now   it  is   believed  that  no  such  contract  as  this  has 
ever  been  implied  by  law,  nor  is  it   believed  that  such 
a  contract  could  be  admitted  in  evidence  to  sustain   a 
count  in  general  inddniatus  assumpsit.    That  there  is  some 
confusion  among  the  cases  that  may  be  found  in  the  books 
as  to  the  instances  in  which  the  special  contract  may  be 
waived  and  the  action  founded   upon  the  legal  implica- 
tion, is  quite  true ;  and  the  efforts  of  Courts  to  extend  to 
the  utmost  the  species  of  equity  which  is  supposed  to  be 
embraced  in  that  form  of  remedy,  may  in  some  measure 
account  for  it.    But  it  is  to  be  traced  rather  to  the  occasion- 
al error,  that  where  there  has  been  a  special  contract,  and  yet 
the  general  assumpsit  is  resorted  to,  that  the  special  contract, 
in  some  form  or  other,  and  to  some  extent  or  other,    is  be  to 
incorporated  into  the  legal  foundation  on  which  the  plaintiff's 
case  must  stand :  Whereas  in  general  assumpsit,  the  plaintiff 
does  not  rely^at  all  on  the  special  contract  as  constituting  his 
legal  right  to  recover,  or  as  making  any  part  of  his  case.   He 
is  to  rely  exclusively  upon  the  inference  of  law,  that  upon 
proof  that  the  defendant  has  received  the  consideration  mov- 
ing from  the  plaintiff,  he  has  assumed  to  pay  him,  in  nK)ney, 
upon  request,  the  value  of  such  consideration.    How  can  the 
law  imply  or  infer  that  such  payment  shall  be  made  at  the 
death  of  the  defendant,  by  the  executor  of  the  defendant,  and 
in  the  ibrm  of  a  legacy  by  will  ?  Is  there  a  word  in  the  count 
of  the  plaintiff's  declaration  that  can  admonish  the  defend- 
am,  an  executor,  in  the  case  before  us,  that  he  is  to  answer 
to  such  a  contract  as  that  ?  It  would  seem  to  be  undeniable 
that  such  a  course  of  testimony  as  the  plaintiffs  have  been 
permitted  to  adopt,  and  such  an  issue  of  fact  as  they  have 
been  allowed  to  present  to  the  jury,  upon  such  pleadings, 
must  be  calculated  to  work  fatal  surprise  upon  defAidants, 
and  thus  defeat  one  of  the  leading  objects  and  favorite  boasts 
of  special  pleading.    The  replication  alleged  a  renewed  pro- 
mise and  assumption  within  a  stated  period,  "in  manner  and 
form  as  they  the  said  plaintiffs  have  above  thereot  complain- 
ed," &c. — that  is,  to  pay  six  hundred  dollars  when  thereunto 
afterwards  requestea,  not  at  the  death  of  Jane  Finley,  by 
will.    Suppose  the  proof  had  been  a  promise  to  pay  at  her 
death  by  the  delivery  of  a  particular  bond,  or  in  any  other 
peculiar  manner,  and  not  in  money,  we  should  have  had  in 
principle  only  this  case — ^and  surely  such  evidence  would 
not  have  pertained  to  the  issue.    As  an  example  of  this  and 
in  support  of  it,  the  case  of  Brooks  v.  Scotfs  ex^tr.  may  be  3  Mun.  344. 
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OobmBu,  cited.  The  action  was  inddjiiaius  assumpsit  for  semces 
Nor.  184a  j^  overseer,  which  had  been  rendered  to  the  deceased  in  his 
'  lifetime.  The  proof  was  that  the  plaintiff  was  employed  as 
overseer  for  three  years  and  was  to  receive  2000lbs.  of  tobac* 
CO  per  year.  The  testimony  was  niled  irrelevant,  notwith- 
standing a  verdict  had  been  obtained  on  Circuit  for  plaintiff; 
and  such  a  decision  was  deemed  necessary  to  preserve  the 
distinction  between  general  and  special  counts,  the  barriers 
established  for  the  safety  of  the  defendant  by  apprising  him 
of  the  real  nature  of  the  plaintiff's  claim,  and  enabling  him 
to  plead  a  former  recovery  in  bar  of  a  subsequent  action.  The 
following  position  may  be  found  laid  down  in  note  (A.)  1 
Sleph.  Nisi  Prius,  p.  — ;  "  The  plaintiff  on  producing  a  writ- 
ten contract  may  recover  under  a  general  indebitatus  assump- 
sitj  if  the  agreement  has  been  fully  performed  by  him,  and 
there  was  nothing  special  in  the  contract  in  relation  to  the 
time  and  manner  of  payment;  or  the  credit,  if  any,  has  ex- 
pired." 

To  apply  another  test :  suppose  in  the  plaintiff's  replica- 
tion, the  special  matter  offered  in  proof  to  avoid  the  bar  of  the 
statute,  had  been  introduced,  to  wit,  that  the  pajrment  was  to 
be  made  at  the  death  of  testatrix,  by  provision  In  her  will ; 
is  it  to  be  doubted  that  such  a  replication  would  have  been 

Eronounced  a  departure  ?  If  this  be  so  there  would  seem  to 
e  an  end  of  the  argument. 

It  does  not  touch  th^  question  to  say  that  in  a  case  where 
general  assumpsit  has  been  adjudged  to  be  an  appropriate 
remedy,  a  special  contmct  between  the  parties  has  been  resort- 
ed tOy  upon  the  question  of  the  value  of  services  or  materials. 
It  has  been  so  resorted  to  only  as  one  species  of  evidence  to 
fix  that  value  ;  it  is  not,  in  such  case,  any  part  of  the  play;i* 
tiff's  right  to  recover,  nor  even  conclusive  of  the  standard  of 
compensation  or  value.  The  plaintiff  recovers  what  he  can, 
in  any  way,  establish  to  be  the  proper  compensation  for  the 
amsideratipn  he  has  given ;  and  not  unfrequently  the  defen- 
.dant  has  resorted  to  the  special  contract  to  restrain  the  extent 
of  the  plaintiff's  claim. 

The  like  very  clear  distinctions  might  be  established  be- 
tween the  case  now  before  us  and  other  instances  where  the 
general  assumpsit  may  be  resorted  to  though  a  special  con- 
tract has  been  made :  as  where  work  and  labor,  or  materials, 
have  been  afforded,  though  not  strictly  in  pursuance  of  the 
terms  of  the  special  contract — ^and  they  have  been  accepted 
and  appropriated  by  the  defendant ;  or  where  the  terms  have 
been  departed  from  by  consent:  or  where  the  plaintiff  has 
been  prevented  from  completing  his  portion  of  the  contract 
by  the  act  of  the  defendant.  The  principles  upon  which  the 
general  assumpsit  is  allowed  in  the  several  classes  of  cases 
specified,  do  not  help  the  plaintiffs  here,  as  may  be  seen  by 
consulting  any  treatise  upon  the  subject. 
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We  see  no  occasioa  to  discuss  or  to  rule  anythidg  In  rela-  ,f  ^*''"*!i» 
iioD  to  several  other  propositions  that  have  been  debated  in^  ^^'  ^     \ 
this  case  .On  the  part  of  plaintiffs  a  desire  has  been  expressed,      ^^v^ 
provided  the  case  be  sent  back,  that  they  be  permitted  to  file         ^ 
a  count  upon  a  special  contract.    If  they  suppose  they  can  Hiuoa  tc «!. 
establish  such  a  contract,  and  thereby  escape  the  bar  of  the 
statute  of  limitations,  they  are  permitted  to  amend  their  de- 
claration by  setting  forth  the  same,  and  posting  the  usual  rule 
to  plead. 

It  is  ordered  that  the  motion  for  new  trial  be  granted. 

Richardson,  J.— O'Nball,  J. — ^Evans,  J. — and  Ward- 
law,  J. — concurred. 

Motion  granted. 


Thomas  O.  W.  L.  M^Meekin^  Eliza  M?Meekin^  et  al.  v. 
P.  M.  Huson^   Thomas  A.  Glenn^  et  al. 

Whero,  upon  application  to  the  Ordinary  by  one  of  the  sureties  of  an  administzft- 
tor,  to  be  relicTed  from  his  suretyship,  and  thereupon  a  new  bond  was  given, 
and  a  decree  of  the  prdinary  had  been  subsequently  rendered  against  the  ad- 
ministrator for  a  devastfavU  of  the  estate,  it  is  incumbent  on  the  released  surety 
to  show  that  the  devastavit  had  been  committed  subsequent  to  the  date  of  the 
second  bond,  and  that  the  second  bond  was  his  legal  discharge  from  all  acts 
of  maladmimstration,  on  the  part  of  the  administrator,  subsequent  to  its  dat&— 
or  he  must  be  held  to  his  liability  as  surety. 

Every  step  in  the  process  of  substituting  new  security  for  an  estate,  should  be 
taken  with  a  view  to  proper  notoriety  among  those  interested,  with  perfect  de- 
liberation, and  with  a  suitable  entry  of  record,  according  to  the  reqtusition  of 
the  Act  of  1839. 

Before  O'Neall,  J.  at  Union,  Fall  Term^  1848. 

The  bond  of  the  defendant  Huson,  as  the  administrator  . 
of  William  Brummett,  deceased,  and  the  other  defendants  as 
his  sureties,  had  been  put  in  suit  in  the  name  of  the  Ordina- 
ry, John  J.  JPratt,  and  a  recovery  had  :  the  damages  of  Daniel 
Wallace,  administrator  of  Thomas  McMeekin,  deceased,  were 
assessed  by  the  verdict  of  the  jury  at  $1270  88  cents,  and 
judgment  entered  up  for  the  penalty. 

These  plaintiffs,  four  of  the  distributees  of  the  deceased, 
filed  their  suggestion,  and  set  out  the  breach,  in  that  their 
shares  bad  been  ascertained  by  the  decree  of  the  Ordinary, 
and  that  the  defendant  Huson,  had  failed  to  pay  the  same. 
The  defendants  were,  as  required  in  Bates?  case,  served  with  2  Bail  38a 
a  thirty  day  rule,  requiring  them  to  plead  to  the  suggestion, 
which  they  accordingly  did. 
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CoLuiou,  It  appeared  that  the  Ordinary  had,  as  alleged,  cited  the 
Not.  IS4B.  ^  administrator  Huson,  before  him,  and  had  ascertained  the 
^  -M^TuTir^  plaintiffs^s  respective  shares  to  be^  $351  92  cents,  which  he 


T. 


had  decreed  to  be  paid  to  them. 


Huson  et  aL  The  defendants  alleged  in  their  defence,  that  Thomas  A. 
Glenn,  one  of  the  sureties,  had  applied  to  the  Ordinary,  to  be 
relieved  from  his  suretyship,  and  thereupon  a  new  bond  had 
been  given.  But  it  did  not  appear  that  there  was  any  such 
application  on  file,  or  any  citation  against  Huson,  to  shew 
cause  why  his  administration  should  not  be  revoked.  The 
bond  on  which  the  recovery  was  had,  was  dated  16th  De- 
cember, 1837.  A  new  bond,  with  other  securities,  was  exe- 
cuted 18th  November,  1843.  There  was  nothing  like  a  fresh 
grant  of  administration  at  this  time,  or  the  making  up  of  the 
administrator's  accounts.  The  decree  of  the  Ordinary  charged 
him  with  the  assets  of  the  estate,  which  came  to  his  hands 
before  the  new  bond  was  given.  It  is  true,  when  the  new 
bond  was  given,  the  defenaant  Huson  placed  in  the  hands 
of  one  of  his  new  sureties,  (perhaps  Rogers,)  for  his  indenmi- 
ty,  notes  which  were  payable  to  him  as  administrator  of 
William  Brummett,  deceased.  Upon  the  authority  of  TYim- 
2  Bail.  486.  mier,  Ordinary ^  v.  TVatZ,  Glenn  was  held  to  be  in  no  wise 
discharged.    The  verdict  was  for  the  plaintiffs. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  following 
grounds,  viz : 

Ist.  Because  there  was  not  anv  such  judgment  in  the  case 
of  J.  J.  Pratt,  Ordinary,  against  the  defendants,  as  would  au- 
thorize the  present  plaintiffs  to^ive  the  notice  and  file  the 
suggestion  under  which  they  are  now  proceeding,  as 
there  was  no  judgment  for  penalty  of  the  bond,  in  that  case, 
but  on  a  judgment  for  D.  Wallace,  administrator  of  Thomas 
McMeekin,  for  $1270  88. 

2nd.  Because  notice  in  case  was  served  on  9th  September, 
1848,  and  the  suggestion  filed  on  the  same.  The  defendants 
contend  they  were  entitled  to  a  term's  notice,  to  show  cause. 

3rd.  Because  the  defendant,  Thomas  A.  Glenn,  is  not  liable, 
inasmuch  as  he  had  applied  to  the  Ordinary  to  be  discharged, 
and  P.  M.  Huson,  the  administrator,  came  forward  and  gave 
a  new  or  substituted  bond,  with  Levi  Rogers,  Robert  N. 
Lewis  and  as  his  securities,  and  had  not  then  in 

fact  wasted  the  estate,  but  had  in  fact  placed  the  assets  of 
the  estate,  to  a  large  amount,  in  the  hands  of  the  sureties  on  the 
new  bond.  This  his  Honor  held  would  not  discharge 
Thomas  A.  Glenn,  as  to  those  assets,  or  subsequent  acts  of 
waste  by  the  administrator.  In  this  it  was  supposed  there 
was  error. 

A.  TF.  Thomson,  for  the  motion. 
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WiTHERfl,  J.  delivered  the  opinion  of  the  Court.  2^**^!SSt 

By  the  19th  sec.  of  the  Act  regulating  the  duties  of  the,  '^^^  '^^^ 
Ordinary,  passed  in  1839,  it  is  provided  as  follows :    "It  shall   j^m^^m^ 
be  the  dut^  of  the  Ordinary  in  whose  office  an  administra*        ^^ 
lion  bond  is  lodged,  upon  a  petition  filed  by  any  of  the  sure-  Huaoii  et  A. 
ties  to  the  same,  who  conceive  themselves  ih  danger  of  being 
injured  by  such  suretyship,  to  summon  the  administrator  be- 
fore him,  and  to  make  such  order  or  decree  for  the  relief  of 
the  petitioner,  as  may  not  impair  or  affect  the  rights  of  the 
parties  interested  in  the  estate."    The  terms  of  a  similar  pro- 
vision in  the  Act  of  1789,  are  as  follows :    "If  the  securities 
for  administrators  conceive  themselves  in  danger  of  being 
injured  by  such  suretyship,  they  may  pethion  the  Court  to 
whom  they  stand  bound  for  relief,  which  Court  shall  sum- 
mon the  administrator  to  appear,  and  thereupon  make  such 
order  or  decree  as  shall  be  sufficient  to  give  relief  to  the 
petitioner." 

It  will  be  observed  that  words  of  caution  are  added  in  our 
existing  law,  which  are  not  found  in  that  of  1789,  to  wit : 
"as  may  not  impair  or  affect  the  rights  of  the  parties  interested 
ill  the  estate." 

Now  the  inquiry  is,  has  the  defendant  shewn,  first,  that  the 
denasiavU  for  which  the  decree  of  the  Ordinary  has  been 
rendered  against  him,  was  committed  subsequent  to  the  date 
of  the  second  bond  (that  is,  to  the  18th  Nov.  1843 ;)  and  if 
80,  then,  secondly,  wnether  the  last  bond  was  a  legal  dis- 
charge of  this  defendant  from  all  acts  of  mal-administration 
<m  the  part  of  Huson,  subsequent  to  the  date  mentioned.  Un- 
less the  defendant  can  establish  the  affirmative  of  both  branches 
of  this  inquiry,  he  must  be  held  to  his  liability  as  surety. 

Ad  to  the  first  question.  What  evidence  is  there  to  shew 
that  th(9  default  of  the  administrator  occurred  since  the  date 
of  the  second  bond  ?  He  had  been  administrator  for  about 
seven  years,  when  the  last  bond  bears  date.  Had  he  not 
received  the  assets  of  the  estate  ?  The  report  answers  that 
question^  for  it  is  said  the  decree  in  the  case  was  for  receipts 
Irgr  the  administrator  of  assets  before  the  new  bond  was  exe- 
cuted. It  is,  then,  perfectly  plain  that  the  liability  for  such 
funds  attached  on  the  instant  that  they  were  received. 

How,  then,  did  the  execution  of  the  last  bond  discharge  the 
administrator  and  his  former  surety  from  this  liability,  which 
is  the  second  branch  of  the  inquiry  ?  For  any  thing  that 
appears  in  the  evidence,  it  would  be  just  as  reasonable  to 
contend  that  the  former  surety  was  discharged,  by  the  naked 
fact  that  another  bond  had  been  executed,  without  more,  as 
to  urge  that  view  under  present  circumstances.  What  more 
has  been  done  ?  This  only,  to  wit :  that  the  administrator 
placed  in  the  hands  of  his  new  surety  certain  notes  which 
were  made  payable  to  him  as  administrator.  Why,  how 
42 
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CoLVMBii.  xiras  this  an  accounting  to  the  estate  for  the  amount  of  such 
Now.  18^  jjQjgg  fi    rp jjg  j^Q^^g  ^gyg  ^jjg  admuiistrator's ;  the  money  was 

*^~7r~^  the  matter  for  which  he  and  his  sureties  were  accountable. 
M'Medon   j^  ^j^^  ^j^^^  ^^p  ^^^  confusion  of  ideas  in  such  cases  to  ob- 

Huaon  ct  aL  serve  that  because  the  new  surety  may  be  liable,  it  does  not 
therefore  follow  that  the  elder  one  is  discharged. 

In  the  case  of  Trimmier  ▼.  TYaU,  there  is  not  any  author- 
ity for  the  argument  here — nor  can  that  be  pretended  if  the 
fact  in  that  case,  stated  at  page  487,  2d  Bailey,  be  observed. 
It  is  this — "In  this  case  it  does  not  appear  that  the  decree 
was  founded  on  a  liability  which  had  attached  previous  to 
the  dischai^e  ;"  and  it  is  affirmed  that  none  had  in  fact  at- 
tached. "The  administrators  inventoried  and  legally  sold  the 
whole  estate,  and  before  the  credit  had  expired,  and  before 
they  had  received  any  part  of  the  proceeds  of  the  sale,  or  any 
other  assets  of  the  estate,  this  defendant  was  discharged,  and 
Williams  substituted  as  surety.  Up  to  the  time  of  the  de- 
fendant's discharge,  then,  the  administrator  had  legally  ad- 
ministered and  no  liability  had  attached  to  him." 

In  that  case  also  there  had  been  an  order  of  discharge  by 

the  Ordinary  in  favor  of  Trail,  so  pleaded  and  admitted.    It 

is  to  be  presumed  that  there  was  a  regular  and  formal  pro- 

•  ceeding.     The  features  of  resemblance  between  that  case 

and  this  are  not  perceived.    See  further  the  case  of  Water- 

2  Hill,  512.  man,  Ordinary,  v.  Bigham  and  Hudson. 

If  every  matter  of  form  in  the  present  case  had  been  regu- 
lar, it  would  seem  to  be  a  doctrine  foreboding  fearful  conse- 
quences, to  hold  that  the  depositing  of  notes  with  a  new 
surety  was  such  accounting  to  the  estate  as  to  discharge  the 
old  surety  for  the  money  which  they  represented.  Surely 
that  is  not  a  more  satisfactory  account  rendered  than  if  the 
administrator  had  kept  the  notes  himself,  and  failed  to  pro- 
duce the  money,  (having  squandered  it)  when  called  for, 
which  is  the  substantial  fact.  To  put  this  matter  in  another 
light— suppose  the  administration  of  Huson  had  been  revoked, 
and  administration  de  bonis  non  commited  to  other  hands  : 
would  the  deposite  of  these  notes  in  the  hands  of  one  of  the 
sureties  of  the  substituted  administrator  work  a  discharge,  in 
the  eye  of  the  law  and  of  common  sense,  of  the  old  bopd  ? 

But  it  is  proper  to  say,  what  is  indeed  suggested  in  the 
report,  that  there  has  been  nothing  in  the  nature  of  a  regu- 
lar and  proper  proceeding  in  the  case  under  consideration 
to  have  the  effect  of  discharging  these  defendants.  There 
has  been  no  account — there  has  been  no  order  of  discharge — 
there  has  been  no  ascertainment  of  clear  and  intelligible  re- 
lations between  the  old  and  new  administrations.  It  would 
be  as  well  without  authority,  as  of  most  evil  consequence,  to 
say  that  the  grave  obligations  of  an  administrator  and  bi» 
sureties  should  be  discharged  by  such  proceeding  as  has  been 
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relied  upon  in  thia  case.    It  is  well ,  that  every  step  in  the   Columbia, 
process  of  substituting  new  security  for  an  estate,  should  be   ^°^'  ^®^- 

taken  with  a  view  to  proper  notoriety  among  those  interested,  *^ "" ' 

with  perfect  deliberation,  and  with  a  suitable  entry  of  record, '     ^^ 
according  to  the  requisition  of  the  Act  of  1839.    The  ordina-     Hunter, 
ry  is  required  to  keep  a  journal  "in  which  he  shall  enter  every 
iudgmeut,  sentence,  decree,  determination,  denial,  and  every 
Dther  act  done  or  order  made  by  him  in  his  official  capacity, 
80  as  to  constitute  a  complete  journal  of  the  current  proceed- 
ings of  bis  office."    This  is  not  an  idle  or  unmeaning  pro-  ; 
vision. 

As  to  the  ground  touching  the  right  of  the  party  defend- 
ant to  a  longer  period  to  plead,  we  see  nothing  in  that.  If 
he  were  not  ready  for  trial,  a  postponement  was  in  this  case, 
as  in  all  others,  subject  to  the  prudent  discretion  of  the  Court. 
That  he  should  plead  after  the  notice  given  in  this  case,  is 
usual  and  reasonable. 

The  motion  is  refused. 

Richardson,  J.— O'Neall^  J.— Evans,  J.— and  Frost, 
J.— concurred.  . 
Motion  refused. 


Henry  S.  Beadle  v.  Hunter  4*  Oarrett.  '    ^  i^ 


In  aa  actkm  of  trorer,  the  possesBion  of  one  who  claimed  adveraely  to  the  true 
owner,  cannot  be  linked  with  the  posseeaion  of  a  party  to  whom  he  afkerwarda 
aokl,  ao  aa  to  make  ont  time  enough  to  complete  the  bar  of  the  statute. 

Before  O'Neall,  J.  at  Laurens,  Spring  Term,  1848. 

This  was  an  action  of  trover,  brought  by  the  plaintiff  against 
the  defendants,  by  their  proper  names,  for  the  recovery  of 
damages,  for  the  consideration  of  six  slaves,  viz :  Sally,  Eliza, 
Lindy,  Edward,  Hetty  and  George. 

The  defendants  were  trading  in  slaves,  and  bought  those 
in  dispute,  from  one  William  Dollar,  under  whom  the  plain- 
tiff claimed. 

The  plaintiff's  wife,  Rhoda,  is  a  sister  of  William  Dollar. 
She  ana  her  husband  have  an  only  child,  a  son. 

The  deed,  under  which  the  plaintiff  claims,  was  executed 
some  time  before  the  sale  to  the  defendants.  It  bears  date 
the  15th  of  Sept.,  1841 ;  and  was  proved  the  I6th  of  Septr., 
1841,  and  was  recorded  in  the  Register's  office,  for  the  district 
of  Laurens,  about  the  same  time.  It  purports  to  be  executed 
in  consideration  of  the  natural  love,  good  will,  and  affection, 
which  '^  I,  (William  Dollar,)  bear  unto  my  sii^r,  Rhoda  Bea- 
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9r^^""S^  die,  as  well  as  <Hie  dollar  to  me  in  hand  paid,  by  the  said 
,Hoy.  18IB.  j^hojo^  Beadle,"  and  conveys,  "unto  the  sftid  Rhoda  Beadle, 

«C"      and  the  heirs  of  her  body,  one  negro  woman,  by  the  name  of 
Y^         Sallj  with  her  future  increase ;  also,  ope  girl,  by  the  nam^ 

HttoiMT.     of  Patsey,  one  boy  Sam,  one  girl  Eliza,  (me  girl  Linijll,  and 
one  &0y  Edward,  during  mff  natural  life^  and  at  my  death, 
it  is  my  wish  my  sister  Rhoda  Beadle  should  gi^e  unto  my 
brother,  Reuben  Dollar,  two  negroes,  yiz :  Patsey  and  Samuel, 
to  have  and  to  hold ;  the  same  during  his  natural  life  then  to 
go  to  his  children  forever ;  the  $aid  negroes  are  to  go  into  ma^ 
session  of  my  sister  and  her  husband,  during  my  natural  tife, 
in  consideration  of  which,  the  said  Henry  S.  Beadle  and 
Rhoda,  are  |o  give  me  a  decent  support.    1  also  give  unto 
my  sister  Rhoda,  one  horse,  my  stock  of  eows,  and  my  aloek 
of  ho^s,  to  have  and  to  bold  the  said  named  property,  above 
described,  unto  the  said  Henry  S.  Beadle  and  Rhoda  Beadle, 
their  heirs,  executors,  administrators  and  assigns,  forever ; 
and  I,  William  Dollar,  for  myself,  my  heirs,  executors,  ad- 
ministrators and  assigns,  do  give  the  above  named  negroes 
to  the  said  Henry  S.  Beadle  and  wife,  and  at  their  death  il 
is  to  go  to  the  heirs  of  my  sister  Rhoda's  body,  after  giving 
to  Reuben.  Dollar,  or  children,  in  the  event  of  his  death,  the 
two  negroes,  viz :  Patsey  and  Samuel,  unto  them,  their  heirs 
and  assigns,  and  against  every  other  person  claiming  or  to 
claim  the  same,  or  any  part  thereof." 
The  execution  of  this  deed  was  proved  by  James  S.  Ro- 
.    ^ers,  (who  drew  it,)  and  Robinson  Osborn,  the  two  subscrib- 
ing witnesses.    They  both  concurred  in  saying  that  it  WM 
perfectly  understood  by  Dollar,  who  waa  hard  of  hea^ring. 
•  The  deed  was  read  to  him  three  ti/mee — ^be  then  took  it,  say- 
ing he  would  read  it  himself;  after  apparently  reading  it 
over,  he  executed  it,  and  told  the  witness  (Rogers,)  <<  it  was 
according  to  his  wish," — "  he,  (Rogers,)  the  grantor,  (Dollar) 
said,  "  knew  that  when  he  (Dollar,)  bought  the  negro  woman 
Salt,"  (the  mother  of  the  three  negroes  conveyed,  and  now  in 
dispute,)  ^  he  ^Dollar,)  intended  to  give  her  and  her  children 
to  Henry  and  Khoda."    After  the  deed  was  executed,  he  told 
Beadle  to  bring  the  negroes  home,  and  set  them  to  work. 
Five  days  after  the  execution  of  the  deed,  viz :  20th  Sept., 
1841,  Mr.  Young,  at  the  request  of  William  Dollar,  drew  a 
paper,  which  recited  the  deed,  and  that  Beadle,  at  the  request 
of  Dollar,  had  consented  to  leave  the  negroes  in  his  posses- 
sion, wherefore  Dollar  agreed  to  hold  the  said  negroes  until 
called  for  by  the  said  Beadle.    This  paper  was  executed  by 
Dollar,  and  delivered  to  Beadle,  in  llie  presence  of  Osborn, 
one  of  the  witnesses  to  the  deed.    It  was  evident  from  the 
testimony  of  Esq.  Franks,  one  of  the  defendant's  witnesses, 
that  Beadle  offered  to  Dollar  to  maintain  him  as  long  as  he 
lived — that  he  desired  him  to  come  and  live  with  him,  and 
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that  he  (witnesSi)  lecommended  him  to  do  so.    Dollar,  soon  j^^^^^Sm' 
after  the  execution  of  these  papers,  became  dissatisfied,  in*  ^  ^^^'        ^ 
sisted  he  had  been  deceived,  that  he  only  intended  to  execute     ^Z 
a  will,  and  that  it  was  intended  to  protect  him  against  a        ^^  ^ 
claim  for  rent,  which  he  supposed  one  Crumpton,  who  had    Hunter, 
married  one  of  his  father's  heirs,    would  make  against 
him.    The  proofl  in  reference  to  these  matters,  need  not  be 
reported.    The  defendants  had  the  full  benefit  of  it  before 
the  jury,  and  their  appeal  makes  no  question  upon  it.    Dollar 
sold  the  slaves,  now  in  dispute,  in  1843,  to  defendants,  for 
$700 — they  carried  them  off,  and  sold  them.  They  were  prov- 
ed at  the  time  the  defendants  bought,  to  have  been  worth,  at 
the  very  least,  $1,325.     The  plaintiff's  claim  under  the  deed 
was  very  generally  known  in  the  neighborhood  where  they 
(the  defendants!  lived.    One  of  the  defendants,  Garrett,  told 
a  witness,  that  before  he  and  Hunter  bought,  they  examined 
the  deed  on  record  in  the  Clerk's  (the  Register's,)  office,  and 
took  counsel  upon  it,  and  were  advised  that  they  coula  buy 
without  danger. 

It  appeared  that  the  woman  Sail,  in  1830,  was  conveyed  to 
Willisun  Dollar  and  his  mother  jointly.  On  the  back  of  the 
bill  of  sale  was  an  instrument  signed  by  Mrs.  Dollar,  and 
perhaps  by  William  also,  stating  that  of  the  consideration 
^dlor  the  woman^  William  Dollar  paid  $311,  and  Mrs. 
Dollar  $39 — and  that  in  the  proporti6u  of  these  sum^  was  to 
be  their  respective  interest 

About  1835,  in  the  lifetime  of  his  mother,  William  DoUax 
sold  a  child  of  Sail,  about  3  vears  of  age,  to  this  plaintifil  He 
sold,  before  he  soM  to  the  defendants,  another  of  her  childreUi 
perhaps  Patsey.  The  mother,  Mrs.  Dollar,  died,  and  Esq* 
FranKs,  as  her  executor,  in  1812,  set  on  foot  prooeediogs  to 
obtain  her  interest  in  the  slave.  '  After  Dollar  sold  to  the 
defendants,  he  paid  to  the  executor,  Tranks,  her  interest,  1-8 
or  1-9,  in  the  woman  Sail,  and  her  family,  including  the  two 
previously  sold.    It  amounted  to  $260. 

The  plaintiff's  suit  was  commenced  the  20th  of  Feb.,  '46. 

The  jury  were  told,  that  whatever  interest  Rhoda  Beadle 
took,  under  the  deed,  was  a  legal  estate,  and  vested  in  the 
husband,  jure  mariii.  Whether  she  took  an  absolute  estate, 
or  an  estate  for  life,  with  remainder  to  her  children,  as  the 
heirs  of  her  body,  did  not  seem  essential  to  be  now  considered. 
That,  however,  on  the  authority  of  ERnacn  v.  Pickett^  and 
various  other  cases,  the  limitation  to  the  heirs  of  the  body 
would  be  too  remote,  and  that  the  first  taker  would  take  an 
absolute  estate. 

One  of  the  grounds  of  defence  before  the  jury  was,  that  the 
ffrantor  did  not  understand  the  nature  of  the  act  which  he 
did,  when  he  executed  the  deed.  On  this  question  of  fact, 
iflfer  alia^  the  jury  were  referred  to  the  grantor's  declamtions 
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Columbia,  (before  the  execution  of  the  deed,)  to  Rogers,  and  Robert 

^  Not.  1848.^  Pranks,  that  he  intended  to  give  the  property  to  Mrs.  Beadle, 

nJdiA    '^  eviaence  which  might  possibly  satisfy  them  that  the 

^^        deed  was  the  result  of  his  own  free  will,  and  fully  under- 

Hnnter.     Stood  by  him,  and  therefore,  bona  fide. 

The  jury  were  told,  that  there  were  no  formal  parts  in  this 
case,  such  as  the  premises  and  habendum,  as  in  Ingram  v. 
4  McC.  198.  Porter.  That  this  was  a  very  inartificial  paper — that  the 
donor's  intention  was  to  be  gathered  frpm  all  its  parts — and 
taking  them  all  together,  it  was  plain  that  the  donor  intend- 
ed to  give,  and  had  given,  a  present  vested  interest  in  the 
slaves  in  dispute,  to  Rhoda  Beadle  and  the  heirs  of  her  body. 
The  proof  very  clearly  showed  an  offer  by  the  plaintiff  to 
maintam  the  grantor,  if  that  were  necessary  to  the  vesting 
of  the  plaintiff's  rights. 

The  jury  were  told,  it  was  true,  that  by  the  deed  convey- 
ing Sail  to  Dollar  and  his  mother,  jointly.  Dollar  had  only  a 
legal  estate  of  one  moiety,  yet,  as  the  instrument,  on  the  back, 
showed  that  the  mother  had,  in  fact^  only  an  interest  in  pro- 
portion to  the  sum  she  paid,  which  m  EquiUr  would  have  so 
controlled  and  reduced  her  legal  estate ;  and  as  that  interest 
had  been  ascertained,  and  had  been  extinguished  by  William 
Dollar,  (subsequent,  it  was  true,  to  the  execution  of  his  deed 
to  the  plaintiff's  wiife,)  such  extinguishment  would  enure  to 
the  benefit  of  the  plaintiff,  and  make  the  deed  good,  for  the 
whole  estate  in  the  slaves.  The  case  of  Garey  v.  Beeder^  (r»- 
SMcCmd.  P^'^^  under  the  title  of  Reeder  ads.  Craig j)  and  several 
411.  ^^^^^  cases,  were  referred  to,  as  illustrating,  and  maintaining 
that  position.  The  jury  were,  however,  told,  if  they  found 
for  the  plaintiff  to  deduct  from  the  value  of  the  slaves  the 
sum  paid  by  Dollar,  in  extinguishment  of  his  mother's  claim. 
It  was  said  to  the  jury,  that  if  Dollar  owed  any  debt  at  the 
execution  of  the  deed,  for  the  payment  of  which  it  would 
be  necessary  to  sell  the  property  now  in  dispute,  then  in 
that  case,  the  deed  coula  not  have  effect,  and  must  be  set 
aside,  as  fraudulent.  But  they  were  told  there  was  no  such 
debt — ^that  he  was  not  indebted  to  his  mother,  that  she  had 
an  interest  in  the  property. 

The  jury  were  told  that  if  Dollar  had  been  the  defendant, 
it  might  66,  that  notwithstanding  his  acknowledgment  of  the 
Sk)th  of  Sept.,  1841,  he  would  set  up  the  statute  of  limita- 
tions. For  he  certainly  asserted  an  adverse  claim  to  the 
property,  and  that  too,  within  the  knowledge  of  the  plaintiff, 
very  soon  afterwards,  certainly  before  the  end  of  1841.  From 
that  time,  four  years  would  have  expired  before  suit  brought. 
But  he  was  not  the  defendant,  and  tne  question  was,  whether 
the  statute  would  protect  the  present  defendants.  They  got 
possession  in  1843— the  bar  of  the  statute,  four  years,  was  not 
complete  when  the  suit  was  brought,  February,  1846.    They 
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could  not  connect  their  possession  with  that  of  Dollar,  so  that   Oolvmbu, 
by  linking  one  with  the  other,  the  statutory  period  could  be^^**^'  ^^^\ 
made  out. 


Beft^( 


e 


V. 


The  jury  were  told  that  as  the  defendants  were  partners 
in  the  purchase  and  sale  of  the  negroes,  the  declaration  of  .  Hunter. 
one,  that  the^  had  examined  the  record  of  the  deed  in  the 
Register's  office,  and  had  taken  legal  advice  upon  it,  before 
they  bought,  was  evidence  of  such  explicit  notice  to  both,  as 
would  make  the  deed  have  effect  against  them,  notwithstand- 
ingit  was  not  legally  recorded. 

The  case  upon  the  facts,  was  fully  and  fairly  submitted  to 
the  jury,  and  they  found  for  the  plaintiff,  a  very  moderate 
verdict,  predicated  upon  a  very  low  valuation  of  the  negroes, 
deducting  therefrom  Mrs.  Dollar's  Interest,  ($260  or  $265.) 

The  defendants  appealed  and  moved  for  a  new  trial. 

1.  Because  under  the  deed  the  plaintiff's  wife  only  took 
a  life  estate  in  the  property  conveyed  by  it,  and  his  Honor 
erred  in  charging  the  jury  that  an  absolute  estate  passed. 

2.  Because  his  Honor  charged  that  the  parol  evidence  of  the 
declarations  of  the  donor,  made  before  the  execution  of  the 
dSed,  as  to  his  intention  of  conveying  the  property,  would 
show  that  an  absolute  estate  passed  under  the  deed — though 
such  evidence  is  not  consistent  with  the  legal  effect  of  the 
deed. 

3.  Because  he  charged  that  the  first  clause  in  the  deed 
would  not  control  the  subsequent  clauses,  which  were  incon- 
sistent wiih  it. 

4.  Because  the  possession,  from  the  terms  of  the  deed,  was 

to  be  in  the  plaintiff,  on  condition  that  he  gave  the  donor  a   ''^'  '^^^ 
decent  support  during  life— which  was  a  condition  prece- 
dent to  vesting  an  absolute  estate. 

6.  Because  the  negroes  were  sold  to  make  a  division,  and 
inasmuch  as  $266  went  to  extinguish  the  interest  of  the  mo- 
ther of  the  donor,  in  said  property,  the  sale  to  the  defendants, 
for  valuable  consideration,  was  good  against  a  voluntary  deed 
to  plaintiff's  wife. 

6.  Because  only  one-half  of  the  legal  estate  in  the  negroes 
in  dilute  was  in  the  donor,  when  he  made  the  deed,  and 
the  puuntiff,  at  most,  could  only  acquire  a  right  to  that  ex- 
tent— ^and  his  Honor  should  have  so  charged. 

7.  Because  it  was  in  evidence  that  the  donor,  William  Dol- 
lar, had  sold  two  negroes,  wherein  the  estate  of  Sarah  Dol- 
lar was  entitled  to  an  interest,  before  the  sale  of  the  negroes  to 
defendants— and  his  Honor  was 'wrong  in  charging  the  jury 
that  Wm.  Dollar  owed  no  debt  at  the  time  of  the  sale. 

8.  Because  his  Honor  charged  the  jury  that  the  statute  of 
limitations  would  not  protect  the  defendants — though  the  pos- 
session was  adverse,  for  more  than  four  years,  to  the  plaintiff's 
claim. 
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9.  Becanse  his  Honor  chatted  the  jury  that  notiee  td  one 
Hot.  wm.  ^  iIjq  defendants  would  be  notice  to  both — though  the  aclion 

is  for  a  tort. 

10.  Because  the  finding,  from  the  case  made  by  the  evi- 
dence, should  have  been  for  defendants — and  his  Honor  erred 
in  charging  that  the  plaintiff  was  entitled  to  recover. 

Perry  ^  Irby,  for  the  motion. 

Sullivan^  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

This  Ck)urt  is  satisfied  with  the  ruling  of  the  Judge  below, 
on  all  the  points  made  in  the  case,  and  generally  for  the  rea- 
sons which  he  has  given. 

The  only  matter  on  which  it  seems  to  be  necessary  to  ex- 
pand his  views,  is  in  reference  to  the  statute  of  limitations. 

^^^  jQ  The  case  of  King  v.  Smith  is  full  to  the  point,  that  pos- 

^^  '  sessions  short  of  the  statutory  period  cannot  be  linked  togeth- 
er, so  as  to  make  out  time  enough  to  complete  the  bar  ot  the 
statute,  in  an  action  for  the  recovery  of  land.  I  know  no 
reason  why  there  should  be  a  difference  in  relation  to^pei^m* 
Biiy.  It  is  true,  a  difference  between  personal  and  reaTesme 
has  been  recognised,  as  to  the  protection  which  the  infancy 
of  some  of  the  parties  gives  to  the  others.  But  I  regret  that 
such  a  distinction  was  ever  made.  True  policy  requires 
that  there  should  be  no  difference  between  real  and  personal 
estate.  This  is  especially  the  case  in  this  State,  where  per- 
.^  sonal  property  is  often  so  much  more  valuable  than  land.  In* 
ifim*i  ^^1^"  '*^ldeed  every  day's  experience  satisfies  me,  that  land  and  slaves 

%iM^1^' should  be  placed  upon  the  same  fooling,  in  every  respect. 

P.  L.  102.  But  our  statute  places  the  matter,  when  its  words  are  at- 
tended to,  out  of  dispute.  The  action  of  trover  is  to  be  brought 
'*  within  four  years  next  after  the  cause  of  such  action,  or  suit, 
and  not  after."  The  plea  is  "  actio  turn  accrevii  infra  quaiuar 
annosP  When  did  the  plaintiff  have  cause  of  action  against 
the  defendants? — ^Certainly  not  until  he  demanded  from  tbeoii 
the  slaves,  or  they  had  used  or  sold  them.  If  he  had  sued 
them,  and  relied  upon  the  conversion  by  Dollar,  in  the  sale  of 
them,  he  would  have  been  nonsuited.  For  Dollar's  oonvei^ 
sion  would  not  have  been  their's.  This  is  decisire  of  the 
question,  when  did  the  statute  begin  to  run  ?  Again,  sup* 
pose  Dollar  had  converted  the  slaves  one  year  before  he  sold 
to  defendant,  that  gave  him  no  title,  and  his  conveyance 
could  not  confer  any  title  to  the  defendants.  They  stood  in 
relation  to  the  plaintiff,  and  his  property  thus  coming  into  their 
possession,  as  mere  tort  fe€isors,  without  title.  There  is 
therefore  no  possible  mode  by  which  they  can  be  benefitted 
by  Dollar's  possession,  after  he  had  informed  the  plaintiff 
that  he  claimed  against,  and  not  under  him. 
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It  is  possible,  and  even  probable,  if  Dollar  had  retained   CotiTBiBu, 

Eossession  four  years  afler  such  notice,  that  the  statute  would  ^°^'  ^®*®" 
ave  protected  him ;  and  then,  if  he  had  sold  to  the  defend-        j^      ' 
ants,  his  possession  would  have  protected  them.    For  then  it      ^^* 
would  have  been  title — a  title  conferred  by  law  from  the     Hunter, 
lapse  of  time : — ^and  to  have  the  benefit  of  it,  it,  would  not 
have  been  necessary  for  the  defendants  to  plead  the  statute. 
It  could  have  been  given  in  evidence  under  the  general  issue. 
The  motion  for  a  new  trial  is  dismissed. 
The  wimple  Court  concurred. 
Motion  reused. 
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Spann  and  Wife  v.  Ralph  Perry.  CHiRLE»roN, 

Jan.  1849. 
Misjoinder  of  counts,  and  general  Teidiet  for  the  plaintiff:  on  motion  in  arrest  ^         ^         j 

of  judgment,  the  verdict  was  supported  on  those  counts  to  which  the  eyidence       Spann 

applied,  and  the  plaintiff  had  leave  to  stzike  out  the  otters.  ▼. 


Before  Frost,  J.  at  CHllisonvUle,  Spring  Temij  1848. 

This  was  an  action  on  three  promissory  notes,  for  several 
different  sums,  of  which  th6  first  was  dated  the  28th  May, 
1846,  and  the  other  two  the  28th  June,  in  the  same  year. 
They  were  each  made  payable  one  year  after  date,  and  to 
Mrs.  Caroline  Spann,  the  wife  of  the  plaintiff. 

Mr.  Edmund  Rhett  proved  that  the  original  notes  had  been 
destroyed  by  fire,  when  his  office  was  burnt.  The  particu- 
lars of  the  notes  he  obtained  from  memoranda  he  had  taken, 
and  from  the  proceedings  in  a  Chancery  suit.  . 

The  only  objection  tnade  at  the  time  was,  that  the  notes 
were  not  declared  on  as  lost  or  destroyed,  but  after  the  de- 
claration was  read,  this  objection  was  abandoned. 

A  verdict  was  found  for  the  plaintiffs,  and  the  defendant 
moved  in  arrest  of  judgment, 


Perry. 
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Chirleoton,      1st.  Because  the  plaintiffs  are  properly  joined  in  the  counts 

^  Jan.  1849.  ^  ^^^  ^j^^  several  notes,  and  improperly  joined  in  the  count  for 

^"^^       '  money  lent  and  advanced  by  them  to  the  defendant. 

^^         2d.  Because  a  count  upoi)  s^  caqse  of  aetion,  which  cause 

Peiry.      of  action  accrued  to  husband  and  wife,  cannot  be  joined  in 

the  same  decl^r^^tion  with  a  count  upoa  a  oaijise  of  action 

which  accrued  to  the  husband  alone. 

3d.  Because  the  count  for  money  lent  and  advanced  by 
the  plaintiffs  to  the  defendant,  is,  in  effect,  a  count  for  money 
lent  and  advanced  by  the  husband  alone,  and  cannot  be 
joined  with  a  count  ip  which  the  wif<^  is  the  meritorious  caysQ 
of  action,  and  is  joiixed  in  the  suit, 
jR.  DeTreville,  for  the  motion. 
E.  Rheti,  contra. 

COPIES  OF  DECLARATION  AND  VERDICT. 

to  wit' 

Ralph  Perry  was  attached  to  answer  to  Timothy  H.  Spann 
and  Caroline  B.  Spann,  his  wife,  in  a  plea  of  trespass  on  the 
case,  and  so  forth : 

Whereupon,  the  said  plaintiffs,  by  E.  and  H.  Khett,  their 
attorneys,  com  plain -n-for  that  the  said  defendant,  at  Gillison- 
ville,  in  the  district  and  State  aforesaid,  on  the  28th  day  of 
May,  in  the  year  of  our  liord  one  thousand  eight  hundred 
and  forty-five,  by  his  certain  promissory  note  of  that  date,  by 
him  subscribed,  for  value  received,  pi^OQused  the  plaintiff, 
Caroline  B.  Spann,  to  pay  her  the  sum  of  one  hundred  and 
ninety-two  dollars,  in  twelve  months  after  date,  with  lawful 
interest  thereupon  from  date ;  and  for  that  the  said  defend- 
ant, at  Gillisonville  aforesaid,  on  the  twenty-eighth  dav  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hunared 
and  forty-five,  by  his  other  certain  promissory  note  of  that 
date,  by  him  subscribed,  for  value  received,  promised  the 
plaintiff,  CaroUne  B.  Spann,  to  pay  her  the  sum  of  one  hun- 
dred and  fifty-nine  dollars  in  twelve  months  after  date,  with 
lawful  interest  thereupon  from  date.  And  for  that  the  said 
defendant,  at  Gillisonville  aforesaid,  on  the  twenty-eighth 
day  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  by  his  other  certain  promissory  note 
of  that  date,  by  him  subscribed,  for  value  received,  promised 
the  plaintiff,  Caroline  B.  Spann,  to  pay  her  the  sum  of  six 
hunared  and  seventy-seven  dollars  in  twelve  months  after 
date,  with  lawful  interest  thereupon  from  date.  By  reason 
whereof,  the  said  defendant  became  liable,  and  promised  the 
said  plaintiffs  to  pay  them  the  said  several  sums  of  money 
in  the  said  notes  specified,  according  to  the  tenor  and  effect 
of  said  notes.    And  the  said  plaintiffs  aver  that  the  said 


APPEALS  AT  LAW.  341 

several  notos  have  been  destroyed  by  fire ;  and  the  said  plain*  Charlbstov, 
tiffs  aver  that  the  said  several  twelve  months  succeeding  the   ^^'  *^* 
dates  of  the  said  notes  have  elapsed  ;  and  for  that  the  said  ^-•'-^-v--'^-^ 
defendant,  on  the  said  several  days  and  times  aforesaid,  was      ^?^ 
indebted  to  the  said  plaintiffs  in  the  further  sums  of  one      iptrry, 
hundred  and  ninety-two  dollars,  one  hundred  and  fifty-nine 
dollars,  and  si^  hundred  and  seventy-six  dollars,  of  like  lawr 
ful  money,  with  interest  as  aforesaid,  for  so  much  money  be* 
fore  that  time  lent  and  advanced  to  the  said  defendant,  at 
bis  special  instance  and  request ;  and  being  so  indebted,  be,   * 
the  said  defendant,  in  consideration  thereof,  afterwards,  on  the 
days  and  times  aforesaid,  at  Gillisonville  aforesaid,  undertook 
and  there  and  then  faithfully  promised  the  said  plaintiffs^  to 
pay  them  the  said  several  sums  of  money,  with  interest  as 
aforesaid,  whenever  he  should  be  thereunto  i^uested :  yet 
though  requested,  the  said  defendant  hath  never  paid  to  tl^ 
said  plaintiffs,  or  either  of  them,  the  said  several  sums  of 
money,  or  any  part  thereof,  but  refuses  so  to  do ;  to  the 
damage  of  the  plaintiffs  two  thousand  and  fifty-six  dollars, 
and  therefore  they  bring  their  suit. 

E.  &  H.  Rhbtt,  riff's  Att'ys, 

Plea-^enemX  issue,         Trbville,  Def 'ts  Att'ys. 

SimUiter— By  E.  <fc  H.  Rhbtt,  Plff^s  Attfya 

Verdict* — We  find  for  the  plaintiff  the  sum  of  one 
thousand  two  hundred  and  forty  dollars  and  five  cents,  with 
interest  upon  one  thousand  one  hundred  dollars  and  twenty- 
six  cents,  from  the  17th  April,  1848. 

W.  Wit.LiAMS,  Foreman. 

Fbost,  J.  delived  the  opinion  of  the  Court 

In  Pfatt  and  Moore  v.  Thomas^  a  count  on  a  bill  of  ex*  3  Hill,  664. 
change,  clearljr  bad,  was  joined  with  a  count  in  indebUaius 
assumpsit^  which  was  good ;  and  it  was  affirmed  as  the  es- 
tablished rule  in  our  Courts,  that  when  the  verdict  is  general, 
the  judgment  will  not  be  arrested  if  any  one  count  is  good. 
To  the  same  effect  is  Neilson  v.  Emerson.  NewJnggiri  v,  PUr  2  Bay,  439. 
lans  was  a  case  of  misjoinder  of  counts,  and  a  general  ver-  2  Bay,  1G2. 
diet  was  supported  on  the  counts  to  which  the  evidence  ap- 
plied. Leeand  Wifev.  Chambers  was  also  a  case  of  misjoinder  i  strob.  112. 
of  counts.    A  geneml  verdict  was  rendered  for  the  plaintiff,  in 
which  damages  on  the  several  counts  were  collectively  as- 
sessed.   On  a  motion  in  arrest  of  judgment,  the  verdict  was 
substantially  amended  by  permitting  the  plaintiff  to  strike  out 
all  the  counts  except  one,  and  to  enter  judgment  for  the 
damages  which,  according  to  the  bill  of  particulars  and  evi- 
dence, had  been  found  by  the  jury  on  the  remaining  count. 
And  this  is  conformable  to  the  practice  in  Westminster.   The 
distinction  between  the  case  of  a  joinder  of  good  and  defec- 
tive counts,  and  a  misjoinder  of  counts,  is  recognised  only 
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Cbarleston,  when  the  objection  is  made  by  demurer.    In  the  former  case, 
Jan.  1849.  ^  jf  jjjg  (jounts  be  substantially  framed  in  the  same  form  of  ac- 
^^     ^"^^^        *  tion,  a.  general  demurrer  to  the  whole  declaration  could  not 
Spann      ^  supported ;    but  the  plaintiff  would  have  judgment  on 
Peny.      those  counts  which    are  good.     But  if  the  ground  of  de- 
murrer   be    misjoinder,  the  defendant  must  demur  to  the 
^  ^^9  ^^*  whole  declaration,  and  the  plaintiff  cannot  aid  the  mistake 
1  Chit.  Plead.  ^7  entering  a  Nolle  prosequi,  so  as  to  prevent  the  operation 
205.        of  the  demurrer  for  misjoinder.    But  a  misjoinder  may  be 
1  Chit  PL    aided  after  verdict,  by  taking  separate  damages,  or  by  enteriug 
3^-        a  remitUur  damna.  If  the  verdict  be  taken  generally,  it  may 
^  ^^108  ^^^'^  ^  amended,  according  to  the  evidence,  by  the  Judge's  notes. 
1  Chit.  PI        '^y  *^®  Judge's  notes  of  the  evidence  in  this  case,  it  appears 
306.        that  no  evidence  whatever  was  offered  on  the  counts  in  inde- 
1  Tidd'8  Pr.  bUotus  (issumpsU,    Instead  of  amending  the  verdict  by  re- 
713, 2d  do.   stricting  the  finding  of  the  jury  to  the  counts  on  the  notes, 
901, 919.     ijj^  same  result  will  be  as  conveniently  effected  by  pursuing 
the  practice  in  Lee  and  Wife  v.  Gharnbers  ;  and  tne  plaintiff 
has  leave  to  strike  out  the  counts  in  indebitatus  assumpsit. 
The  objection  to  the  verdict  cannot  strictly  be  made  or 
considered,  not  having  been  taken  as  a  ground  of  appeal ; 
and  is  only  noticed  to  be  explained.     When,  as  in  this  case, 
a  note  or  other  obligation  stipulates  for  the  payment  of  a  cer- 
tain sum  at  a  day  stated,  together  with  interest  from  the 
date,  the  aggregate  of  the  principal  and  interest  becomes  an 
interest  bearing  demand  from  the  day  stipulated  for  the  pay- 
gP'N^^J^.  ment.    The  verdict  was  then  properly  rendered  for  interest 
*°"ii5.      *  not  merely  on  the  principal  sum  of  the  notes,  but  on  the 
aggregate  of  the  principal  and  of  the  yeaFs  interest  which 
was  payable  when  the  notes  were  payable.   This  aggj^egate,  if 
it  varies  at  all  from  one  thousand  one  hundred  dollars,  will  not, 
D  b  hi      ^^  calculation,  be  found  to  differ  more  than  a  few  cents.  * 
Neuffer,^'       ^^^  motiou  is  dismissed. 
1  Strob.  496.      O'Neall,  J. — EvANS,  J. — ^Wardlaw,  J. — aud  Withers, 
J. — concurred. 
Motion  refused. 
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Wm.  Uayd  v.  Barden  and  Brooks.  Charlestoh, 

^  Jan.  1849. 


To  charge  a  mandatary  with  an  article  lost,  it  is  not  necessary  that,  in  every  case,  ^^— -v— — 
the  deliyery  should  have  been  to  him  individually,  or  to  one  expressly  or  spe-        Lloyd 
cifically  authorized  to  receive  for  him;  but  an  agency  to  receive  may  be  im-      Baiden 
plied  in  the  same  manner  as  such  agency  may  be  implied  in  relation  to  arti- 
cles which  were  to  be  carried  for  hire. 

Before  the  Recorder,  in  the  City  Courts  at  Charleston^ 

February  Term,  1848. 

This  was  an  action  on  the  case  against  the  defendants, 
owners  of  the  steamboat  Metamora,  for  damages  sustainea 
by  the  plaintiff,  from  the  negligence  of  the  defendants,  in  the 
carriage  of  a  package  of  bank  bills,  amounting  to  $336, 
which  he  alleged  to  have  been  delivered  by  him  to  the  de- 
fendants, for  carriage  to  and  delivery  at  Savannah,  and  to 
have  been  lost  to  the  plaintiff  through  their  carelessness. — 
There  were^  beside  the  counts  imputing  negligence  to  the 
defendants,  m  regard  to  the  safe  keeping  and  carriage  of  the 
money,  a  count  in  trover  for  the  package  itself.  The  follow- 
ing testimony  was  introduced  on  the  part  of  the  plaintiff: 

Theodore  JWUbuTy  sworn. — Said  he  was  clerk  to  the  plain- 
tiff; knows^the  defendant,  Barden  ;  he  is  captain  of  the  Met- 
amora ;  the  line  used  to  carry  packages  of  money  for  plaintiff, 
to  Savannah  ;  the  house  of  Lafitte  &  Co.  were  the  consignees 
of  the  boats ;  generally  gave  these  packages  to  Lafitte,  some- 
times to  the  captain ;  this  had  been  the  course  of  business 
for  some  time.  In  June,  1847,  witness  put  up  a  package  in 
brown  paper,  with  three  seals,  the  usual  way  in  which  money 
was  put  up ;  there  was  $336  in  small  bills,  ones  and  twos ; 
witness  counts  the  money  himself,  and  put  it  up.  The 
boat  was  about  leaving  when  witness  got  to  the  wharf;  he 
handed  the  package  to  Mr.  Laffiteau,  who  took  it  from  wit- 
ness and  threw  it  to  the  captain ;  witness  saw  the  captain 
(Barden)  pick  it  up ;  this  was  about  9  o'clock  ;  Laffiteau  was 
the  clerk  of  Lafitte  &  Go. ;  both  Lafitte  and  Laffiteau  ac~ 
knowledged  the  truth  of  this  statement  of  witness.  In  two 
or  three  days,  witness  went  to  Lafitte  for  returns ;  Lafitte 
then  said  he  had  seen  the  captain  pick  it  up ;  he  said  he  sup- 
posed the  captain  had  put  it  in  his  pocket. 

Cross-examined. — Witness  is  now  a  clerk  to  Mr.  Mag- 
wood  ;  no  freight  was  paid  for  carrying  these  i)ackages ;  there 
was  an  understanding  to  that  effect  with  plaintiff;  the  bills 
were  ones  and  twos  of  the  Georgia  Banks  ;  plaintiff  bought 
them  at  one  and  two  per  cent  off;  Lafitte  had  two  clerks ;  he 
met  one  of  them,  don't  know  which ;  Lafitte's  clerk  said  if 
witness  was  not  quick  the  boat  would  be  gone ;  witness  told 
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Charleston.  Laffiteau,  here  is  a  package  of  money ;  the  head  of  the  boat 
^  Jan.  18^.  ^  ^g^g  Qg>.  ^tnc$8  could  hare  jumped  on  board  at  the  stem  of 
^^     r^J^"  ''the  boat ;  Laffiteau  was  standing  near  the  centre  of  the  boat, 
^y     on  the  wharf,  opposite  the  wheel  house ;  Laffiteau  went  to- 
Barden.     Wards  the  head  of  the  boat  a  little ;  the  boat  was  then  under 
way ;  the  wheel  house  was  of  the  common  size ;  Laffiteau 
threw  it  to  the  captain,  who  was  at  the  head  of  the  boat,  be- 
yond the  wheel  house ;  spoke  afterwards  to  captain  Banlen 
about  it ;  captain  Barden  said  if  he  had  picked  it  up  he  must 
have  put  it  m  the  letter  bag :  does  not  recollect  that  captain 
Barden  denied  having  picked  it  up ;  some  of  the  ropes  at  the 
stern  were  not  loosed  at  the  time  of  delivery  of  the  package. 
In  reply. — The  money  was  to  go  to  Mr.  Lafitte  in  Savan- 
nah, the  brother  of  Mr.  Lafitte  in  Charleston,  (whose  house 
were  the  agents  of  the  boat ;)  no  one  was  on  the  deck  but 
captain  Barden ;  saw  the  package  distinctly  picked  up  by 
the  captain ;  a  memorandum  was  made  by  witness,  ai  the 
time,  (which  witness  here  produced  ;)  it  is  in  his  hand  writ'* 
ing  ;  witness  made  it  alone ;  there  were  several  boats  in  the 
line ;  heard  Laffiteau  call  out  to  the  captain  when  he  threw 
the  package.    This  boat  was  the  Metamora,  and  witness 
knew  that  Barden  was  captain  of  the  Metamora. 

Here  the  plaintiff  closed,  and  the  defendants  intM)duoed 
the  followitie  testimony : 

Mr.  S.  M.  Laffiteau^  sworn. — ^Is  in  the  employ  of  E*  Lafitte 
6c  Co. ;  can't  say  that  he  ever  received  packages  from  Mr* 
Lloyd ;  witness  had  iust  left  the  boat ;  a  young  man  handed 
him  a  package ;  the  boat  was  under  way ;  witness  was  stand- 
ing near  the  wheel  house,  (a  very  large  one;)  witness  threw 
it  on  board,  ahead  of  the  wheel  house ;  can't  see  any  thing 
beyond  the  wheel  house ;  witness  followed  up  after  throwing 
it ;  saw  the  captain  come  to  the  side  of  the  boat ;  could  not, 
from  where  he  stood,  see  the  captain  pick  it  up ;  witness  wasi 
in  advance  of  Lloyd's  clerk :  had  to  advance  a  few  steps  to 
throw  it  in  front  of  the  wheel  house;  the  young  man  did 
not  tell  witness  there  was  money  in  the  package ;  if  witnesd 
had  known  it  bad  been  money,  he  would  not  have  thrown  it 
on  board  ;  the  captain  is  particularly  engaged  when  the  boat 
is  leaving  the  wharf;  witness  does  not  recollect  being  present 
when  Lloyd's  clerk  afterwards  inquired  about  this  package. 
Cross  examined. — The  house  of  Lafitte  &  Co.  are  con- 
signees of  this  line  of  boats,  in  Charleston  and  Savannah  \ 
don't  recollect  of  any  packages  having  been  sent  by  Lloyd ; 
witness  only  takes  charge  of  things  wnich  pay  freight;  wit- 
ness will  say  that  he  did  not  bear  the  young  man  say  there 
was  money  in  it ;  cannot  say  whether  he  said  throw  it  or  hand 
it ;  it  was  banded  to  witness ;  witness  threw  it  on  board ; 
hollowed  out  to  the  captain ;  threw  it  as  near  the  captain  ^ 
possible;  it  lodged  on  the  deck;  there  was  no  obstruction 
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between  the  captain  and  the  package ;  it  did  not  fall  in  the  9b^*<'^>'> 
water ;  witness  takes  account  of  all  freight ;  he  leaves  the y_^^^_^ 
boat  at  9  o'clock,  having  made  out  his  freight  list ;  there  are^    TT^T! 
benches  and  k^Us ;  witness  wets  the  proper  person  to  receive         ^ 
packages  for  the  boat ;  the  captain  was  at  the  wheel  house,     Boiden. 
or  steering  ;  threw  the  package  on  the  uppar  deck. 

Mr.  LafittSy  sworn. — Witness  was  standing  on  the  wharf, 
near  the  after  part  of  the  wheel  house,  looking  at  the  boat ; 
saw  the  package  thrown ;  directly  turned  round  and  saw 
Llovd's  young  man  going  up  the  wharf ;  don't  think  any  one 
could  have  seen  the  package  picked  up  where  he  stood. — 
Barden  was  coming  out  of  the  steerage  wheel  house,  and 
came  to  the  side  of  the  boat,  and  in  doing  so  must  hav^ 
come  towards  the  package ;  there  is  a  rail  goes  round  the 
deck ;  when  the  package  was  thrown  ropes  were  all  loose ; 
Wilbur  asked  witness  about  the  package ;  went  with  Wilbur 
to  captain  Barden ;  captain  Barden  said  he  had  no  recollec- 
tion of  it ;  he  looked  in  the  pockets  of  the  coat  he  had  on ; 
Wilbur  was  aft  of  the  wheel  house,  and  could  not  have  seen 
it  picked  up ;  witness  said  to  Wilbur  he  had  seen  the  captain 
walk  toward  the  package,  and  thought  it  probable  he  might 
have  picked  it  up  and  put  it  in  his  pocket ;  the  captain  is  a 
careful  man  about  his  business. 

Cross-examined. — Witness  was  aware  that  Lloyd  had  been 
sending  packages  of  monjy  by  this  line,  for  a  long  time ; 
Lafitte  &  Co.  took  charge  of  them ;  witness  knew  Lloyd's 
young  man ;  knew  that  the  packages  Lloyd  was  in  the  habit 
of  sending,  were  packages  of  money ;  Lafitte  d&  Co.  are 
agents  of  the  boat  in  Charleston ;  there  was  an  iron  chest 
kept  on  board  the  boats,  in  which  packages  were  locked  up ; 
thinks  there  were  two  or  three  persons  on  the  hurricane ; 
Tom  was  on  the  deck,  he  is  the  pilot,  a  black  man ;  the  pi- 
lot was  at  the  wheel  when  the  package  was  thrown ;  the 
upper  deck  has  no  net  work  or  close  work  to  prevent  a  pack- 
age from  falling  off  on  to  the  lower  deck ;  the  aeck  is  shelving. 

Mr.  Mackay^  sworn. — Was  the  passenger  agent  at  the 
boat;  witness  cast  off  the  stern  line;  was  the  last  to  leave 
the  boat ;  passed  up  the  wharf,  met  Lloyd's  young  man 
walking  leisurely  with  a  package,  which  witness  thought  to 
be  newspapers ;  told  the  young  man  he  had  better  hurry,  as 
the  boat  was  off. 

Wilbur^  recalled. — ^Witness  saw  the  person  that  Laffiteau 
called  captain  pick  up  the  package ;  it  was  thrown  about  the 
middle  oi  the  boat,  between  the  sides  ;  saw  the  captain  walk 
towards  the  package  and  pick  it  up. 

Here  the  testimony  closed,  and  the  case  was  argued  very 
fully  to  the  jury.    There  was  no  difference  of  opinion  be- 
tween the  counsel  for  plaintiff  and  defendant,  in  regard  to  the 
rule  of  law,  as  to  the  degree  of  diligence  lequir^,  on  the 
44 
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GBABi.E«TOif,  part  of  the  defendants,  in  discharge  of  the  mandate  commit-* 
^  J>n.  I8i9.    jQ^  ^Q  jjjgm  ju  ^jjjg  ^jj^gg   rpj^^  ^j^jy  essential  controversy  waa 

'         as  to  the  delivery  of  the  package  to  the  defendants,  and  their 
^^        knowledge  of  the  contents.    As  far  as  the  facts  of  the  case 
Bttden.     were  concerned,  they  were  submitted  entirely*to  the  decision 
of  the  jury,  who  found  a  verdict  for  the  plaintiff. 

With  regard  to  the  first  ground  taken  in  the  defendant's 
notice,  the  jury  were  instructed  that  if  they  were  satisfied 
upon  the  evidence  of  the  authority  of  Laffiteau  to  receive 
the  package,  the  receipt  of  it  by  him,  with  notice  of  the  con*- 
tents,  was  entirely  equivalent  to  a  receipt  of  it  by  the  defend- 
ants themselves  personally.  The  question  of  his  authority 
to  receive  the  package,  was  entirely  submitted  to  the  jury, 
npon  the  testimony  they  had  heard.  As  to  the  delivery  of 
the  package  to  the  defendants,  the  case  was  submitted :  firsts 
^  upon  the  evidence  of  the  delivery  to  the  captain  himself,  (one 

of  the  defendants,)  who,  if  Lloyd's  clerk  was  to  be  believed, 
and  was  not  mistaken,  actually  picked  it  up ;  secondly ^  upon 
the  proof  of  its  delivery  to  Laffiteau,  the  clerk  of  Lafitte  & 
Co.  the  agents  of  the  boat,  who  said  he  was  the  proper  per- 
son to  receive  packages  for  the  boat,  and  the  fact  of  whose 
receipt  of  the  package  was  not  denied.  As  far  as  the 
undertaking  of  defendants  to  carry  this  package  was  neces* 
sary  to  be  established  by  the  plaintiff,  as  well  as  their  know- 
ledge of  the  contents,  were  left  as  facts  for  the  jury  to  deter- 
mine upon  the  evidence,  which  went  to  shew  that  the 
defendants,  through  the  agency  of  Lafitte  &'  Co.  under  an 
understanding  with  the  plaintiff,  had,  for  a  long  time,  been 
accustomed  to  carry  packages  of  money  for  the  plaintiff,  with- 
out direct  compensation  or  hire,  and  that  upon  such  evidence, 
the  jury  would  be  warranted  in  concluding  Hf  they  so  believ* 
ed,)  there  was  an  implied  contract  in  regara  to  this  package, 
equally  binding  as  tnough  there  had  been  evidence  of  an 
express  contract.  Assuming  the  delivery  of  the  package  to 
the  defendants,  or  their  authorized  agents,  with  notice,  ex- 
press or  fairly  to  be  implied,  of  the  nature  and  contents  of 
the  same,  to  be  established  by  the  evidence,  there  seemed  to 
be  no  doubt  of  their  liability,  as  no  return  had  ever  been 
made  or  account  rendered  of  their  execution  of  the  mandate. 

The  defendants  appealed,  and  moved  for  a  new  trial,  upon 
the  following  grounas : 

1.  Because  his  Honor,  the  Recorder,  in  reply  to  a  question 
from  a  juror,  expressly  instructed  the  jury  that  a  delivery  of 
the  package  to  Laffiteau,  (who  was  the  clerk  of  Lafitte  & 
Co.)  was  equivalent  to  a  delivery  to  the  defendant,  captain 
Barden ;  whereas  it  is  respectfully  submitted  that  in  a  case 
of  mandate  or  bailment  without  hire,  it  is  necessary  that  the 
delivery  should  be  directly  to  the  mandatary,  or  to  some  per* 
son  expressly  authorized  by  him  to  receive  it. 


Llojrd 

T. 
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2.  Because  there  was  no  evidence  that  the  defendants,  or  Chirlbwoh, 
either  0(  them,  knew  that  the  contents  of  the  package  were  ^^^' 
valuable ;  and  they  cannot,  therefore,  be  held  liable  for  the 
money. 

3.  Because  the  business  of  Barden  and  Brooks,  as  steam-     Borden. 
boat  owners,  was  that  of  carrying  for  hire,  and  they  cannot,  . 
therefore,  be  made  liable  for  not  carrying  safely  without  hire, 
unless  there  be  proof  of  a  special  undertaking  to  that  effect. 

4  Because  the  verdict  was,  in  other  respects,  agamst  law 
and  evidence. 

Porter,  for  the  motion. 
Yeadon,  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  defendants  in  this  case  do  not  occupy  a  position  more 
responsible  than  that  of  a  mandatary,  or  one  who  enters  upon 
the  service  of  carrying  without  reward  ;  and  it  is  well  to  de- 
termine what  questions  do  not  arise  in  the  cause  in  the  outset. 
No  question  then  arises  as  to  the  degree  of  diligence  to  which 
the  law  would  hold  them,  if  liable  at  all.  No  question  is 
presented  as  to  the  power  of  one  of  several  partners,  associa- 
ted as  common  carriers  for  hire,  to  contract  a  liability  that 
shall  effect  the  copartnership  by  means  of  an  assumption, 
beside  the  perview  of  the  leading  object  of  the  association ; 
for  whatever  liability  has  been  incurred,  has  been  made  to 
rest  upon  testimony  of  what  the  "  line"  (that  is  the  defend- 
ants) had  been  accustomed  to  do  for  the  plaintiff,  in  the  trans- 
portation of  his  packages  of  money.  No  dispute  exists  as 
to  the.  responsibility  of  defendants,  in  case  Barden  actually 
received  the  package,  which  is  the  subject  of  this  action  ;  for 
if  he  did,  no  account  whatever  is  given  of  it,  and  liability 
would  follow  of  course.  Nor  is  it  deeemed  questionable  that, 
according  to  the  doctrine  of  the  common  law,  a  mere  agree- 
ment to  carry  without  hire,  is  not  binding,  for  it  is  without 
consideration — that  is,  mere  nonfeasance;  this  is  well  sup-  p.  ,. 
ported  by  what  is  elaborately  collected  and  set  forth  by  Judge  ^  jSvemore 
jCent,  in  the  case  in  4  John.  84.  314.     ' 

The  only  question,  then,  is  whether  a  mandatary  can  be- 
come liable,  as  having  entered  upon  the  discharge  of  his 
undertaking,  by  the  delivery  of  the  article  to  be  entrusted  to 
him^  to  one  who,  by  a  course  of  dealing,  shall  be  regarded  as 
his  agent  to  receive  it ;  or  whether,  in  every  case,  it  is  neces- 
sary that  the  delivery  shall  be  to  the  mandatary  himself,  or 
to  one  expressly  or  specifically  authorized  to  receive  for  him. 
The  same  question,  in  another  form,  would  be,  whether  an 
agency,  on  the  part  of  Lafitfe  &  Co.  to  receive  for  the  de- 
fendants, the  package  of  money  in  the  present  case,  to  be 
tratisported  to  Savannah,  without  reward,  can  be  implied,  as 
such  agency  might  be  implied  in  relation  to  articles  which 
were  to  be  carried  for  hire. ' 
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Cbaklutoit,      The  question  was  submitted  to  the  jury,  whether  Lafitte 
Jan.  1849.    ^  q^  vrete  authorized  to  receive  the  package  for  defendants, 
^      ^^      ^ and  the  instruction  was,  that  if  so,  the  receipt  of  it  by  them, 
Bn^mne    ^^^^  equivalent  to  the  receipt  of  it  by  Harden  and  Brooks. 
O'NealL        We  are  able  to  perceive  no  good  fdundation  for  an  obiec- 
tion  to  this  doctrine.    To  simplify  the  matter,  suppose  Bar- 
den  hcd  not  been  one  of  the  partners,  but  himself  ail  agent 
merely — the  master  of  the  vessel.    The  actual  receipt  by 
him,  of  the  package,  it  is  conceded  would  fix  the  liability  of 
those  whom  he  represented,  with  whatever  grade  of  liability 
the  law  would  throw  upon  a  mandatary.    If  so,  how  is  the 
.  principle  varied  when  we  hold  that  the  same  liability  may 
be  grafted  on  the  act  of  another  agent,  provided  the  course  of 
the  parties  charged  testifies  that  such  other  agent  was  duly 
authorized  to  receive  such  packages  for  transportation  ? — 
Whether  the  principals  have  received  through  one  agent  or 
another,  can  possibly  involve  nothing  of  legal  principle,  whe- 
ther they  are  to  be  paid  for  services  or  not,  but  only  a  ques- 
tion of  iact  resting  on  proof  only :  and  so  it  was  ruled  below. 
A  very  good  illustration  of  the  idea  may  be  found  in  the 
1  Staride,    case  of  TviUiams  v.  Cranstotij  which  is  a  case  not  unlike  the 
P'^       present  in  its  distinguishing  characteristics. 
The  motion  is  remsed. 

Richardson,  J. — ^Wardlaw,  J. — and  Frost,  J. — con- 
curred. 

Motion  refused. 


John  &  Brisbane  v.  Patrick  CfNeall 

Whenerer  a  paxty  obstnicu  the  passage  of  water  which  would  naturally  flow 
through  his  land,  so  as  to  cause  it  to  OTerilow  the  land  of  another,  he  is  liable 
to  have  his  dam  cut,  or  to  pay  a  penalty,  or  to  suffer  both,  as  the  case  maybe, 
unless  he  affords  a  sufficient  drain  or  drains  through  his  own  land  to  cany  off 
the  water  passing  through,  in  as  expeditious  a  manner  as  it  would  hare  passed 
through  the  natural  courK  or  channel. 

After  an  artificial  vent  has  been  substituted  for  the  natural  channel  of  a  water 
course,  it  is  the  duty  of  the  party  who  obstructed  the  natural  channel,  to  keq) 
the  artificial  vent  in  repair. 

Before  O'Neall,  J.  at  Oharlestoti^  May  Term,  1847. 

This  was  an  action  on  the  case  for  obstructing  the  flow  of 
water  in  an  inland  swamp,  whereby  the  plaintiff's  rice  field 
above  was  injured.  The  defendant  owns  a  highly  cultiva- 
ted and  well  secured  rice  inland  swamp  plantation.  The 
plaintiff  is  a  wood  cutter,  but  cultivates  rice  in  a  snudl  way 
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above  him.    The  natural  vent  of  the  swamp  is  through  the  Cbablboton, 
defendant's  plantation.    This  is  obstructed,  and  in  lieu  of  it,  .^"^  ^®^- 

as  far  back  as  '87,  a  canal  existed.    It  is  as  good  a  vent  as^^ — p^ * 

the  natural  one.  Whose  duty  it  was  to  scour  or  Iteep  it  Bmbane 
clean,  was  one  of  the  questions,  and  perhaps  the  only  impor-  o>NeaU. 
tant  question,  in  the  case.  For  when  cleaned,  as  it  was  after 
the  supposed  injury  now  complained  of,  it  fully  relieved  the 
plaintiA's  field.  The  defendant  does  not  use  the  canal  for 
either  flowing  or  draining.  If  the  natural  vent  was  restored 
it  would  wholly  ruin  his  plantation. 

In  '42,  freeholders,  under  the  Act  of  '86,  cut  the  defendants    P.  L.  402. 
dam.    In  '45.  the  water  was  backed  on  the  plaintiff's  rice,  but 
the  proof  was,  that  that  year  the  plaintiff's  crop  was  a  good 
one.    The  only  prejudice  was  that  the  rice  had  to  be  carried 
to  the  banks  to  ary. 

Under  the  proviso  of  the  2d  section  of  the  Act  of  '86,  the , 
jury  were  instructed  that  when  an  artificial  vent,  as  good  as 
that  of  the  original,  was  furnished,  it  was  the  duty  of  those 
using  it  to  scour  or  keep  it  clean.  It  was  in  the  place  of  the 
original  stream,  and  certainly  if  obstructions  occurred  in  that 
it  was  the  duty  of  those  to  whom  it  was  important,  to  remove 
them. 

They  were  told  to  inquire,  was  the  artificial  vent  as  good 
as  the  original  ?  If  so,  and  the  defendant  had  not  obst(ucted 
it,  he  was  not  liable.  If  there  were  any  obstruction,  the  jury 
were  told  to  then  ascertain  what  damages  the  plaintiff  had 
sustained.  The  jury  found  for  the  defendant.  The  plain- 
tiff appealed)  on  the  grounds, 

1.  Because  his  Honor  charged  the  jury,  that  when  a  party, 
through  whose  lands  the  water  from  a  place  above  found  a 
natural  vent,  supplied  an  artificial  vent  as  good  for  the  time 
as  the  natural  vent,  that  from  that  time  forward,  in  however 
distant  futurity,  the  owner  of  the  place  above  lost  his  right 
to  the  natural  vent,  and  that  the  duty  rested  on  him,  the 
owner  of  the  place  above,  to  keep  the  artificial  vent  in  a 
proper  condition  for  use. 

2.  Because,  according  to  the  immemorial  usage  of  the 
country,  it  has  been  considered  the  duty  of  the  party  stopping 
the  natural  vent  to  keep  up  the  artificial. 

3.  Because  in  this  case,  it  was  manifest  from  the  evidence 
that  both  the  place  above  and  the  place  below  had  been  for 
a  very  long  time  abandoned,  and  that  upon  a  renewal  of  the 
culture,  the  party  above  was  thrown  back  on  his  original 
right  to  the  natural  vent,  cmd  that  unless  after  this  an  artifi- 
cial vent  as  good  was  offered,  the  party  obstructing  was  lia- 
ble for  damages. 

4  Because  in  this  case,  plaintiff's  right  to  the  artificial  vent 
was  not  established  by  evidence,  and  defendant  should  at 
least  have  offered  the  alternative  to  plaintiff  of  opening  this 
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Charlestow,  artificial  vent,  and  consented  that  plaintifT  should  use  it,  be* 
Jan.  1849.    fo^e  he  could  claim  of  right  to  obstruct  the  natural  vent. 

^^ — "^ '     5.  Because  the  verdict  is  otherwise  contrary  to  law  and 

Brisbane     ^jj^  evidence  in  the  case. 

O'Neall.         Northrop  and  Hayne,  for  the  motion. 
-4.  O.  M^Grrath,  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court; 

It  is  understood  that  on  the  circuit  the  jury  examined  the 
question  between  these  parties  with  reference  to  no  other 
source  or  measure  of  their  respective  rights^  except  such  as 
may  be  found  m  the  Acts  of  1744  and  1786.  Whatever  may 
have  been  said  at  the  bar  on  circuit,  as  to  the  rules  of  the 
common  law  as  applicable  to  easements,  that  did  not  enter 
'  into  the  consideration  of  the  jury,  for  the  charge  of  ihe  pre- 

siding Judge  directed  their  attention  only  to  the  Act  of  1786. 
We  shall,  therefore,  investigate  the  question  submitted  to  this 
Qourt  with  a  view  to  ascertain  wliether  any  mistake  was 
confmitted  in  the  investigation  of  the  statutory  regulations 
respecting  rice  dams  and  banks. 

3  Stat.  609.      Though  the  Act  of  1744  is  not  noticed  by  Judge  Brevard 

.  in  his  digest,  yet  it  is  still  of  force  so  far  as  it  may  not  be 

4  Stat  723.  superseded  by  the  provisions  of  the  Act  of  1786.    That  of 

1744  was  regularly  renewed,  from  time  to  time,  till  1783^ 
when  it  was  made  perpetual,  until  repealed,'  amended  or 
otherwise  altered. 

Undoubtedly  the  same  general  objects  or  line  of  policy 
prevailed  in  both  Acts ;  and  in  essential  particulars,  the  latter 
IS  probably  a  substitute  for  the  former.  For  forty  two  years 
the  Act  of  1744  had  force  and  elSect,  and  the  scheme  of  it 
was  as  follows :  No  one  should  be  permitted  or  allowed  to 
make  or  keep  any  dams  or  banks,  so  as  to  stop  the  course  of 
any  waters,  and  thereby  overflow  another's  lands,  without 
his  previous  consent ;  nor  to  let  off  any  reserved  water,  so  as 
to  injure  the  crops  upon  the  grounds  of  other  persons,  on 
pain  of  redress  instanter,  by  having  his  dam  cut,  by  authority 
of  a  magistrate,  on  survey  and  report  by  freeholders,  in  such 
manner  as  to  prevent  any  further  damage.  The  object  of  re- 
imbursement  was  also  looked  to  for  damage  already  sustained, 
to  be  obtained  by  the  action  of  a  magistrate,  if  the  surveyors 
reported  the  amount  to  be  not  exceaiing  four  pounds ;  in  a 
higher  jurisdiction  if  the  sum  was  ascertained  to  be  greater. 

Let  us  now  look  to  the  policy  of  the  Act  of  1786.  There 
was  wanting,  says  the  preamble,  ''a  proper  law  to  ascertain 
the  time  when  the  (dam)  ought  to  be  opened,  which  (it  is 
further  added,)  "has  been  attended  with  many  inconveniei^ 
ces,  and  oftentimes  is  the  cause  of  much  contention."  Two 
plauses  are  then  enacted  in  relation  to  water  kept  during 
the  winter,  on  grounds  upon  which  rice  shall  be  planted  the 
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ensuing  sf^ing.    It  is  thought  probable  that  these  sections  Orarleston, 
relate  to  water  which  a  rice  planter  may  keep  during  the   ^*"-  ^^^' 

winter  on  his  own  planting  lands ;  and  the  legislation  con- '      .  ^ ' 

cerning  that  case,  if  this  idea  be  correct,  has  reference  to  in-    ®"^"® 
terests  of  proprietors  below  him,   since  those  abo.ve  could    O'NcalL 
hardly  suffer  an  inconvenience  hy  water  kept  by  another  be- 
low on  his  own  lands.    However  that  may  be,  the  dam  con- 
taining such  water  on  such  ground  is,  by  the  first  clause, 
required  to  be  cut  so  as  to  let  it  off,  on  or  before  the  10th  day 
of  Mareh,  in  every  year,  on  pain  of  a  pecuniary  forfeiture  for 
every  instance  of  neglect ;  and  in  the  second  clause,  in  case 
of  neglect  to  let  the  water  '^off  the  grounds  before  described," 
and  in  case  of  complaint  by  the  party  affected,  or  his  repre- 
sentative^ and  in  case  freeholders  sworn  shall  upon  survey 
be  of  opinion  that  the  obstructions  do  or  may  prevent  the 
complainant  from  planting  his  rice  in  proper  time,  they  or 
as  majority  of  them  may  cause  the  same  to  be  immediately 
opened  or  removed,  in  any  way  or  manner  deemed  necessary 
to  afford  the  most  effectual  relief;  provided  that  no  one  shall 
be  liable  to  the  penalty  prescribed,  nor  to  have  his  banks 
opened,  "who  shall  have  made  through  his  or  her  own  lands 
a  sufficient  drain  or  drains  (of  which  the  said  freeholders 
shall  be  the  judges)  to  carry  off  the  waters  passing  through 
the  .same,  in  as  expeditious  a  manner  as  they  could  have 
passed  through  the  natural  course  or  channel,  in  case  no 
such  banks  bad  been    erected."     Then  follows  the  third 
clause,  which  is  supposed  to  embrace  the  case  before  us,  and 
to  be  attended  by  the  exemption  contained  in  the  proviso 
just  cited.    The  structure  of  it  is  awkward  and  ungrammati- 
cal,  though  it  is  so  printed  in  the  authorized  publication  of 
the  laws  by  Timothy  in  1786.    It  is  as  follows  :    "That  it 
shall  be  lawful  for  any  person,  at  any  time  between  the  said 
tenth  day  of  March  and  the  first  day  of  November,  in  every 
year,  to  apply  in  manner  aforesaid,  for  a  warrant  of  survey 
on  any  obstructions  which  he  or  she  may  conceive  lo  impede 
the  conveying  off  any  surplus   water,  on   his  or  her  rice 
grounds,  and  which  by  remaining  thereon  may  prove  any 
way  injurious,  or  shall  at  any  time  hereafter  make  or  keep 
up  any  dam  or  dams  which  shall  stop  the  course  of  any  ^ 

water  so  as  to  overflow  tjie  lands  of  any  other  person  or  persons 
whatever,  without  the  consent  of  such  person  or  persons  first 
bad  and  obtained,  and  which  shall  be  injurious  to  the  said 
person  or  persons,  then  in  either  of  such  cases  the  magistrate 
and  freeholders  by  him  appointed,  shall  proceed  in  the  same 
manner  as  directed  in  the  loregoing  clause."  &c. 

It  is  supposed  the  evils  in  this  third  clause  described  are 
not  the  same  specified  in  the  first  and  referred  to  in  the 
second,  which  was  the  keeping  of  water  after  the  10th  of 
March  by  dams  "on  grounds  on  which  rice  shall  be  plants 
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Chible«ton,  in  the  spring.^'    Then  there  were  two  descriptions  of  mis- 

v^!°l  ^^^  3  chief  intended  to  be  remedied,  for  the  language  is,  "in  either 

/^     ^  of  such  cases."    Perhaps  the  idea  was  to  cause  the  removal 

rubane     ^£  ^iantf  obstruction,"  as  one  case,  and  the  cutting  of  a  dam, 

O'NealL     as  another,  and  that  both  had  reference  to  overflowing  land 

above,  or  rather  the  hindrance  of  the  natural  flow  of  surplus 

water  from  it.    At  any  rate,  this  is  the  grievance  complamed 

of  by  the  present  plaintifi*. 

The  answer  made  to  his  complaint  was  that  although  the 
defendant  had  arrested  the  natural  flow  of  the  water  off  the 
plaintiff's  lands  above,  and  although  the  drain  provided  by 
him  did  not  on  the  occasion  complained  of  "carry  off  the 
waters  in  as  expeditious  a  manner  as  they  could  have  passed 
through  the  natural  course  or  channei,"  yet  when  the  drain 
was  originally  made  in  1787,  perhaps  it  was  adequate  to 
that  end,  and  if  it  had  since  become  otherwise,  by  any  means 
which  were  not  traceable  to  the  defendant,  he  was  not  liable. 
And  the  presiding  Judge  held  this  defence  complete  if  proved ; 
that  is  to  say,  it  was  holdetl  to  be  the  duty  of  the  plaintiff  to 
keep  open  in  all  future  time  a  drain  adequate  originally  to 
the  end  contemplated  by  the  Act  of  1786. 

We  think  there  was  error  in  this.  Our  opinion  is  that  so 
long  as  the  Act  of  1786  is  the  rule  of  mutual  right  between 
the  parties,  it  speaks  the  same  language  on  the  tenth  day  of 
March,  in  every  year.  No  doubt  as  time  advances  after  the 
old  channel  is  closed,  the  application  of  that  language  may 
become  more  difficult.  Indeed  it  must  be  so.  To  illustrate : 
Suppose  freeholders  assembled  for  the  survev  in  March,  1787; 
the  condition  of  the  mutual  channel  would  then  have  been 
well  known — it  could  have  been  satisfactorily  ascertained 
how  expeditiously  the  water  passed  through  it ;  and  there- 
fore, whether  the  drain  in  its  stead  was  equivalent.  Sup- 
I)ose,  however,  the  freeholders  assembled  in  1842,  (as  it  is 
understood  they  were,  for  defendant's  dam  was  then  cut)  the 
question  for  them  would  be,  is  the  facility  for  the  flow  of 
water,  by  the  artificial  and  substitued  means,  as  great  as  the 
facility  by  the  natural  channel  would  now  have  been,  "in  case 
no  such  banks  (to  use  the  language  of  the  Act)  had  ever 
been  erected."  No  doubt  there  may  be  difficulty  in  the  pro- 
blem^  as  there  generally  is  in  all  questions  touching  such 
matters,  but  not  greater' than  many  othera,  that  juries  have 
to  encounter  and  solve.  The  obscurity  around  objects  must 
increase  as  we  recede  from  them  by  time  or  space ;  and  posi- 
bly  it  might  be  fair  to  suggest  that  a  liberal  construction  of 
doubtful  evidence  should  be  accorded  to  the  adversary  of  him 
whose  instrumentality  and  convenience  had  been  made  to 
enervate  it. 

Many  reasons  might  be  assigned  in  support  of  the  view 
we  take,  to  wit:   that  an  adequate  artificial  vent  for  the 
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water  is  to  be  furnished  in  each  and  ivery  year  hy  the  party  ^■"•"HS?*' 
stopping  it  by  a  dam,  adequate  m  the  sense  of  the  Act,  as  ^^'^  ***** 
just  interpreted,  and  at  any  time  when  the  freeholders  may 
be  called.  For  example ;  the  occasion  requiring  it  is  created 
by  the  said  party  for  his  convenience  and  interest,  the  Act 
contemj^ates  one  drain  or  more,  and  his  convenience  or  in- 
terest might  lead  him  to  construct  many,  and  in  locations  or 
under  other  circumstances  such  as  might  unduly  burthen  the 
other  party  to  keep  them  open.  If  the  right  to  divert  the  f  ^  ' 
water  from  its  original  course,  should  be  considered  as  an 
easement,  (which  however  it  would  be  strange  to  say  one 
could  acquire  on  his  own  land)  then,  at  any  rate,  it  would 
be  an  easement  of  the  defendant's,  and  he  would,  on  general 
principles,  be  bound  to  keep  it  up.  Surely  it  is  no  easement 
of  Brisbane's  that  O'Neall  has  changed  the  coarse  of  a  stream 
running  through  the  lands  of  both,  nor  could  it  ever  do  him 
any  injury  if  the  water  be  not  thrown  back  upon  him.  If  it 
should  be  considered  the  easement  of  Brisbane  he  might  find 
some  difficulty  on  general  principles  in  keeping  it  in  rerair. 
He  could  not  (according  to  the  case  of  Capers  v.  MeKee,)  i  Strob.  164. 
either  take  materials  or  dig  the  groimd  for  the  purpose  of 
keeping  up  his  easemept  to  an  extent  beyond  that  to  which 
he  had  been  accustomed  so  to  do,  for  a  period  and  in  the 
manner  requisite  to  make  this  a  part  of  the  servitude.  Sup-  * 
pose  the  action  had  been  brought  by  Brisbane  against 
O'Neall  in  17B8,  and  O'Neall  had  proved  an  adequale  drain, 
'What  should  have  hindered  Brisbane  from  replying ;  "he  k 
so,  and  though  by  the  terms  of  the  Act  such  a  drain  shall 
save  your  bank  or  dam  from  being  cut,  between  the  lOtfa  day 
of  March  and  the  first  of  November,  yet  that  Act  nowhere 
exempts  you  from  your  common  law  liability  for  any  injury 
your  operations  may  have  caused  to  me — and  althtmgb,  if 
ny  o|]gect  had  been  to  plant  my  rice  and  make  a  crop, 
I  should  have  resorted  to  the  magistrate  and  freeholders  for 
the  summary  means  which  the  Act  provides  for  that  exigeiv 
cy,  yet  these  means  are  placed  in  my  hands  for  that  exi- 
gency only,  and  whether  I  avail  myself  of  that  or  not,  I  am 
not  estopped  to  claim  in  an  action  on  the  case  such  damages 
as  my  proof  will  wan-ant"  It  is  not  obvious  what  flaw  there 
would  have  been  in  such  reasoning.  The  remedy  provided 
by  the  Act  was  designed,  as  its  leading  object,  to  enable  every 
riparian  proprietor  to  make  a  rice  crop,  and  yet  to  permit  the 
improvement  or  preparation  of  lands  in  winter.  So  ficr  as 
the  provisions  of  the  Act  go,  the  remedies  therein  piorvided 
can  be  applied  only  within  a  prescribed  period,  according  to 
the  third  section  (between  March  10  and  November  1.) 
Now  at  any  other  time  of  the  year,  (so  far  as  this  section  ia 
concerned,)  the  defendant  in  this  cause  might  eieet  his  dam 
as  high  as  he  pleases  and  stop  up  his  drain,  and  the  reiBedy 
45 
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CjuBLsavim,  of  the  Act  would  be  wholly  inapplicable.  la  this  state  of 
^  Jan.  1849.  ^  things  he  might  maintain  his  structures  up  to  the  very  day, 
^  the  10th  of  March,  and  what  right  would  the  plaintiff*  have 


Bzisbane 


▼. 


to  go  on  his  land  and  clear  out  the  ditch  ?  Might  not  the  de- 
O'JNTealL  fendant  say,  "on  the  10th  March,  I  will  open  my  dam  or 
tlie  drain,  or  else  the  freeholders  may  cut  the  former,  on  your 
complaint.  As  to  any  damage  you  have  sustained  in  the 
meantime,  the  Act  says  nothing  about  that ;  it  is  enough  for 
its  terms  that  I  may  have  on  the  given  day  an  open  dam,  or 
an  adequate  drain,  and  you  mav  look  to  your  common  law 
remedy."  It  is  clear  that  the  drain  was  to  be  provided  as 
well  with  a  view  to  the  proprietor  below  as  to  him  above. 
Which  of  them  should  be  held  to  scour  it  ? 

It  never  was  intended  that  the  system  adopted  by  the  Act 
should  interfere  at  all  with  the  rights  of  property  of  the  par- 
ties as  they  existed  at  common  law,  because  the  remedies 
were  enforcible  only  for  a  certain  period  of  the  year,  were  not 
suitable  for  the  reimbursement  of  damages  sustained,  since 
the  one  was  cutting  the  dam  and  the  other  was  a  forfeiture 
of  100  pounds,  one  half  to  the  informer  and  the  other  to  the 
poor  I  which  leads  to  the  idea  of  a  public  offence  and  punish- 
ment, and  not  a  civil  remedy  to  the  individual ;  and  by  the 
5  Stat.  356.  "^^^  ^^  1799,  an  explanation  of  the  Act  of  1786  was  given,  to 
the  effect  that  notwithstanding  the  system  and  speeay  reme- 
dies of  that  Act,  it  was  not  to  be  construed  to  authorize  any 
person  to  keep  water  at  any  time  on  another's  land.  This 
shews  that  the  inference  of  a  conclusion,  that  because  a  spe^ 
cific  prohibition  so  to  keep  water,  and  a  remedy  for  its  viola- 
tion, is  enacted  for  a  certain  portion  of  the  year,  the  same  may 
be  done  during  the  remainder  of  the  year,  is  excluded. 

That  this,  however,  may  be  done  by  consent,  it  did  not  need 
the  language  of  the  Act  of  1786  to  establish  ;  nor  is  there 
any  doubt  that  a  very  long  acquiescence  might  be  given  in 
evidence  to  authorize  the  presumption.  We  mean  to  pre- 
judge no  view  of  this  case  which  may  arise  from  presump- 
tion of  a  legal  character,  and  sufficiently  proved  to  the  jury. 

We  decide  only  that  where  the  defendant  invokes  protec- 
tion from  the  Act  of  1786,  against  the  complaints  of  one  who 
is  allowed  by  that  Act  to  complain,  he  invokes  a  dispensation 
from  the  liability  to  have  his  dam  cut  or  to  pay  a  penalty  or 
to  suffer  both — and  at  the  same  time  he  must  shew  that  he 
presents  the  only  condition  of  such  dispensation,  to  wit:  ''a 
sufficient  drain  or  drains  to  carry  off  the  waters  passing 
through  the  same,  in  as  expeditious  a  manner  as  they  would 
have  passed  through  the  natural  course  or  channel  in  case 
no  such  bank  had  been  erected."  The  motion  for  a  new 
trial  is  granted. 

Richardson,  J.— Evans,  J. — Wardlaw,  J. — and  Faost, 
J. — concurred. 
Motion  granted. 
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CXtjf  Council  of  Charleston  v.  Orson  7.  Hollenback.       ^f  ""SS"' 

The  granting  or  refusing  a  license  to  retail  spirituous  liquors  within  the  City     .      ^       ; 

of  Charleston,  is  at  the  discretion  of  the  City  Council.  ^^  CouncU 

"WImii  the  verdict  is  eontnury  to  the  law  and  the  eridencey  the  case  will  be  sent  Hollenback. 

back  for  a  new  trial 

Before  the  Recorder,  in  the  City  Courts  at  Charleston^ 

February  Term,  1848. 

This  was  an  action  to  recover  the  penalty  of  one  hundred 
dollars,  for  retailing  spirituous  liquors  without  a  license,  im- 
posed  by  the  City  Orainance  of  April  19th,  1841. 

The  ordinance  is  as  follows :  ^'  Be  it  ordained,  that  from  City'Dimt, 
and  after  the  passing  of  this  ordinance,  if  any  person  shall,  P-  330, 48,  «i. 
at  any  time,  presume  to  keep  a  tavern,  inn,  ordinary,  punch, 
or  ale  house,  or  retail  any  wine,  brandy,  gin,  beer,  cider,  or 
any  spirituous  liquor  or  strong  drink  whatever,  or  sell  any 
wines,  malt  or  spirituous  liquor,  foreign  or  domestic,  either  in 
stores,  shops,  houses,  or  on  board  of  any  vessel  at  the  wharves, 
in  smaller  quantities  than  the  original  pipe,  hogshead,  cask, 
barrel,  box,  case  or  package,  in  which  the  same  was  import- 
ed in  this  city,  without  ^r^/  having  obtained  a  license  of  one 
of  the  three  classes  under  the  City  Ordinances,  authorizing 
the  keeping  of  such  tavern,  inn,  ordinary,  punch,  or  ale  house, 
or  the  retailing  such  liquors,  or  selling  any  of  the  same  in 
such  prohibited  quantities  as  aforesaid,  from  the  said  City 
Councily  every  such  person  or  persons  shall  forfeit  and  pay, 
for  each  and  every  such  offence,  the  smn  of  one  hundreid 
dollars,  one-half  thereof  for  the  use  of  the  person  who  shall 
prosecute  the  offender  to  conviction,  and  the  remainder  to  the 
use  of  the  city.  And  in  every  such  suit  or  prosecution,  proof 
of  the  fact  ojf  selling  or  retailing,  as  aforesaid,  in  and  upon 
the  defendant's  premises,  shall  be  taken  as  sufficient  evidence 
of  its  having  been  done  by  him,  or  by  his  consent  and  direc- 
tion ;  and  in  all  cases  of  selling  contrary  hereto,  the  act  of 
the  clerk  or  agent  of  any  shop-keeper,  shall  be  considered  as 
the  act  of  the  shop-keeper  himself,  and  done  by  his  authori- 
ty, unless  the  contrary  shall  clearly  appear." 

The  evidence  was  as  follows : 

C  Bappoldt^  sworn. — Said  he  knows  the  defendant ;  he 
keeps  a  bax-room  under  the  Theatre,  called  the  *'  Shades^ — 
On  the  11th  of  January  last,  witness  bought  from  the  de- 
fendant, at  that  place,  a  glass  of  port  wine,  and  paid  him  6^ 
cents  for  it ;  defendant  soM  it  to  witness  personally — defend- 
ant said  to  witness,  he  made  no  secret  of  it,  that  he  sold 
openly,  and  intended  to  continue  to  sell  liquor ;  knows  noth- 
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puticiilarly  against  character  of  the  defendant's  hoos^ 
or  bar-room.    The  defendant  had  no  license. 

IV.  H.  higleAy^  City  Treasurer ^  sworn. — Says  the  de- 
fendant had  no  license.  < 

Here  the  plaintiff  closed. 

The  following  testimony  was  introduced  by  theTdefendant : 

A.  X  WhUey  sworn, — is  one  of  the  city  aldermen ;  the 
usual  application  for  a  license  was  made  by  the  defendant  to 
the  City  Council ;  the  usual  securities  were  offered ;  the  ap- 
phcation  was  refused,  on  the  ground  of  the  place  (the  Thea- 
tre) being  improper — ^besides,  the  fact  of  a  murder  was  men- 
tioned as  having  been  some  time  before  perpetrated  there. — 
Licenses  are  granted  to  places  in  the  neighborhood.  The 
application  on  the  part  of  the  defendant  was  for  a  license  to 
9ell  at  the  Theatre ;  no  objection  was  made  to  HoUenback. 

Cross-examined. — ^Tbe  obiection  was  to  the  place  and  not 
to  the  person — ^liquor  is  sold  next  door ;  one  objection  to  it 
waS|  that  those  who  go  into  the  pit  of  the  Theatre,  have  ne- 
cessarily to  pass  through  the  Shades. 

CoL  F.  Lanee^  sworn. — Is  Clerk  of  Council ;  keeps  a  list 
of  applications  for  license.  One^  on  the  13th  of  December, 
had  been  granted  to  the  Bialto ;  one  to  Baker  &  Beard,  at 
the  comer  of  Market  and  Meeting-sts.  Application  had  been 
made  for  the  house  opposite  the  Theatre.  On  the  3d  of  Jan- 
uary, the  application  of  defendant  came  up ;  witness  referred 
to  the  proceedings  of  Council,  for  the  further  history  of  it 

Mr.  Preston,  sworn. — ^Is  the  lessee  of  the  Theatre ;  had 
underlet  the  ^  Shades"  to  HoUenback  &  Carr,  the  latter  part 
of  December  last.  The  defendant  keeps  his  bar  as  orderiy 
as  such  places  are  us4ially  kept. 

Oross-egamined. — ^The  Theatre  has  a  license  as  such,  but 
is  not  charged  for  it  Licenses  to  retail  at  the  Theatre,  have 
never  been  refused  before. 

Hene  Che  testimony  closed,  and  the  case  was  submitted  to 
the  jury  by  the  Recorder.  He  remarked  to  them  that  evi* 
deaed  of  the  &ci  of  retailing  liquor  without  a  license,  was 
not  denied,  and  it  appeared  to  him,  that  the  inquiry  as  to  the 
popriety  of  the  act  of  Council,  in  refusing  the  defendant  a 
licettse,  was  not  examinable  by  the  Court  or  jury,  m  this 
prosecution  at  least.  That  the  ordinance  forbids  the  selling, 
without  having  first  obtained  a  license — the  defendant  did 
sell,  and  had  obtained  no  license.  That  if  the  defendant 
could  shew,  under  the  law,  that  he  had  a  right  to  the  license, 
and  that  upon  the  proper  application  it  haa  been  refused  by 
Council,  he  should  bring  his  action  against  them  to  redress 
the  injury,  or  some  process  to  compel  them  to  grant  him  a 
license ;  but  that  it  did  not,  in  his  judgment,  furnish  the 
slightest  justii&catioa  or  excuse,  for  selling  without  a  license. 
The  jury  must  have  taken  a  diflS&rent  view  of  the  law,  (as 


APPEALS  AT  LAW.  SST 


tfaefe  was  no  shadow  of  dispote  about  the  facts,)  and  found 

a  verdict  for  the  defendant.  ^"^  *®^' 

The  City  Council,  through  their  attoraeyi  appealed  and  ^^"i — ^^ — f 
moTed  for  a  new  trial,  on  the  grounds :  ^^  Coanca 

1.  Because  it  was  clearly  proved  and  admitted  upon  the  HcdknUck. 
trial,  that  the  defendant  had  sold  spirituous  liquors  without 
a  license ;  and  the  verdict  of  the  jury  was  in  direct  opposi* 
tion  to  the  £icts  of  the  case,  and  to  the  law  as  laid  down  by 
the  ludge. 

2aly.  Because  the  Council  had  the  right  to  refuse  the  de- 
fendant a  license ;  and  even  if  they  had  abused  or  transcen- 
ded their  proper  discretion  in  so  doing,  that  was  no  justifica* 
tion  to  the  defendant,  in  selling  without  a  license. 

W,  D.  Porter,  OUy  Attorney ,  for  the  motion. 
Pressly,  contra. 

RiCHAEDSON,  J.  delivered  the  opinion  of  the  Court. 

This  case  is  decided  by  the  decision  of  this  Court  in  the 
case  of  the  State  V.  Patrick  (ySuUivan.  In  that  case  the 
defendant  had  been  refused  a  license  to  retail  spirituous  li- 
quorSy  by  the  commissioners  of  the  roads,  because  they  had 
resolved  to  grant  no  licenses  whatever.  But  the  defendant 
continuing  to  retail  was  convicted,  and  the  Court  dismissed 
his  appeal,  because  the  granting  or  refusing  the  license  was 
at  the  discretion  of  the  commissioners. 

But  the  verdict  in  the  present  instance,  would  seem  to  call 
for  explanatory  observation.  As  to  the  law  ansine  out  of  the 
City  Ordinance,  it  is  difficult  to  expound  it  more  ckarly  than 
was  done  in  the  Judge's  charge ;  we  cannot,  therefore,  but 
adopt  his  exposition  as  our  own.  It  is  equally  difficult  to 
ima!gine  a  case  supported  by  clearer  evidencei  to  convict 
the  defendant. 

The  defendant,  in  fact,  avows  his  retailing,  past,  present, 
and  to  come ;  and  places  his  justification  for  disregarding 
the  ordinance,  upon  the  refusal  of  the  City  Council  to  grant 
a  Ucense  to  so  good  a  man :  and  at  a  place,  so  proper,  that 
such  a  license  had  been  formerly  freelv  allowed.  But  this 
view  seems  blind  to  the  inference,  which  is  equally  jplain, — 
that  assumptions  and  reasoning  carry  their  own  refutation. 
For  legally  and  civilly  speaking,  who  is  a  good  man?  The 
answer  is  as  familiar  and  established,  as  the  question  is  old 
and  important  in  orderly  society.  ^^  Vir  bonus  est  quisT^  '^Qtit 
cansulta  patriumj  qui  leges  juraque  servatJ^ 

He  is  the  good  man  who  iaithiully  serves  the  constitution 
of  his  country,  and  obeys  her  laws  and  ordinances — not  so 
the  defendant.  He  would  put  the  law  openly  at  defiance. 
Away  then  goes  the  first  branch  of  the  bold  argument,  that 
led  the  jury  astray.  And  the  argument  assumed  from  the 
supposed  fitness  of  the  place,  follows  after  it.    Because  prao- 
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OHAU.WPOV,  tical  experience — and  such  experience  is  the  best  test,  and 
^  ^^'  ^^^'  ^  least  fallacious  of  all  tests,  in  directing  human  judgment,  had 
*^      jC — '  taught  the  City  Council,  that  the  Theatre  is  an  improper 
▼T^     place  for  retailing  intoxicating  liquors  ;  and  they,  according* 
Vaml      ly,  refused  any  license  for  such  a  place.    I  would  ask  what 
exercise  of  the  discretionary  power,  belonging  to  the  council, 
can  be  placed  on  a  better  footing  of  reason  than  such  experi- 
ence ?  The  defendant  has  certainly  been  very  candid,  and  it 
is  to  be  regretted  that  the  council  may,  possibly,  if  another 
application  be  made,  presume  to  add  another  reason  for  their 
reiusal  of  a  license  to  the  man ;  who  would  make  his  own 
will  and  personal  interest  supersede  both  their  judicial  dis- 
cretion and  the  law.    In  no  view,  then,  can  be  ascribed  to 
the  defence  any  merits  beyond  its  candour  in  error  and  bold- 
ness of  argument.    Juries  seldom  go  wrong  in  their  verdicts, 
upon  plain  law  and  full  evidence.    But  when  they  do  so, 
this  Court  must  refer  back  such  cases  to  their  reconsideration, 
without  prejudice  assuredly. 
A  new  trial  is,  therefore,  ordered. 

The  whole  Court  concurred. 

Motion  granted. 


Alice  Cctssidy  v.  F.  Nicholas  Vami. 

A  Terdict  which  has  done  Bubstantial  justice  will  be  allowed  to  stand,  although 
the  jury,  in  matters  which  depended  upon  estimation  capable  of  certainty,  haTe 
formed  a  conclusion  not  exactly  conformable  to  the  opinions  of  witnesses,  but 
not  widely  di^rent  from  them. 

Before  Wardlaw,  J.  at  Charleston^  May  TenUj  1848. 

This  was  an  action  of  assumpsit,  brought  to  recover  dam- 
ages for  the  breach  of  an  agreement  in  writing,  which  was 
dated  13th  March  1842,  and  was  not  sealed,  although  the 
draftsman  probably  intended  that  it  should  have  been.  (See 
a  copy  annexed.)  By  this  agreement,  in  consideration  that 
plaintiff  had  discontinued  an  action  of  trespass  to  try  titles, 
and  released  the  damages  which  might  have  been  recovered 
therein,  the  defendant  agreed,  on  a  reasonable  time  after  re- 
quest, to  take  down  and  remove  a  portion  of  his  eastern  wall. 
No.  14  Elliott  street,  and  that  portion  of  the  second  story  of 
his  building  which  had  been  placed  upon  the  western  wall  of 
plaintiff,  and  to  fix  the  gutter  so  as  to  avoid  all  leakage. 

Before  1842,  the  parties  owned  adjoining  houses  in  Elliott- 
street,  of  which  the  foundations  were  14  inches  apart,  and 
the  eaves  of  each,  7  inches.    The  defendant  added  a  story 
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to  his  building,  and  in  doing  this,  racked  his  wall  over  the  CHARUMroir, 
whole  intervening  space  of  14  inches,  and  one  half  of  the   J^^849^ 
thickness  of  the  plaintiff's  wall,  so  that  his  xipper  story  rest-^    cl^    ' 
ed  on  the  plaintiff's  wall.    Although  the  defendant's  new     ^^^^ 
roof  was  turned  in  another  direction,  and  a  gutter  was  pro-      Varai. 
Tided  to  carry  off  the  water  which  ran  down  the  plaintiff's 
roof,  the  water  stopped  by  the  wall,  overflowed  the  guttef, 
and  injury  was  done  to  the  plaintiff's  building,  which  was 
serious,  and  was  thought  by  the  workmen  who  were  examin- 
ed, to  be  irreparable,  whilst  the  defendant's  wall  stood  where 
he  had  put  it.    The  plaintiff  brought  an  action  of  trespass  to 
try  titles:  this  was  compromised,  and  the  agrjeement  made. 

In  1844,  the  plaintiff  was  heard  to  complain  of  the  injury 
done  to  her  by  the  leaking,  which  the  defendant  had  occa* 
sioned,  and  was  seen  to  go  into  his  house ;  but  there  was  no 
direct  proof  of  any  notice  given  to  the  defendant  prior  to  1846, 
when,  after  a  formal  demand  that  defendant  should  perform 
his  agreement,  and  refusal  by  him,  this  action  was  brought. 
The  defendant,  upon  the  demand  being  made,  said  that  he 
had  sold  his  lot,  and  referred  the  plaintiff  to  Mr.  Brown,  its 
present  owner.  It  appeared  that  Mr.  Brown  obtained  a  con- 
veyance of  defendant's  lot  in  January,  1843,  and  has  since 
been  the  absolute  owner  of  it — that  he  had  no  notice  of  the 
agreement  prior  to  1846,  and  was  never  asked  to  permit  the 
defendant  to  comply  with  his  agreement. 

For  the  defendant,  it  was  contended,  that  by  the  agree- 
ment it  was  implied  that  things  should  remain  as  they  were 
until  notice :  that  there  was  no  notice  before  1846 :  that  the 
agreement  runs  with  the  land,  and  binds  the  present  owner, 
or  at  any  rate  was  discharged  as  to  the  defendant  by  the 
sale: — that  the  performance  had  become  illegal  before  notice, 
and  that  damages  must  be  confined  to  matters  subsequent  to 
the  iiotice ;  not  exceed  the  cost  of  necessary  repairs,  and  be 
proportioned  to  the  sum  of  $30,  mentioned  in  the  agreement — 
the  consideration,  as  it  was  insisted,  of  plaintiff's  convey- 
ance. 

For  the  plaintiff,  damages  were  claimed  sufficient  to  cover 
all  injury  that  had  been  sustained,  and  to,  pull  down  and  re- 
build the  walls  and  roofs  of  both  parties,  and  compensate 
plaintiff  for  her  land  which  defendant  had  taken.' 

The  Circuit  Judge  left  it  to  the  jury  to  decide  when  notice 
was  given — holding,  that  before  it,  the  plaintiff  had  no  right 
of  action,  and  that  lor  prior  injuries,  she  could  claim  no  dam- 
ages. 

He  held  that  the  agreement  did  not  run  with  the  land ;  that 
if  the  eaves  and  half  wall,  upon  which  the  defendant  is  said 
to  have  trespassed,  belonged  to  the  plaintiff  before  the  agree- 
ment, they  did  so  still — she  not  having  conveyed  them  to  the 
defendant ;  and  Brown,  if  the  defendant  had  conveyed  them 
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Ckablmtom,  to  him,  although  an  innocent  purchaser,  had  become  a  tres- 
Jan.  1849.  pj^gggf  fay  occupying  that  for  which  a  bad  title  had  been  given 
'^  to  him :  that  the  agreement,  notwithstanding  the  sale,  was 
binding  upon  the  defendant ;  and  that  if  proper  notice  hod 
been  given,  the  plaintiff  was  entided  to  recover  the  direct 
damages  which  the  non-performance  of  the  agreement  had 
brought  upon  her — ^but  Uiat  the  value  of  the  land,  the  ex- 
pense of  leboildiog,  which  the  defendant  or  Brown  might  be 
put  to,  and  consequential  injuries  to  the  plaintiff,  should  not 
enter  into  the  damages,  which  at  most  could  be  only  so  much 
as  would  place  the  plaintiff  in  the  same  situation  she  would 
have  been  in,  if  the  defendant  had,  upon  notice  given,  taken 
down  the  wall  and  fixed  the  gutter,  as  by  the  agreement  he 
was  bound  to  have  done. 

The  jury  found  for  the  plaintiff  $275,  a  sum  not  beyond 
some  of  the  various  conjectural  estimates  that  were  made  of 
the  amount  necessary  to  enable  plaintiff  to  do  for  herself 
what  the  defendant  had  agreed  to  do  for  her. 

The  defendant  appealed,  on  the  ground  that  the  damages 
were  excessive  and  not  warranted  by  the  evidence. 

Presdy,  for  the  motion. 

Nortiropj  contra. 

COPY  OP  AGREEMENT. 

These  presents,  made  30th  March,  A.  D.  1842.  In  consider- 
ation of  discontinuance  of  an  action  of  Alice  Cassidy  against 
him,  to  try  title,  and  for  damages  concerning  an  allegea  tres- 
pass on  her  lot  in  Elliott-street,  and  release  and  discharge  of 
right  and  cause  of  action  and  all  actions,  suits  and  claim  there- 
for, from  her  to  me,  Nicholas  Vami, — ^I  hereby  grant,  agree, 
and  bind  myself  and  my  heirs  and  assigns  to  her,  said  A. 
Cassidy,  heirs  and  assigns,  which  covenant  is  hereby  enter- 
ed into  between  myself,  my  heirs,  executors,  administrators 
and  assigns,  and  her  heirs,  executors,  administrators,  and  as- 
signs, to  the  following  effect — that  I  shall  and  will,  in  reason- 
able time,  after  request  and  demand  made  to  that,  by  her  or 
her  attorney,  heirs  and  assigns,  take  down  and  remove  the 
portion  of  the  eastern  wall,  being  portion  of  the  second  story 
of  certain  kitchen  and  building,  on  my  k>t,  EUiottrstreet, 
which  obtrudes  upon  and  is  placed  and  built  upon  the  wes- 
tern wall  of  the  kitchen  or  out-building  adjoining  thereto, 
being  on  the  said  lot  of  the  said  Mrs.  Cassidy,  next  door  to 
his  lot,  and  have  gutters  so  fixed  as  to  avoid  and  prevent  all 
leakage.  Mrs.  Cassidy  having  also  received  thirty  and  ten 
dollars  for  costs. 

Witness  my  hand  and  seal,  day  and  year  aforesaid. 

Signed,  N.  Tarni. 

T.  O.  Elliott, 
Rd.  Hogan. 
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Wardlaw,  J.  delivered  the  opinion  of  the  Court.  ^5^"*^"» 

Whatever  might  have  been  the  eflFect  of  a  covenant  made  in  ^  ^^'  ^^^*  ^ 
the  words  of  this  agreement,  it  is  plain  that  the  agreement,     ^\^ 
not  being  under  seal,  did  not  run  with  the  land :  and  that     ^^^'^ 
the  defendant  did  not,  by  his  sale  to  Brown,  discharge  or  shift      Yand, 
the  duty  of  performing  it 

As  to  the  damages,  the  jury  received  instructions  of  which 
the  plaintiff  does  not  complain,  and  which  were  not  injurious 
to  him;  but  it  is  supposed  that  the  jury  found  too  much.  It 
is  said  that  to  take  down  the  wall  which  was  wrongfully 
placed  upon  the  plaintiff 's  land,  and  fix  the  gutter,  so  as  to 
reinstate  the  plaintiff  in  possession  of  all  that  she  had  before 
the  trespass  upon  her  rights,  would,  according  to  an  estimate 
in  writing  made  by  her  own  surveyor,  a  competent  person, 
take  only  $90 : — ^that  the  jury  in  going  beyond  that  sum,  have 
undertaken  to  settle  the  whole  matter,  by  paving  her  the 
price  of  her  land  which  the  defendant  took,  and  allowing  her 
enough  to  build  up  the  defendant's  wall  again,  after  remov- 
ing it  from  her's : — and  that  all  this  she  may  retain,  and  still 
either  pull  down  the  wall,  or  sue  the  vendee  of  defendant, 
and  yet  not  contribute  at  all  towards  re*building.  The  Court 
cannot,  however,  know  upon  what  grounds  the  jury  proceeded. 
Even  if  the  views  taken  on  the  Circuit,  of  the  ulterior  rights 
of  persons  concerned,  be  correct,  the  jury  may  have  taken  in* 
to  their  estimate  the  rent  lost  and  other  direct  damage  which 
the  plaintiff  sustained  from  the  defendant's  refusal  to  perform 
his  agreement  In  this  view  the  verdict  ^ould  be  allowed 
to  stand,  which  has  done  substantial  justice,  although  the 
jury,  in  matters  which  depended  upon  estimation  capable  <^ 
certainty,  have  formed  a  conclusion  not  exactly  conforma- 
ble to  the  opinions  of  witnesses,  but  not  widely  different  from 
them. 

It  is  not,  however,  at  all  clear,  that  if  the  jury  undertook  to 
settle  rights  as  has  been  supposed,  they  did  not  do  right  The 
pkuntiff  let  fall  her  action  of  treqiass  to  try  titles,  and  with- 
out renewing  it,  delayed  more  than  two  years.  All  her  right  ' 
of  action  for  the  land  then  sued  for,  and  since  then  out  of  her 
possession,  may,  by  our  statute  of  1744,  be  barred,  and  the  de> 
fendant  may  have  no  further  reason  to  dread  her  action  i  r^.  4^. 
against  his  vendee  for  trespass,  or  against  himself  on  his 
agreement.  In  this  view  the  statements  made  at  the  bar 
would  seem  not  to  consider  the  plaintiff's  recovery  at  all  ex- 
cessive. This  estimation  can  ot  course  decide  no  rights  not 
now  before  the  Court,  but  it  is  made  to  counteract  any  effect 
which  the  view  of  the  plaintiff's  further  rights,  taken  on  the 
Circuit,  might  have  in  producing  new  litigation. 

The  motion  is  dismissed. 

The  whole  Court  concurred. 

Motwn  refused. 
46    -^ 
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Jan.  1849. 


Fleming 

T. 

Close. 


D.  F.  Fleming  v.  L.  H.  P.  Close. 

Although  an  applicant  for  the  benefit  of  the  Acts  for  the  relief  of  imprisoned  or 
insolvent  debtors,  may  have  practised  a  fraud  in  obtaining  the  very  goods,  the 
yalue  of  which  was  the  cause  of  action  which  resulted  m  his  arrest,  still  he  is 
entitled  to  his  discharge  if  ke  has  complied  with  the  requisitions  of  the  law  in 
making  a  fair  and  full  surrender  of  all  his  estate,  and  in  having  made  no  false 
conveyances  or  fraudulent  preferences. 

The  creditor  of  any  person  applying  for  the  benefit  of  Ike  Prison  Bounds  or  In- 
solvent Debtor's  Acts,  may,  either  in  person  or  by  attorney,  ^examine  such  ap- 
'plicant  on  oatk,  in  the  presence  of  the  Judge  or  CoknmissioDer  of  special  bail, 
touching  the  truth  of  his  schedule,  dec.;  and  on  the  trial  of  any  issue  under 
those  Acts,  he  may,  in  like  manner,  re-examine  him  before  the  jury. 

Tried  in  the  City  Court  of  Charleston,  May  Term,  1848. 

This  was  a  suggestion  of  fraud  tried  by  a  jury  in  the  City 
CJourt.  The  jury  found  a  verdict  of  not  guilty.  The  nature 
and  history  of  the  case  will  best  appear  by  directing  the  re* 
port  to  their  respective  grounds  ol  appeal  in  the  order  in 
which  they  are  made. 

The  character  and  extent  of  the  four  grounds  made  in  the 
suggestion,  and  referred  to  in  the  first  ground  of  appeal,  will 
be  best  understood  by  the  following  copy  of  them. 

First.    ^'  Itecause,  on  the  day  of  Anno  Domini, 

1847,  the  said  defendant  obtained  from  the  said  plaintiff  the 
goods  of  the  said  plaintiff  by  means  of  false  and  fraudulent 
pretences,  the  value  of  which  goods  so  obtained  was  the  cause 
of  action  for  which  the  judgment  of  the  said  plaintiff  against 
the  said  defendant,  and  the  said  execution  thereon,  were  ob- 
tained and  issued ;  and  therein  was  guilty  of  fraud  against 
the  said  plaintiff:  for  that  he  the  said  defendant  well  knew 
that  he  could  not  purchase  the  saidsoods  on  his  own  perscm* 
al  credit,  and  promised  and  engaged  that  he  would  deliver  to 
the  said  plaintiff  in  payment  of  the  said  goods  a  promissory 
note,  to  be  made  by  the  said  defendant,  and  endorsed  by  one 
Edward  Harvey,  now  deceased,  for  the  sum  of  money  for 
which  the  said  goods  were  to  be  sold ;  and  in  consideration  of 
the  said  special  agreement,  the  said  plaintiff  was  induced  to 
deliver  the  said  goods  to  the  said  defendant,  who  never  ful* 
filled  his  said  special  engagement." 

Second.  ^  Because  the  said  defendant  well  knew  at  the 
time  he  induced  the  said  plaintiff  to  deliver  to  him  the  said 
goods,  that  he  eould  not  procure  the  said  endorsed  promissory 
note  from  the  said  Edward  Harvey." 

Third.  "  Because,  after  the  delivery  of  the  said  goods,  and 
while  they  or  the  larger  portion  of  them  were  yet  remaining  in 
the  possession  of  the  said  defendant,  and  might  have  t^n 
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letomed  to  the  said  plaintiff,  the  said  defendant  fraudulently  CBARLimM, 
deceived  the  said  plaintiff  by  pretending  and  falsely  represent-  ^  J*"*  ^p^-  ^ 
ing  to  him  at  times,  that  the  said  promissory  note  vould  be     _^      ' 
endorsed  by  the  said  Edward  Harvey,  and  afterwards  that  it         ^^ 
had  been  so  endorsed  and  would  be  delivered  according  to  his     Close, 
promise.'' 

Fourtljly.  ''Because  the  said  defendant  fraudulently  and 
by  fals^  pretences,  obtained  the  said  goods,  not  for  the  pur- 
pose of  carrying  on  a  fair  and  regular  business  and  to  |)ay 
for  the  same,  but  with  the  fraudulent  purpose  of  appropriating 
the  proceeds  of  the  said  goods  to  the  use  of  himself,  and  to 
the  loss  and  injury  of  the  said  plaintiff,  and  of  concealing  the 
same  so  as  to  defeat  the  just  and  legal  remedies  of  the  said 
plaintiff." 

These  four  grounds,  as  stated  in  the  notice  of  appeal,  were, 
on  motion  of  the  defendant's  counsel,  ordered  by  the  Court  to 
be  stricken  out,  as  irrelevant  and  insufficient,  and  as  constitut- 
ing, even  if  fpund  to  be  tnie  by  the  jury,  no  bar  to  the  de- 
fendant's discharge.  As  to  the  second  ground  of  appeal,  there 
being  no  such  question  before  the  jury,  and  their  province 
being  to  decide  the  matter  submitted  to  them  under  the  other 
grounds  of  the  suggestion,  the  jury  cannot  well  be  supposed 
to  have  based  their  verdict  upon  matters  connected  with  the 
grounds  which  (from  being  stricken  out)  were  withdrawn 
from  their  consideration.  As  to  the  3d  ground,  in  stating  to 
the  jury  the  prominent  scope  and  design  of  the  Acts  for  relief 
of  insolvent  debtors  and  the  prison  bounds  Acts,  his  Honor 
observed  that  the  leading  purpose  apparently  contemplated 
hy  the  Legislature,  was  that  in  order  to  be  entitled  to  the  pri- 
vileges conferred,  the  applicant  should  make  a  fair  and  full 
surrender  of  all  his  estate  and  effects,  retaining  nothing  co- 
vertly for  his  own  use,  and  having  made  no  false  conveyan- 
ces or  fraudulent  preferences.  That  an  application  for  dis* 
chai^  under  the  provisions  of  these  Acts,  did  not  involve  a 
general  inquiry  into  the  morality  or  propriety  of  one's  wholo 
past  life ;  and  that  looking  to  the  evident  intention  and  mean- 
ing of  the  Acts,  if,  as  was  assumed,  the  petitioner  in  this  case 
hiul  committed  any  fraud  in  the  original  purchase  of  the  goods 
bought  from  the  plaintiff,  it  would  not,  of  itself,  constitute 
any  well  foundea  objection  to  his  discharge — the  petitioner 
complying  with  the  requisiticms  of  the  law  in  giving  up  all 
his  effects  and  having  made  no  undue  preferences,  or  covert 
and  fraudulent  assignments  of  his  estate. 

As  to  the  fourth  ground  of  appeal,  he  refused  the  motion  of 
the  plaintiff,  that  the  defendant  should  be  examined,  under 
oath,  on  the  trial  of  the  issues  made  by  the  suggestion,  holding 
it  as  a  novelty  and  a  violation  of  all  principle.  The  plaintiff, 
upon  the  application  of  the  defendant  before  him  for  his  dis- 
charge, sitting  as  the  Judge,  had  exercised  the  right  conferred 
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<3«A"UMoir,  on  him  by  the  Aot  of  1836  ia  such  eases,  and  had  examiBad 
^  Jan.  1849.  ^  j^^^  fully,  under  oath.    It  was  after  that  examination  that 
pj^.        the  plaiiltiff  filed  his  suggestion  of  fraud,  the  triad  of  -which, 
^^     in'  open  Court,  forms  the  subject  of  this  report.    He  refused 
0km.      evidence  as  to  what  the  prisoner  said  at  the  examination  be- 
fore him  personally,  holding  his  own  notes  of  that  examina* 
tion  or  unaided  recollection  of  what  the  partv  said,  if  impor- 
tant, much  higher  and  more  appropriate  evidence.    As  there 
was  no  complaint  upon  the  merits  of  the  case,  or  of  the  ver- 
dict, as  against  law  or  evidence,  it  may  be  only  proper  and 
due  to  the  defendant  to  say,  that  after  considerable  evidence, 
and  a  very  full  and  thorough  examination  of  the  testimony, 
and  an  able  argument  of  the  case  on  both  sides,  the  jury  found 
a  verdict  of  not  guilty  upon  the  four  remaining  grounds  cf 
fraud  alleged  in  the  suggestion. 

The  plaintiff  appealed  and  moved  for  a  new  trial,  on  the 
grounds: 

First.  Because  his  Honor  the  Recorder  ordered  the  four 
first  grounds  of  the  plaintiff's  suggestion  of  fraud  against  the 
defendant  to  be  struck  from  the  record,  thereby  ruling  that 
the  jury  were  not  competent  to  inquire  into  the  alleged  fraud 
of  the  defendant,  in  originally  obtaining  the  goods  of  the  plain- 
tiff by  means  of  false  and  fraudulent  pretences,  and  in  retain* 
ing  the  said  goods  and  inducing  the  plaintiff  to  permit  his 
tention  of  them  by  false  representations  and  deceit — and 
a  deliberate  design  to  apply  the  proceeds  of  the  said  goods  to 
his  own  use,  without  any  prospect  of  payment  or  intention  of 
using  them  in  the  regular  course  of  business. 

Second.  Because  his  Honor  the  Recorder  charged  the  jury 
that  the  obtaining  of  goods  by  false  and  fraudulent  pretences, 
although  proved  upon  the  defendant,  would  not  prevent  his 
discharge  upon  an  application  far  the  benefit  of  the  prison 
bounds  Acts. 

Third.  Because  his  Honor  the  Recorder  charged  the  juiy 
that  the  only  questions  for  them  to  determine  were,  whether 
there  was  any  property  belonging  to  the  defendant  at  the  time 
of  rendering  his  schedule,  which  had  not  been  included  there- 
in, and  whether  he  had  made  any  imdue  preference. 

Fourth.  Because  his  Honor  the  Recorder  refused  the  mo- 
tion of  plaintiff,  that  the  defendant  should  be  examined  un- 
der oath,  and  also  refused  to  allow  evidence  to  be  given  of 
the  declarations  made  by  the  defendant,  when  under  oath, 
on  his  first  application  before  the  Court  for  his  dischai^e. 
Respectfully  submitted, 

Northrop,  for  the  motion. 

A.  O.  mcOrcUhj  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court 
This  Court  is  of  opinion  that  there  is  nothing  in  tfie  four 
first  grounds  in  the  suggestion,  which  If  true,  would  hinder 
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4iie  ditchaxge  of  the  defendant    These  grounds  allege  mere*  Cmmumw, 
Ij  Ihat  the  defendant  practised  a  fraud  in  obtaining  the  geods  ^  J"^  ^^^' 
mr  the  payment  of  which  he  had  been  arrested.    The  ques-^PT^^ 
tion  to  be  tried  was  not  whether  the  defendant  had  practised     '^'^i 
a  fraud  in  obtaining  the  goods,  but  whether  his  scbedute  con-      Cioiw. 
tained  all  his  property.     The  case  of  Gray  v.  Schroder  is  ^         _ 
DO  authority  for  what  is  contended  for  in  this  case.    There  " 

the  jury  found  that  the  defendant  Schroder  had  purchased 
the  goods  with  the  design  of  assigning  them  to  his  brother, 
to  dmiaud  the  plaintiff,  and  had  effectuated  that  design  by  an 
actual  assignment.  In  that  case,  there  was  not  merely  a 
fraudulent  intent  in  the  purchase  of  the  goods,  but  the  defen- 
dant had  "fraudulently  sold,  conveyed,  and  assigned  his  es- 
tate to  defraud  his  creditors."  His  case  was  in  the  very 
wosds  of  the  Act  of  1788.  The  fourth  ground  in  the  appeal 
is  that  his  Honor  the  Recorder  refused  on  the  motion  of  the 
plaintiff  to  allow  the  defendant  to  be  examined  on  oath,  or  to 
allow  evidence  to  be  given  of  the  declarations  of  the  defen- 
dant when  under  oath  on  his  first  application  before  the 
Court  for  his  discharge.  By  the  Act,  1836,  it  is  enacted,  "that  ^  ^^  ^• 
the  cieditor  of  any  person  applying  for  the  prison  bounds 
Act,  insolvent  debtor's  Act,  or  any  Act  now  or  force  or  here- 
after to  be  passed  for  the  relief  of  insolvent  debtors,  or  impri- 
soned debtors,  may,  either  in  person  or  by  attorney,  examine 
and  cross  examine  such  applicant  on  oath  in  the  presence  of 
the  Judge,  or  Commissioner  of  special  bail,  touching  the 
troth  of  his  schedule,  and  touching  the  nature  and  extent  of 
his  property,  rights  and  credits,  liable  to  be  assigned  for  the 
benefit  of  his  creditors."  And,  *^  tiie  refusal  of  any  such  ap- 
plicant to  answCT  all  moper  questions  f^ut  to  him  in  the  course 
of  his  examination,  shall  prevent  his  dischai^  until  he  shall 
have  fully  answered  the  same."  On  the  construction  of  this 
Act  it  has  been  decided  that  the  creditor  has  a  right  to  ex- 
aame  the  apphcant  on  oath  before  the  Judge  without  filing 
any  suggestion ;  Rosier  v.  Moye.  The  object  seems  to  have  i  Rich.  62. 
been  to  enable  the  creditor  to  ascertain  whether  there  is  any 
gvound  fo  disbelieve  the  truth  of  the  schedule,  and  thereby 
to  satisfy  himself  whether  there  is  any  reasonable  ground  on 
which  to  predicate  such  suggestion  of  fraud  or  undue  prefer- 
ence, as  will  prevent  the  prisoner's  discharge.  If  upon  such 
examination  the  creditor  is  satisfied,  as  is  very  often  the  case, 
he  waives  all  objection  and  the  prisoner  is  dischitrged.  But 
if  the  examination  is  not  satisfactory,  then  he  proceeds  to  file 
his  ol]jections  by  way  of  suggestion,  and  the  issues  are  tried 
by  a  jury.  The  right  to  examine  the  prisoner  before  the 
Judge,  was  not  disputed  in  this  case.  It  was  allowed,  I  sup- 
pose, in  the  utmost  latitude  that  the  creditor  desired ;  but  he 
contends  he  is  entitled  to  re-examine  him  <m  the  trial  of  the 
issue  before  the  jury— ^and  that  is  the  question  we  are  to  de- 


366  APPEALS  AT  LAW.      ■ 

CHiKLsnoN,  eide.    The  Act  does  not  in  words  give  a  right  ot  examina- 
Jan.  1849.   ^j^^  except  before  the  Judge,  but  we  must  construe  it  so  as 

* '^, '  to  advance  the  remedy  which  the  Act  was  intended  to  pro- 

^'^'^s  vide.  It  is  understood  that  in  England  under  the  bankrupt 
Close.  and  insolvent  laws  this  right  of  examination  is  exercised  m 
the  most  extensive  way,  and  I  presume  the  object  of  our  Act 
was  to  enable  the  creditor  to  do  the  same  in  this  State,  hy 
purging  his  debtor's  conscience  in  all  matters  relating  to  his 
schedule.  This  would  be  of  but  little  value  if  the  facts  ac- 
knowledged by  the  debtor  were  to  be  excluded  from  the  ju- 
ry, who  alone  are  to  decide  on  the  truth  of  the  facts  alledged 
against  his  discharge.  If,  as  was  the  case  in  Rosser  v.  Moye^ 
the  debtor  acknowledged  some  fact  which  would  exclude  him 
from  the  benefit  of  the  Act,  how  can  the  creditor  have  the 
benefit  of  it  unless  he  can  in  some  way  get  it  before  the  jury  ? 
for  it  would  seem  from  that  case,  that  although  the  Judge 
wdA  satisfied  the  prisoner  ought  not  to  be  discharged,  yet  he 
could  not  withhold  from  him  the  benefit  of  the  Act  without 
a  trial  by  jury.  It  seems  to  me,  therefore,  we  should  defeat 
the  great  purpose  of  the  Act  to  exclude  from  the  jury  the  ex- 
amination of  the  prisoner.  He  must  be  either  re-examined 
in  the  presence  of  the  jury,  or  what  he  had  said  may  be  given 
in  evidence  as  declarations  or  admissions  in  some  other  way. 
That  the  creditor  has  a  right  to  get  before  the  jury,  in  some 
way,  the  facts  which  he  has  drawn  out  in  the  examination 
before  the  Judge,  none  of  us  doubt.  The  question  is  how  shall 
this  be  done  ?  The  great  purpose  of  the  Act  will  be  best  an- 
swered by  the  examination  of  the  prisoner.  The  Act  gives 
the  plaintijSr  a  right  to  purge  his  conscience,  to  draw  out  firom 
him  by  examination  or  cross  examination  every  thing  that 
relates  to  the  truth  of  his  schedule.  The  examination  of  the 
prisoner  is  the  surest  way  of  obtaining  this  result  It  is  lia- 
ble to  the  least  objection.  No  one  may  have  been  present 
who  recollects  what  was  said.  The  Judge's  notes,  if  admis- 
sible at  all,  may  be,  as  is  often  the  case,  imperfect.  In  gene- 
ral they  contain  little  more  than  the  substance  of  what  was 
said.  They  are  frequently  but  imperfect  memoranda,  made 
to  aid  his  memory.  Moqths  may  intervene  between  the  ex- 
amination and  the  final  trial,  and  what  was  said  by  the  pri- 
soner may  fade  from  the  memory.  It  is  due  to  the  prisoner 
himself,  that  what  he  said  should  not  be  subject  to  the  im- 
pressions abiding  in  the  slippery  memory  of  others.  It  is 
within  the  spirit  of  the  Act,  and  not  inconsistent  with  its  let- 
ter. I  am  therefore  of  opinion  the  plaintiff  was  entitled  to  ex- 
amine the  prisoner  before  the  jury,  and  as  this  was  denied 
him,  there  must  be  a  new  trial, — the  motion  is  granted. 
The  whole  Court  concurred. 
Motion  granted. 
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Peier  Cox  v.  Hsnry  Buck.  Charlebtoh, 

^  Jan.  1849. 

Parties  to  a  suit  are  bound  by  admissions  against  their  interest,  respecting  the 
subject  of  the  action ;  and  such  admissions  may  bo  proved  by  the  acts  and 
conduct  of  the  parties,  as  well  as  by  their  express  declarations. 

Admissions,  prima  faciei  conclusive  against  the  party  who  makes  them,  may  be 
explained  or  qualified ;  but  if  evidence  for  this  purpose  is  introduced,  the  whole 
is  submitted  to  the  jury,  and  the  liability  of  the  party  decided  by  their  verdict 
as  a  question  of  evidence. 

A  party  who  has  expressly,  or  by  his  conduct,  waived  his  claim  or  title  to  pro- 
perty, shall  be  estopped  from  asserting  it  against  a  party  who  has  acted  on  the 
fidth  of  such  admission. 

Evidence  of  positive  fraud,  is  not  required  to  chaige  a  party  with  his  admissions. 

New  trial  ordered,  where  the  Court  confirmed  the  instructions  of  the  Circuit 
Judge,  in  his  statement  of  the  law  which  should  guide  the  jury  in  rendering 
their  yerdict;  but  was  equally  divided  on  the  questioUi  whether  the  evidence 
was  sufficient  to  sustain  the  verdict 

Before  Withers,  J.  a/  Horry,  Fall  Term,  1848. 

The  action  was  trover  for  two  negroes,  Jim  and  Joe.  The 
plaintiff  claimed  title  to  the  negroes,  by  virtue  of  a  limitation 
m  his  father's  will,  wherein  he  had  bequeathed  his  negroes 
to  his  sons,  Peter  and  Harmon,  to  be  equally  divided  between 
them,  at  a  time  appointed,  with  the  following  limitation: 
"  and  if  either  of  my  two  sons  should  die  without  lawful  is- 
sue, that  my  other  s6n  shall  have  his  part  of  my  property." 
His  Honor  ruled  this  limitation  to  be  valid  in  favor  of  the 
survivor,  and  i<  appeared  that  Harmon  had  died  without  is- 
sue, leaving  the  plaintiff  him  surviving.  Jim  and  Joe,  the 
negroes  in  dispute,  had  been  allotted  to  Harmon  in  his  Ufe- 
time,  and  had,  before  his  death,  been  sold  by  the  sheriff,  by 
virtue  of  executions  against  him,  to  wit :  in  October,  1843. 
The  defence  before  the  jury  was,  that  admitting  plaintiff's 
estate,  under  the  will,  he  was  estopped  by  his  demeanor,  at 
the  ssde  above  referred  to,  from  denying  the  title  of  the  plain- 
tii9f — and  effectually  so,  at  all  events,  as  to  Jim. 

It  appeased  in  evidence,  for  the  defendant,  that  when  the 
sheriff  sold  the  negroes,  under  executions  against  Harmon 
Cox,  the  plaintiff  was  present,  and  no  one  heard  him  make 
any  objection.  Both  the  boy ^  were  sold  on  Monday!  Buck, 
the  detendant,  bought  Joe  for  $472.  Jim  was  knocked  down 
on  the  same  day,  to  one  Kennedy,  who  failed  to  comply,  and 
he  was,  therefore,  resold  on  the  next  day,  (Tuesday,)  when 
CoXj  the  plairUiff,  became  the  purchaser,  and  transferred  his 
bid  of  $460  to  Buck,  the  defendant.  '^  Immediately  after  the 
sale  (said  Mr.  Deiettre)  Cox,  the  plaintiff,  went  to  Buck  to 
get  him  to  take  the  bid.  Buck  refused.  He  then  came  to 
me  as  Buck's  agent,  and  I  went  to  Buck  on  the  subject,  who 
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CHARLBffTov,  told  1116  to  do  OS  I  plcasec}*  I  then  went  to  CSox,  and  asked 
Jan.  1849.  ^j^  jf  |jg  would  relinquish  all  claim,  f  we  were  talking  about 
Jim.)  He  said  he  would  relinquish  all  claim  on  the  boy  or 
boys,  for  they  were  sold  to  pay  his  brother's  just  debts,  and 
he  should  never  do  any  thing  mean.  Cox  seemed  anxious 
to  get  the  bid  off  his  hands:  followed  me  over  the  street;  I 
asked  him  what  made  him  bid  up  so  ;  he  said  he  wanted  the 
boy  to  bring  his  value.  I  referred  to  Jim  when  I  asked  him 
whether  he  would  relinquish,  and  whether  he  used  the  term 
bay  or  boys,  I  am  not  confident,  but  he  did  use  the  term  ihey^ 
when  he  said  they  were  sold  for  his  brother's  just  debts. — 
Cox  seemed  agitated.  I  had  heard  of  the  will,  (of  old  Cox,) 
and  I  had  heard  Buck  allude  to  it  before  that  time." 

On  the  Monday  of  the  sale,  and  before  it,  a  witness  stated 
that  the  plaintiff  said  to  him  that  his  brother  was  in  debt 
and  his  property  would  have  to  be  sold  to  pay.  He  wantea 
it  to  fetch  its  value. 

Another  witness  said  that  on  the  same  day,  before  the  sale, 
Harmon  and  the  plamtiff  came  to  him,  and  desired  him  to 
pay  into  the  sheriff's  office  $900,  and  take  Jim  and  Joe. — 
^'  Peter  (the  plaintiff)  said  he  wanted  them  to  bring  all  they 
could,  and  wanted  me  to  buy  them.  I  told  them  I  could  not 
bid,  for  I  had  not  the  money,  and  that  was  the  only  reason  I 
had  for  declining.  I  thought  $900  full  as  much  as  they  were 
worth.  1  would  not  have  given  any  thing  for  the  life  estate 
of  Harmon — and  did  not  know  there  was  such  a  will  as  that 
now  produced."  (It  appeared  that  Harmon  died  in  Januaiyi^ 
1847,  and  was  reputed  to  be  about  50  years  oM.) 

Another  witness  said  that  on  the  day  of  sale,  the  plaintiff- 
was  anxious  the  negroes  should  brin^  the  utmost,  and  said 
he  did  not  care  about  the  n^roes  bemg  sold  if  they  woaki 
bring  their  value.  He  bid  off,  on  the  second  day,  one  of  them 
upon  ftiir  competition.  This  witness  thought  the  negroes 
sold  for  somewhat  less  than  was  usual,  but  not  on  account 
of  any  question  about  title. 

Another  witness  said,  "  in  the  spring  of  1847,  owing  some 
ferriage  to  Harmon's  estate,  I  ask^  the  plaintiff  if  he  would 
administer  on  his  brother's  estate.  He  said  Parson  Belin  had 
undertaken  to  settle  his  brother's  debts.  I  asked  him  if  he 
was  going  to  let  Belin  keep  a  portion  of  the  negroes  left,  to 
satisfy  himself  for  the  money  he  had  paid  out  for  HarmoiL 
He  said  no,  he  would  have  to  sell  them  tocloee  his  mortgage 
on  them ;  he  was  bound  with  his  brother  to  Belin.  I  asked 
if  he  was  going  to  sue  Buck ;  he  said  no,  the  negroes  went 
to  pay  his  brother's  debts,  and  he  would  have  nothing  to  do 
with  them.    He  told  me  to  pay  the  ferriage  ta  tt^  widow." 

The  jury  were  charged  that  sound  morality  and  sound 
law  did  not  differ  in  the  present  case — ^that  both  required  an 
honest  fidelity  to  the  undisgnised  truth,  in  whatever  was 
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or  done  by  the  plaintiff,  at  the  sale  by  the  sheriff,  calcu-  Chahlbston, 

lated  to  influence  the  belief  and  conduct  of  the  bidders  in  the^/*""  "* 
matter  of  investing  their  money  at  that  sale.  "^       ' 

That  there  was  something  to  separate  the  case  of  the  pur-  ^^ 
chase  of  Jim,  from  that  of  Joe — for,  as  to  the  former,  there  Buck, 
seemed  to  be  an  express  relinquishment  by  the  plaintiff,  of 
any  claim  he  had  or  might  have  upon  him ;  and  as  the  plain- 
tiff's counsel  seemed  to  abandon  the  present  claim  of  his 
client  upon  Jim,  provided  the  Court  thought  there  were  con- 
siderations enough  to  support  the  relinquishment,  they  were 
told  that  there  might  be  found  in  the  evidense^  quite  consid- 
erations enough,  if  the  case  were  to  stand  on  the  ground  of 
contract. 

That  they  would  probably  look  at  the  case,  as  it  concern- 
ed Joe,  in  a  different  aspect,  since  there  did  not  appear,  as  in 
the  other  case,  any  express  stipulation  in  relation  to  him ; 
and  he  was  bought  on  Monday,  by  the  defendant,  directly 
from  the  sheriff.  The  question,  therefore,  was  whether  the 
defendant  had,  by  word  or  deed,  negatively  or  positively  pur- 
sued such  a  line  of  conduct,  as  was  calculated  and  designed, 
to  lead  Buck  and  other^  bidders  to  the  conclusion,  that  he 
waived  all  claim  to  Joe,  under  his  father's  will,  though  his 
interest  in  him.  was  contingent  at  the  time — whether  he  en- 
couraged, in  any  form.  Buck  to  purchase  at  a  full  price, 
what  he  knew  Buck  supposed  to  be  the  absolute  interest  in 
Joe.  In  reference  to  a  suggestion  in  argument,  by  plaintiff's 
counsel,  to  the  effect  that  the  law,  quoted  on  the  other  side, 
applied  to  cases  of  active  fraud :  whereas,  in  the  matter  of 
Joe,  the  plaintiff  was  wholly  passive,  and  was  not,  therefore, 
any  how  responsible ;  and  in  order,  further,  to  explain  what 
was  meant  bv  such  a  line  of  negative  conduct,  so  to  speak, 
as  might  mislead,  his  Honor  gave  the  following  illustration : 
Suppose,  on  Monday,  Buck,  while  bidding  by  the  side  of 
plaintiff,  had  said,  "  now  I  am  going  to  give  a  full  price  for 
Joe,  and  it  is  on  the  faith,  that  you  are  not  to  set  up  your 
claim  to  him,  founded  on  the  will  of  your  father,"  and  the 
plaintiff  had  said  nothing  in  reply,  and  Buck  proceeded  to 
buy  at  a  full  price.  He  conceived  the  plaintiff  would  occupy 
exactly  the  position  he  would  do,  provided  he  had,  in  express 
terms,  as  in  the  case  of  Jim,  waived  and  relinquished  all 
claim.  That  the  true  enquiry  for  them  was,  whether  his 
line  of  conduct,  his  behavior  on  the  occasion,  all  that  he  said 
and  did,  amounted  to  the  case  supposed ;  and  in  reference  to 
a  position  of  plaintiff's  counsel,  that  his  client  had  not  been 
guilty  of  fraud  and  corruption,  the  last  foregoing  remark  was 
also  made,  with  the  addition,  that  plaintiff  need  not,  to  estop 
him,  be  guilty  of  corruption,  for  he  might  have  been  swayed 
by  a  generous  impulse,  in  behalf  of  his  brother,  as  he  as- 
47 
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Charlewok,  sumed  to  be  to  some  of  the  witnesses.    The  true  enquiry 
^J^^^9-    was,  had  he  misled  ? 

'y        '     The  jury  were  advised,  that  if  the  plaintiff,  though  present, 
^^       did  or  said  nothing  to  effect  that  end — if  he  were  quiescent, 
Buck.      then  Buck  bought,  as  is  usual  at  sheriff's  sales,  to  wit:  at 
his  own  risk. 

Finally,  they  were  advised  to  look  through  the  whole  trans- 
action, to  construe  it  fairly,  and  to  enforce  fidelity  on  all  par- 
ties by  their  verdict. 
The  jury  rendered  a  verdict  for  the  defendant. 

The  defendant  appealed  and  moved  for  a  new  trial,  on  the 
following  grounds,  viz : 

1 .  Because  there  was  no  evidence  to  fix  the  acquiescence, 
consent  or  arrangement  of  the  plaintiff,  in  the  sale  of  the 
negro  Joe,  or  of  any  act  on  his  part,  to  induce  the  defendant 
to  buy  him  at  sheriff's  sale,  with  the  belief,  on  his  part,  of  a 
release  of  any  claim. 

2.  Because  the  defendant  had  notice  of  the  will  of  Joseph 
Cox,  and  of  the  plaintiff's  contingent  interest  therein,  and 
the  plaintiff  was  not  bound  to  communicate  his  title  to  him, 
and  is  not  estopped  from  setting  up  his  title  in  this  action,  on 
account  of  not  giving  notice  of  it. 

3.  Because  his  Honor  erred  in  instructing  the  jury  that, 
under  the  circumstances  of  this  case,  it  was  not  necessary 
that  they  should  find  that  the  plaintiff  acted  with  corrupt  or 
fraudulent  motives,  in  order  to  find  for  the  defendant,  where- 
as it  is  insisted  that  the  plaintiff  cannot  be  estopped  from  re- 
covering, except  on  proof  of  positive  fraud,  at  the  said 
sale. 

4.  Because  his  Honor  erred  in  instructing  the  jury  that  if 
defendant,  knowing  of  the  title  of  the  plaintiff,  had  said  to 
him,  at  the  sale,  that  he  was  bidding  the  fee  simple  price  for 
the  negroes,  supposing  he  would  purchase  the  title  in  fee 
simple,  and  plaintiff  had  said  nothing,  he  would  have  been 
barred  from  recovery  in  this  case. 

5.  Because  his  Honor  ought  to  have  instructed  the  jury 
that  it  was  not  enough  that  the  plaintiff  should  refrain  from 
withholding  notice  of  his  title  merely,  that  would  preclude 
his  recovery,  but  that  it  was  necessary  that  defendant  should 
prove  some  positive  act  which  amounted  to  a  relinquish- 
ment of  his  contingent  interest  in  the  negro,  at  the  sale. 

6.  Because  the  verdict  of  the  jury,  as  it  respects  the  negro 
Joe,  was  unsupported  by  evidence  of  any  act  which  would, 
in  law,  preclude  the  plaintiff's  recovery  for  him. 

Sfajllee,  for  the  motion. 

FJRosri',  J.  delivered  the  opinion  of  the  Court. 

It  appears  from  the  report,  that  the  second  and  fourth 
grounds  of  appeal  are  taken  under  a  misapprehension  of  the 
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lodge's  instractions  to  the  jury.    It  is  clear  the  plaintiff  is  ^f*^'^^''^^* 
concluded  by  his  sale  of  Jim  to  the  defendant.    The  contro-  ^  ^*°'  ^°^' 
versy  respects  Joe,  and  the  exceptions  relate  to  the  statement^      "y       ' 
of  the  law,  respecting  the  plaintiff's  rights  to  recover  him. —        y^ 
The  fourth  ground,  in  effect,  affirms  that,  even  if  the  plain-      Back, 
tiff,  by  his  representations,  acts  or  conduct,  did  mislead  the 
defendant  respecting  the  title  to  the  slave,  and  did  encourage 
the  defendant  to  purchase,  by  inducing  the  belief  that  he 
would  acquire  an  absolute  property,  yet  the  plaintiff  cannot 
be  estopped  from  recovering,  unless  there  be  proof  of  posi-  i 
tive  fraud.    The  fifth  ground  seems  to  take  issue  on  the  ^ 
whole  instruction  of  the  Circuit  Judge,  where  it  affirms  that 
the  defendant  should  "  prove  some  positive  act  of  the  plain^ 
tiff,  which  amounted  to  a  relinquishment  of  his  contingent 
interest  in  the  negro,  at  the  sale." 

The  principle  on  which  the  plaintiff  is  held  bound  by  his 
acts,  conduct  or  representations,  in  reference'  to  the  subject  of 
the  sale,  is  not  derived  from  the  equity  doctrine  which  has 
been  relied  on  in  the  argument,  though  it  does  receive  sup- 
port and  illustration  from  that  quarter.  It  is  of  common  law 
origin,  and  results  from  the  rule  that  parties  to  a  suit  are 
bound  by  admissions,  against  their  interest,  respecting  the 
subject  of  the  action.  Such  admissions,  prima  facie,  con- 
clusive against  the  party  who  makes  them,  may  be  explained 
or  qualified ;  but  if  evidence  for  this  purpose  is  introduced, 
the  whole  is  submitted  to  the  jury,  and  the  liability  of  the 
party  decided,  by  their  verdict,  as  a  question  of  evidence. 

Such  admissions  may  be  proved  by  the  acts  and  conduct 
of  tile  parties,  as  well  as  by  their  express  declarations.  If 
the  plaintiff  had,  in  this  case,  declared  to  the  defendant,  that 
Joe  was  the  absolute  property  of  Harmon  Cox ;  or  that  he 
would  not  assert  his  contingent  title,  thereby  admitting  the 
validity  of  the  defendant's  title,  in  case  he  purchased,  it 
would  be  conceded  the  plaintiff  could  not  recover.  But  a 
party  may,  as  effectually,  make  an  admission  by  his  acts  and 
conduct,  as  by  bis  expressions  ;  and  as  he  may  be^charged 
with  his  express  declarations  by  any  who  heard  them,  so  he 
may  be  charged  with  admissions,  inferred  from  acts  and  con- 
duct, by  any  who  witnessed  or  observed  them.  A  tenant  by 
his  entry,  is  estopped  to  deny  the  title  of  his  landlord ;  one 
who  takes  possession  of  the  effects  of  a  deceased  person, 
shall  not  be  allowed  to  deny  he  is  executor.  A  person  shall 
be  charged  as  partner  who  permits  his  name  to  be  used  in 
the  firm ;  and  a  man  shall  be  liable  for  the  contracts  of  a 
woman  whom  he  holds  out  to  the  community  as  his  wife. 

Many  cases,  at  common  law,  can  be  cited  to  shew  that  a 
party  who  has,  expressly  or  by  his  conduct,  waived  his  claim 
or  title  to  property,  shall  be  estopped  from  asserting  it  against 
a  party  who  has  acted  on  the  faith  of  such  admission.    A 
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CBARLEmN,  constable  came   to  leyy  on  one  Benedict's  property,  and 
^  Jap.  1849.  ^  Stephens  pointed  out  lumber,  one-fifth  of  which,  he  said,  be- 
j^       ^longed  to  Benedict;  whereupon  the  constable  levied  and  sold, 
z^       and  Baird  purchased.    It  was  held  Baird  might  recover  the 
Buck.      one-fifth,  in  trover  against  Stephens,  though,  in  fact,  the 
whole  lumber  belong^  to  Stephens.    When  the  assignee  of 
^^XsTcow.  ^  <^ho8e  in  action  purchases  it,  after  a  promise  made  in  his 
^274.      '  hearing,  before  the  assignment,  by  the  debtor  to  the  assignor, 
that  he  would  pay  it,'  the  debtor  shall  be  estopped  to  set  up 
Weaver  v,    any  defence  against  the  assignee.    A  surveyor  running  land, 
^cCaUc,  14  and  bounding  it  on  one  of  the  lines  of  a  tract  of  his  own,  ad- 
'^so*.    ^  mits  that  the  land  was  vacant  up  to  his  line,  at  the  time  of 
the  survey ;  and  having  made  a  survey  of  the  adjoining  land 
for  the  plaintiff,  be  shall  not  afterwards  be  permitted  to  ex- 
Tennant  t.  tend  his  lines  so  as  to  include  a  part  of  the  tract,  surveyed 
"^^"^9  ^*^'  ^^^  ^^^  plaintiff,  though  the  plaintiff  had  not  obtained  a  grant. 
9  Barii.  &   I"  Heaine  v.  Rogers^  Bailey,  J.  delivering  the  opinion  of  the 
Cress.  577.    Court,  says,  '<  there  is  no  doubt  the  express  admissions  of  a 
party  to  the  suit,  or  admissions  implied  from  his  conduct,  are 
evidence,  and  strong  evidence,  against  him ;"  ''  but  he  is  not 
estopped  or  concluded  by  them,  unless  another  person  has 
been  induced  by  them,  to  alter  his  condition  ;  and  in  such 
case  the  party  is  estopped  from  disputing  their  truth  with  re- 
spect  to  that  person,  (and  those  claiming  under  him,)  and 
^    Am        ^^^^  transaction."    In  Pickard  v.  Spear,  the  law  was  declar- 
ed in  nearly  the  same  terms  by  Denman,  C.  J. 

The  cases  which  have  been  adduced,  and  many  analagous 
cases  which  might  be  cited,  did  not  proceed  on  the  ground  oC 
fraud,  except  perhaps  the  case  from  Bay ;  and  in  none  was 
evidence  of  positive  fraud,  required  to  charge  a  party  with 
his  admissions.  By  positive  fraud,  roust  be  understood  a 
wilful  and  corrupt  purpose,  and  intention  to  deceive  and  in- 
jure. Fraud,  in  that  degree,  can  seldom  be  proved  ;  and  if 
relief  were  confined  to  such  cases,  it  would  be  too  limited  for 
any  practical  good.  The  law  enjoins  candor  and  sincerity  in 
dealing.  In  giving  practical  effect  to  this  injunction,  the 
common  law,  as  all  human  law,  must  be  imperfect,  for  the 
sphere  of  morality  is  more  extensive  than  the  limits  of  civil 
jurisdiction.  But  to  every  extent,  compatible  with  the  inter- 
ests and  convenience  of  society,  it  enforces  the  duty  of  good 
faith.  The  law  arrests  not  only  bare-faced  fraud,  pursuing 
its  object  without  disguise,  but  detects  its  agency  in  the  effect, 
though  the  transaction  wears  an  honest  aspect  When  wrong 
and  injustice  would  be  the  result,  without  curious  enquiry 
into  the  motives  or  direct  imputation  of  an  evil  purpose,  the 
transaction  is  treated  as  if  it  were  fraudulent.  The  mischief 
is  prevented  or  repaired  without  enquiring  whether  it  was 
designed. 
The  Court  thus  confirms  the  instruction  of  the  Circuit 
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Ji]4ge,  in  his  statement  of  the  law,  which  should  guide  the  ^f  ^^>^J^' 
jury  in  rendering  their  verdict  ,  But  it  is  equally  divided  on  ^  ^^^  ^^^- 
the  question,  whether  the  evidence  is  sufficient  to  sustain  the    -n^J^^IT^ 
verdict.    In  this  state  of  the  case,  it  has  been  decided  to  or-     ^^"^^^ 
der  a  new  trial.  Bellinger. 

The  motion  is  granted. 

Richardson,  J. — Evans,  J. — and  O'Neall,  J.  concurred. 

Motion  granted. 


Robert  Rowand  v.  John  Bellinger  and  others. 

"When  the  same  cause  of  action  is  set  forth  in  yarious  form,  in  snndry  counts, 
neither  of  vhich  can  alone  sustain  the  Terdict,  the  case  will  be  sent  back  for 
a  new  trial. 

Wherever  the  damages  sustained  have  not  necessarily  accrued  from  the  Act 
eomplained  o^  and  therefore  are  not  implied  by  law,  then  the  rule  of  pleading 
is,  that  in  order  to  avoid  surprise  on  defendant,  the  particular  or  special  dam- 

.  age  sustained  and  meant  to  be  relied  on  at  the  trial,  must  in  general,  be  stated, 
or  else  evidence  of  that  will  be  excluded. 

Before  Wardlaw,  J.  at  Charleston,  May  Term,  1848. 

The  declaration  in  case  contained  two  counts :  first,  alleging 
that  the  defendants  had  harbored  the  runaway  slave  Nelly, 
of  the  plaintiff ;  second,  that  they  had  converted  to  their  own 
use  the  slave  Nelly,  the  property  of  the  plaintiff.  Damages 
laid  at  $5,000. 

Nelly  left  the  plaintiff's  house,  and  a  letter  from  the  de- 
fendants to  the  plaintiff,  dated  3a  February,  1847,  was  in 
terms  like  these :  ''we  inform  you  that  Nelly  is  in  our  pos- 
session. She  represents  that  she  left  your  premises  this  morn- 
ing. She  is  provided  for,  and  kept  apart  from  other  slaves. 
We  intend  that  you  shall  not  again  have  possession  of  her, 
but  do  not  intend  to  impair  any  rights  you  may  have  to  es- 
tablish in  her  as  a  slave.  Refer  to  Mr.  Northrop."  The 
value  of  Nelly  was  $400.    She  has  not  since  been  heard  of. 

The  jury  were  told  that  a  plaintiff  shewing  his  right  to  re- 
cover in  trover,  must  recover  the  value  of  the  property,  but 
that  in  case  damages  may  be  given  at  the  discretion  of  the 
jury  not  exceeding  the  amount  claimed  in  the  declaration, 
that  here  the  value  at  least  must  be  found ;  but  that  if  there 
bad  been  harboring  of  a  fugitive  slave,  according  to  the  difi- 
nition  which  was  given  of  that  offence,  higher  damages  might 
be  allowed.  That  the  two  counts  might  be  considered  as 
separate  actions  for  separate  causes,  and  that  there  was  noth- 
ing in  the  subsequent  conversion  of  a  slave,  which  dischai^ed 
the  right  of  action  for  a  previous  harboring  of  the  same  slave. 
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CHAHLsnoir,     The  jury  found  a  verdict  for  the  plaintifil  one  tfiousand 

Jan.  1849.     ^^ji^/  "^        ^ 

copy  OP  LETTER  IN  EVIDENCE. 

Charleston,  3d.  Februaryy  1847. 
Mr.  Robert  Row  and, 

Sir  : — We  inform  you  that  a  negro  girl,  calling  herself 
Nelly,  who  has  been  recently  in  your  possession,  is  in  our 
custody. 

She  represents  herself  as  having  left  your  premises  this 
morning.  She  is  in  a  place  of  safe  keeping,  without  the 
means  of  communication  with  other  negroes,  and  is  comfor- 
tably provided  for.  We  intend  that  you  shall  not  again  have 
possession  of  Nelly,  but  do  not  propose  to  impair  any  other 
rights  which  you  may  be  able  to  establish  in  respect  to  her 
as  a  slave,  tn  any  communication  you  may  desire  to  have 
with  us  upon  this  subject,  we  refer  you  to  C.  B.  Northrop 
Esq.,  who  will  represent  us. 

RespecttuUy  yours,  &;c. 

(Signed)    John  Bellinger,  M.  D« 
G.  W.  Cooper, 
W.  0.  Gatewood, 
C.  B.  Northrop. 

The  defendants  appealed  on  the  following  grounds : 

1.  That  the  plaintiff  having  counted  in  trover,  and  proved 
a  conversion,  could  not  recover  upon  the  other  counts  for  in- 
juries to  the  property  prior  to  the  conversion,  and  the  jury 
therefore  were  limited  in  their  verdict,  to  the  proved  value  of 
the  property,  and  the  verdict  being  for  more  than  double  that 
value,  was  excessive,  and  should  be  set  aside. 

2.  That  his  Honor  erred  in  charging  that  the  several  counts 
of  the  declaration  might  be  regarded  as  so  many  separate  ac- 
tions for  the  same  cause,  and  that  the  plaintiff  might  recover 
in  all  of  them ;  whereas  it  is  submitted  that  a  recovery  on 
anv  one  of  them  was  a  bar  to  a  recovery  on  every  other. 

3.  That  his  Honor  erred  in  chargihg  the  jury  that  they 
might  find  damages  to  the  amount  laid  in  the  declaration ; 
and  were  bound  to  find  at  least  the  proved  value  of  the  pro- 
perty ;  whereas,  it  is  submitted  that  finding  the  value  as  for 
a  conversion,  was  a  bar  to  finding  any  further  damages,  and 
if  damages  were  found  upon  the  counts  m  case,,that  barred 
the  count  in  trover,  and  the  jury  were  not  bound  to  fijid  any- 
thing. 

4.  That  there  was  not  a  particle  of  evidence  on  any  of  the 
counts  but  that  in  trover;  and  the  verdict  was  therefore 
without  evidence. 

6.  That  the  verdict  was  Ih  other  respects  contrary  to  law 
and  the  evidence. 
Pressly  and  Richardson^  for  the  motion. 
/  S,  Khett  and  Yeadan,  contra. 
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Rowand 

▼. 
Bellinger. 


Withers,  J.  delivered  the  opinion  of  the  Court.  Charlbwom. 

The  counts  in  case  alleged  no  other  damage  than  the  loss^"*'  *®^' 
of  service.  With  these  a  count  in  trover  was  joined.  The 
whole  case,  as  presented  on  Circuit  and  reported  here,  was  as 
follows :  that  Nelly  the  plaintiff's  negro  woman,  estimated 
to  be  worth  $400,  was,  (as  acknowledged  by  defendants  in 
their  letter  of  3  Feb.  1847,)  in  their  custody ;  that  according 
to  her  representation  to  them,  she  had  that  morning  left  the 
plamtiff's  premises ;  that  they  had  her  in  safe  keeping,  com- 
fortably provided  for,  and  restrained  from  communication 
with  other  negroes ;  that  they  did  not  intend  the  plaintiff 
should  again  have  possession  of  her,  though  all  his  other 
rights,  as  her  owner,  were  acknowledged  ;  that  one  of  their 
number  was  authorized  to  receive  from  him  any  communica- 
tion, and  finally  that  the  negro  had  not  since  been  heard  of 
in  the  neighborhood. 

The  question  is,  whether  a  verdict  for  the  plaintiff  for  one 
thousand  dollars,  can  be  supported  by  this  declaration,  and 
the  proof  which  he  has  adduced. 

If  the  whole  verdict  be  referred  to  the  count  in  trover,  it  is 
manifest  it  cannot  stand,  for  it  is  far  beyond  the  value  of  the 
property,  with  the  addition  of  any  reasonable  hire.  If  the 
entire  verdict  be  referred  to  the  counts  in  case,  we  find  there 
no  allegation  of  injury,  except  the  loss  of  service  by  harboring, 
there  being  no  charge  that  the  plaintiff  has  thereby  been  de- 
prived of  the  property.  Whenever  the  damages  sustained 
have  not  necessarily  accrued  from  the  act  complained  of,' and 
therefore  are  not  implied  by  law,  then  the  rule  of  pleading  is 
familiar  enough,  that  in  order  to  avoid  surprise  on  defendant, 
the  particular  or  special  damage  sustained  and  meant  to  be 
relied  on  at  the  trial  must,  in  general,  be  stated,  or  else  evi- 
dence of  that  will  be  excluded.  Authority  for  the  doctrine, 
as  well  as  examples  to  illustrate  it  are  abundant.  It  cannot 
be  pretended  that  the  loss  of  the  negro  was  a  natural  conse- 
quence, or  one  to  be  implied  by  law,  from  the  harboring ;  nor 
indeed  do  the  ideas  seem  compatible. 

Neither  of  the  counts  then  can  alone  sustain  the  verdict. 

Conceding  the  joinder  of  counts  to  be  unobjectionable 
(they  are  in  fact  all  in  case,  for  trover  is  a  species  of  that  ac- 
tion,J  and  conceding  moreover,  that  when  there  is  a  proper 
joinder  of  counts,  alleging  however,  distinct  causes  of  action, 
and  sustained  by  adequate  proof,  a  general  verdict  will  be 
supported,  though  it  include  damages  upon  each  of  the  counts, 
or  any  number  of  them  that  may  be  sustained  by  the  proof, 
yet  such  would  not  be  the  result,  when  the  same  cause  of 
action  is  set  forth  in  various  form,  in  sundry  counts,  while 
no  one  of  them  shall  be  found  sufficient  to  sustain  the  verdict. 

Now,  though  the  plaintiff  has  designed  to  present  different 
causes  of  action,  and  has  in  fact  done  so,  yet  what  does  the 
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Cbablmok,  proof  incontestibly  shew  ?  Why  that  the  harboring  chaiged. 
Jan.  1849.   ^^j  ^\^^  conversion  admitted,  grew  out  of  one  and  the  same 

^ ^  transaction.    Uj  therefore,  we  refer  to  the  count  in  trover,  so 

Rowand  mu^h  of  the  verdict  as  that  can  carry,  to  wit :  the  value  of 
Bdlinger.  the  negro,  and  that  of  her  hire  from  the  3d  day  of  February, 
1847,  to  the  time  when  the  verdict  was  rendered,  there  would 
be  included  in  such  amount  all  that  is  claimed,  and  also 
proved  in  the  other  counts.  Because  if  the  plaintiff  lost  the 
services  of  his  negro  by  reason  of  the  defendant's  harboring 
her,  he  did  not  show  any  such  damage  to  have  accrued  prior 
to  the  date  aforesaid.  In  such  point  of  view,  then  there 
would,  in  this  verdict,  be  a  double  satisfaction  for  the  same 
grievance.  . 

We  by  no  means  deny  that  with  respect  to  the  same  negro, 
the  same  person  might  be  guilty  of  injuring  the  owner  by 
harboring  and  by  a  conversion.  But  how  shall  they  be  co- 
temporaneous  ?  Must  not  the  one  precede  the  other  ?  It  ap- 
pears difficult  to  conceive  that  at  one,  and  the  same  time,  by 
one  and  the  same  act,  a  negro  can  be  harbored,  (an  act 
which  does  not  at  all  control  the  absolute  right  of  the  owner 
to  the  property,}  and  also  converted  in  trover,  which  does. 
A  verdict  in  the  one  case  for  the  plaintiff  would  work  an 
effect  touching  the  right  of  property,  entirely  repugnant  to 
its  effect  in  the  other ;  can  the  same  testimony  precisely,  es- 
tablish both  trover  and  harboring? 

if  the  evidence  in  this  case  be  taken  to  establish  as  well 
the  charge  of  harboring  as  that  of  trover,  there  can  scarcely 
be  an  action  for  the  latter  cause,  that  may  not  also  be  made 
to  include  the  other.  It  is  true,  what  the  defendants  said  as 
to  the  negro  Nelly,  (to  wit :  ^^she  is  in  a  place  of  safekeeping ;" 
"and  is  comfortably  provided  for,")  are  circumstances  included 
in  the  idea  of  bartering,  for  the  fact  of  concealment  may 
also  be  well  implied,  but  seeing  these  things  are  promptly 
and  openly  acknowledged,  and  avowed  too  as  concurrent 
with,  or  constituting  or  succeeding  a  conversion  of  the  pro- 
perty, it  is  impossible  to  see  how  this  can  be  harboring,  nor 
would  it  seem  to  be  within  the  range  of  probability  that  in 
the  sessions  the  defendants  would  be  like  to  suffer  a  convic- 
tion for  that  offence,  under  the  same  circumstances. 

Conceive  the  counts  in  this  declaration  to  have  constituted 
distinct  actions,  and  suppose  the  plaintiff  to  have  recovered, 
first  in  trover  the  value  and  hire  of  the  negro,  and  then  to 
have  pressed  for  damages  in  his  other  action,  in  the  form  of 
these  counts  in  case,  if  it  be  allow^  the  recovery  in  trover, 
would  not  be  an  estoppel  in  the  technical  sense,  yet  would  it 
not  be  very  like  relating  the  same  proposition  with  a  varia- 
Dudley'8  Rep.  ^^^^  ^^  ^^®  emphasis  merely  ?  In  the  case  of  the  l^aie  v. 
Glasgow^  it  was  said,  that  whether  a  previous  conviction 
was  a  bar  to  a  subsequent  prosecution,  was  tested  by  the 
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question,  would  the  evidence  necessary  to  convict  in  a  sub-  Chablbston, 
sequent  prosecution,  have  been  suflScient*  to  convict  in  the^  ^^'  ^®^- 
previous  case?    But  this  matter  will  not  be  insisted  on.  ^       ' 

It  is  not  necessary  to  discuss  some  questions  of  pleading  ^g*" 
that  have  been  brought  into  the  argument,  as  for  example,  Fnser. 
whether  the  special  damage  has  been  so  alleged  as  to  admit 
evidence  of  the  loss  of  the  negro  upon  the  counts  in  case,  and 
so  forth.  Nor  need  we  particularly  remark  upon  the  ques- 
tion, how  far  a  jury  may  go  in  assessing  damages  in  an  ac- 
tion upon  the  case.  The  text  books  are  clear  enough  upon 
these  matters.  And  as  to  the  damages,  which  the  jury  were 
told  they  might  find,  we  do  not  understand  the  object  to  have 
been  to  teach  them  to  cut  loose  from  the  evidence,  in  estima- 
ting damages,  but  only,  that  in  estimating  damages  in  case 
of  harboring,  they  were  not  bound  down  to  the  value  of  pro- 
perty, as  they  were  in  an  action  of  trover. 

A  new  trial  is  ordered. 

Richardson,  J. — O'Neall,  J. — ^Evans,  J — and  Frost, 
J. — concurred. 

MotUm  gr  anted. 


Legare  ^  O^Hear  v.  Joseph  Fraser. 

Where  an  agent  suffers  damage  from  a  failure  of  the  consideration  of  a  contract 
made  for  his  principal,  the  statutes  of  limitations  begins  to  run  in  bar  of  his 
action  against  the  principal,  to  be  refunded  his  loss,  not  from  the  breach  of  the 
contract,  but  from  the  time  when  the  damage  was  incurred. 

Before  Evans,  J.  at  Charleston,  Fall  Term,  1848. 

The  plaintiffs  were  factors,  and  the  defendant  a  Christ 
Church  planter.  In  August,  1838,  the  plaintiffs,  as  factors  of 
defendant,  sold  seven  bales  of' long  cotton  to  Murray,  the 
agent  of  Hyde,  a  cotton-buyer  at  Liverpool,  for  thirty-three 
cents  a  pound.    In  March,  1839,  Hyde  sold  the  cotton  at  a 

{rofit,  to  a  manu£eicturer,  who  kept  it  imbroken  until  May, 
840.  At  that  time,  the  packages  were  broken,  for  the  pur- 
pose of  manufacturing  it.  It  was  then  discovered  that  six 
bales  of  the  cotton  were  falsely  packed.  The  outside  was 
fair  white  cotton,  and  had  been  wet  with  fresh  water,  and,  as 
was  supposed,  repacked  in  America.  The  cotton  was  exam- 
ined by  brokers,  who  decided  it  was  unmerchantable,  and 
should  be  returned  to  the  seller.  The  cotton  was  according- 
ly returned  to  Hyde,  and  resold  at  a  heavy  loss.  Hyde  re- 
funded the  money,  for  which  he  had  sold  the  cptton,  being  a 
48 
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^^^'^vS^'  greater  siim  than  he  bad  uaid  for  it  The  plaintiffs  were  no- 
^"^  ^  tified,  and,  as  they  alleged,  gave  notice  to  the  defendant,  from 
whom  no  answer  was  received.  They  declined  to  pay,  and 
were  sued  by  Hyde,  in  July,  1843 ;  and  at  May  term,  1846,  the 
case  was  tried,  and  a  verdict  rendered  against  them  for  the  sum 
for  which  the  cotton  was  sold  in  Charleston,  deducting  the  price 
of  resale,  after  the  discovery  of  the  alleged  fraud.  The 
money  was  soon  afterwards  paid,  and  this  action  brought  to 
recover  it  from  the  defendant.^  When  the  plaintiffs  were  sued, 
they  gave  notice  to  the  defendant  and  required  him  to  defend 
the  action,  but  he  wholly  neglected  to  do  so,  or  to  give  them 
any  information  in  relation  to  the  cotton.  On  the  trial  of  this 
case,  the  defendant  proved  by  his  nephew,  who  lived  in  his 
house,  and  by  his  overseer,  that  the  cotton  had  been  careful- 
ly handled,  ginned,  moated  and  packed,  and  if  their  state- 
ment was  true,  it  went  very  far  to  disprove  the  evidence  of 
the  brokers,  who  had  examined  the  cotton  in  England.  To 
the  action  of  Hyde  against  the  plaintiffs,  they  pleaded  the 
statute  of  limitations,  but  it  did  not  avail  them  on  the  trial. 

On  the  trial  of  this  case,  the  defence  mainly  insisted  on, 
and  that  which  is  made  the  ground  of  appeal,  was  the  statute 
of  limitations.  On  this  point,  the  jury  were  charged,  that  the 
statute  did  not  bar  the  action.  The  plaintiffs  being  mere 
agents  to  sell,  and  not  buyers  of  the  cotton,  no  action  accrued 
to  them,  by  reason  of  the  sale.  They  could  not  sue  the  de- 
fendant, until  they  paid  the  money.  The  cases  quoted,  were 
cases,  where  there  was  a  contmct  of  sale,  and  an  implied  war- 
ranty between  the  seller  and  buyer. 

And  that  the  relation,  between  the  principal  and  agent,  im- 
poses on  the  former  a  liability  to  imdemnify  for  any  necessary 
expenses,  growing  out  of  the  agency,  and  as  the  plaintiffs  were 
obliged  to  employ  counsel  to  defend  an  action  tor  the  benefit 
of  the  defendant,  he  should  pay  the  fee  paid  to  their  attorney. 

On  the  question  of  the  fraudulent  packing  of  the  cotton, 
the  jury  were  charged  that  the  verdict  of  Hyde,  against  the 
plaintiffs,  was  not  conclusive  against  the  defendant,  but  that 
under  the  circumstances,  he  ought  to  make  out  a  very  clear 
case,  that  the  cotton  was  not  such  as  it  was  proved  to  be  in 
England.  He  had  the  opportunity  to  make  his  proof,  when 
the  case  of  Hyde  against  the  plaintiff,  was  tried,  and  should 
have  done  so  then.  The  jury  found  for  the  plaintiff,  the 
whole  demand.  , 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  following  grounds : 

1.  That  the  plea  of  the  statute  of  limitations  was  a  good 
bar  to  the  action,  and  that  his  Honor  erred,  in  charging  the 
jury  to  the  contrary. 

2.  That  his  Honor  erred  in  charging  the  jury,  that  they 
were  at  liberty  to  find  for  the  plaintiffs  the  amount  of  seventy- 
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fire  dollars,  paid  by  them  to  Messrs.  Bailey  d&  Brewster,  &s  a^^iuKLsmit, 
conosel  fee,  for  defending  a  suit  brought  against  them,  by^  ^"^  ^^'  ^  . 

cue  R.  E.  Hyde.  jjJ^T^ 

3L  Because  the  verdict  was  otherwise  contrary  to  law  and     ^^ 

evidence.  FinMr. 

FerreU^  for  the  motion. 
Legate^  contra. 

CNeall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  I  do  not  think  the  statute  of  limitations  can 
protect  the  defendant.  The  statute  cuts  off  the  action  of  as- 
sumpsit, where^  between  the  citizens  of  the  same  State,  labor- 
ing under  no  disability,  four  years  have  come  and  gone,  aAer 
the  cause  of  action  given,  or  accrued  before  the  suit  is  brought. 
The  inquiry  is,  when  did  the  plaintiff's  cause  of  action  ac- 
crue, certainly  not,  until  they  incurred  damage,  on  account  of 
their  relation  to  the  defendant,  when  they  paid  money  for  and 
on  account  of  him,  then  they  could  sue  him  but  not  before. 
After  Mav,  1846,  they  were  compelled  to  pay  on  account  of 
the  defendant's  cotton,  which  they  had  sold  as  his  factors,  the 
amount  now  claimed.  For  this,  they  certainly  had  no  right 
of  action,  until  they  paid  the  money.  It  is  true,  if  the  statute 
could  have  protected  the  plaintiffs,  from  the  action  of  the  per- 
son (Hyde)  to  whom  they  sold,  then  the  defendant  could  stand 
on  that  ground  and  defeat  the  plaintiffs.  But  it  seems  Hyde, 
who  livra  beyond  seas,  (and  who  is  therefore  entitled  to  five 
years  to  bring  his  action,)  bought  the  cotton  in  March,  '39, 
and  brought  suit  in  July  '43.  His  action  was  therefore  clear- 
ly in  time. 

If  this  were  an  action,  on  the  sale  of  the  cotton,  in  March, 
1839,  against  the  defendant,  then  the  action  would  be  like, 
Bartley  v.  Faulkner^  where  winter  wheat  was  delivered,  on  3  B.  A  A.  988. 
contract  to  deliver  spring  wheat,  and  the  statute  would  run 
from  the  breach  of  the  contract,  and  not  from  the  discovery  of 
the  fraud. 

But  here  the  action  is  not  on  that  contract.  B  has  alrea- 
dy been  tried,  and  disposed  of,  in  the  case  of  Hyde  v.  L^are 
and  OHear.  They  have  been  charged  on  that  contract,^and 
they  now  say,  we  made  that  contract  as  the  agents  of  the  de- 
fendant, we  give  him  notice  to  defend  it,  as  well  as  we  could, 
but  notwithstanding  our  defence,  we  were  held  liable,  and 
we  have  been  compelled  to  pay  the'  sum  now  claimed,  and 
we  therefore  demand  it  from  the  defendant.  From  this  state- 
ment, the  defendant's  liability  is  appcarent.  The  only  ques- 
tion would  seem  to  be,  whether  the  verdict  against  iJgare 
and  (ySeoTf  must  not  be  regarded  as  a  verdict  against  this  de- 
fendant, and  conclude  him  from  any  anterior  defence?  I 
should  (if  it  were  necessary)  be  very  much  inclined  to  say  it 
would. 

This  question  about  the  running  of  the  statute  of  limita- 
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Cbableitov,  tions  may  very  well  be  judged  of,  by  the  analogoas  case  of 

Jan.  1849.    gu^ety  and  principal.    The  principle  is  very  well  stated,  in 

^        *;      '^  Angell  on  Limitations,  186.     "An  action  by  a  surety,  against 

^eTrVsm  '^^^  debtor,  is  not  barred  by  the  lime,  which  has  elapsed,  since 

.   Cut        the  debt  was  incurred,  bat  only  by  the  time  which  has  elaps* 

▼•         ed,  since  the  surety  paid  the  money,  if  the  money  was  paid 

Seabrook.    jy  ^^^  surety  before  the  liability  to  the  original  creditor  was 

barred.    The  same  doctrine  was  recognised  and  enforced  in 

1  Hill  234.    P^^^^  V.  BarnhilL   There  is  nothing  in  the  second  ground; 

'      '    the  counsel  fee,  like  the  costs  and  expences  incurred,  might  be 

recovered,  if  the  plaintiffs  litigated  in  good  faith.    That  they 

did,  is  most  manifest.     For  their  defence  saved  the  defendant 

from  a  part  of  the  sum  claimed,  which,  if  they  had  treated  the 

case,  as  he  did,  might  have  been  recovered. 

The  motion  for  a  new  trial  is  dismissed. 

Evans,  J. — Wardlaw,  J. — Frost,  J.~and  Withers,  J. 

concurred. 

Motion  reftised. 


Commissoners  of  New  Town  Out  v.  Wm.  Seabrook. 

Conunissioners  of  Water  Passages  or  Cuts,  are  included  under  the  general  des- 
cription of  CommijBsioners  of  Roads ;  and  it  is  a  part  of  the  official  duty  of  the 
sheriff  to  execute  the  warrants  of  the  formeri  as  well  as  those  of  the  latter. 

Before  Wardlaw,  J.  at  Charleston^  May  Term,  1848. 

Two  rules  had  been  taked  out  against  the  sheriff,  to  shew 
cause  why  he  should  not  be  attached,  for  not  having  made 
the  money  on  two  executions,  or  warrants  of  distress,  against 
the  defendant,  lodged  by  the  plaintiffs  in  the  sheriff's  office, 
for  the  collection  of  certain  fines,  incurred  by  default  in  the 
performance  of  public  duty,  in  relation  to  New  Town  Cut. 
One  of  the  executions  was  for  the  sum  of  $231  42,  for  defen- 
dant's default  in  not  making  return  of  his  slaves  liable  to 
work  on  the  said  cut,  when  lawfully  required  so  to  do;  and 
the  other  for  the  sum  of  $54,  for  not  sending  his  said  slaves 
to  work,  when  duly  summoned.  These  warrants  of  distress 
had  been  issued,  in  conformity  to  the  provisions  of  the  6th  and 
'9  Stotutwat  7th  sections  of  the  Act  of  1788. 

1^6.     '      ^^  ^^^s  ^^^^i  cause  was  shown  for  the  sheriff,  by  the  defen- 
dant's counsel,  as  follows : 

SHERIFF'S   RETURN. 

The  Commissioners  of  New  Toum  Out     )     Two  Distress 

V.  \    Warrants    for 

William,  Seabrook,  j    fines. 

Return  to  Rules  on  sherifflrving  for  not  enforcing  the  same. 
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John  B.  Irving,  late  shcrilF  of  Charleston  District,  (by  leave  Cham.bw»h, 
of  the  Court  first  had)  for  further  cause  why  he  did  not  levy  ^  J*°-  ^^*»-  ^ 
the  aforesaid  warrants,  shews  and  says,  that  the  said  Com-^     ^^    ^ 
missioners  had  no  right,  or  authority  of  law,  and  could  not  w^J'Toira 
jequire  the  sheriff  of  Charleston  District  to  execute  their  war*       Cut. 
rants,  and  this  respondent,  either  as  sheriff  or  otherwise,  was   g^*  ^ 
not  bound  to  obey  or  regard  said  warrants,  because  it  is  no   "•■**^- 
part  of  the  official  duty  of  the  sheriff,  and  this  respondent  is 
not  a  resident  witliin,  or  subject  to,  the  jurisdiction  of  said 
Commissioners.    He  is  fully  aware,  that  it  is  the  duty  of  the 
sheriff  to  serve  and  levy  warrants  of  "  Commissioners  of 
Roads^^^  but  he  is  informed,  and  believes  it  has  been  adjudg- 
ed and  decided,  that  the  Commissioners  of  New  Town  Out 
have  a  special  jurisdiction,  not  controlled  by  the  same  enact- 
ments which  regulate  the  power  and  duty  of  Commissioners 
of  Roads.    And  this  respondent  further  shews,  that  the  Conir 
missioners  of  New  Town  Cut  are  authorised  to  appoint  pro* 
per  persons  (within  their  jurisdiction^  to  summon  the  inhabi- 
tants when  they  are  to  work,  and  to  levy  executions  upon  all 
defaulters ;  and  they  have  authority  to  inflict  a  special  pen- 
alty upon  such  persons,  for  not  acting,  when  appointed.    But 
said  Conunissioners  have  never  appointed  this  respondent,  and 
if  they  had,  he  was  not  bound  to  accept  the  same,  or  be  sub- 
ject to  the  penalty,  because  he  has  never,  at  any  time,  been  a 
resident  within,  or  in  any  manner  subject  to,  their  jurisdic- 
tion.'And  this  respondent  further  says,  that  if  he  were  boimd 
to  pbey  the  mandate  of  the  said  Commissioners,  still  the  said 
warrants  are  irregular  and  defective,  because  there  is  no  proof 
brought  to  his  notice,  that  the  defendant  William  Seabrook 
had  been  duly  and  properly  summoned,  according  to  law, 
before  the  assessment  of  such  fines,  and  for  all  other  causes 
the  same  are  irregular  and  defective. 

Jas.  B.  Campbell, 
Attorney  for  Respondent, 

The  opinion  which  was  delivered  in  this  case,  when  in 
January,  1848,  it  was  before  the  Court  of  Appeals,  recognizes 
as  an  authoritative  decision,  the  opinion  expressed  in  the  case 
of  the  State,  ^c.  ex  relatione  Oervais  v.  the  Commissioners 
of  New  Town  CtU,  that  the  Act  of  1825,  does  not  apply  to  9  |S[*^ 
the  Commissioners  of  New  Town  Cut,  and  other  Boafds  of 
Commissioners,  having  some  special  charge  within  the  terri- 
torial limits  of  a  general  Board  of  Commissioners  of  the 
Roads,  but  that  these  special  boards  are  regulated  by  the 
Act  <rf  1788,  where  that  has  not  been  modified  by  subsequent 
legislation. 

His  Honor  said  he  was  inclined,  however,  to  think  that 
some  of  the  provisions  of  the  Act  of  1788,  would  be  found, 
upon  careful  examination,  to  be  inapplicable  to  a  special 
board,  which  has  jurisdiction  over  the  inhabitants  of  certain 
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^j^"*  laS'^*  portions  of  various  parishes :  that  perhaps  such  a  board  was 
^  Jan.  i«49.  ^  actually  in  the  contemplation  of  the  Legislature,  neither  in 

Comm^fTof  ^^^  ^^^  ^°  ^®^'  ^^^  ^^^^      ™  defect  of  other  provisionSi 

NewiTown  ^^^  ^^^  ^^  1788,  and  suteequent  Acts,  concerning  Commis- 

Cot.        sioners  of  the  Roads,  which  preceded  1826,  were,  in  those  par- 

g/^-  .,     ticulars,  where  no  repugnancy  prevented,  accommodatea  to 

'^  '    the  special  boards,  as  in  practice  was  the  Act  of  1825,  before 

the  decision  of  the  above  mentioned  case  in  2  Spear — that  the 

words  '^  roads,  bridges,  causewavs  and  water-courses,"  found 

in  the  Act  of  1826,  might  be  held  to  embraoe  the  various  etito, 

which  are  committed  to  the  special  boards,  with  nearly  as 

much  propriety  as  the  words  ''high-roads,  private  paths, 

bridges,  causeways,  creeks  and  water  courses,"  found  m  the 

Act  of  1788 :  that  the  opinion  in  2  Spear  was  not  necessary 

to  the  decision  of  the  pomts  there  decided,  and  was  opposed  to 

inveterate  practice,  and  calculated  to  introduce  confusion  and 

embarrassment  into  a  subject  which  ought  to  be  uniform  and- 

simple.    That  according  to  this  inclination,  he  would  then 

dismiss  the  rules,  beeause  the  warrants  were  for  an  amount 

which  the  Commissioners  had  not  a  right,  under  the  Act  of 

1826,  to  collect  without  the  aid  of  a  Ck>urt. 

But,  that  if  the  Act  of  1826,  was  not  applicable  to  this  board 
of  Commissioners,  then  the  Act  of  1788  gave  no  authority  to 
the  board  to  require  a  sheriff  who  does  not  reside  within  its 
jurisdiction,  to  execute  its  warrant  That  apart  froiu  the 
Act  of  1826,  such  authority  can  be  derived  onlv  from  the  Act 
9  Stat  436.  of  1807,  which  authorizes  ''  each  and  every  of  the  boards  of 
Commissioners  of  roads"  to  direct  the  warrants  for  fines,  to  all 
and  singular,  the  sheriffs  of  the  State.  And  that  under  the 
inclination  which  he  had  intimated,  he  would  hold  that  the 
Act  of  1807  did  embrace  every  board  that  was  embraced  by 
the  Act  of  1788 ;  but  if  the  words  '^  boards  of  Commissioners 
of  the  roads,"  used  in  1826,  did  not  include  the  special  boards, 
he  could  not  see,  that  the  same  words  used  in  1807,  did  in- 
clude them. 

Whether  then,  he  adhered  to  the  opinion  expressed  in  2 
Spear  or  no,  he  concluded  that  the  sheriff  was  not  so  bound 
to  execute  these  warrants,  that  he  may  be  attached  for  a  re- 
fusal. 

He  therefore  ordered  the  rules  to  be  discharged. 

The  relators  appealed  from  the  order  of  his  Honor,  oi}  the 
following  ground : 

Because  the  sheriff  is  bound,  as  a  part  of  his  general  offi- 
cial duty,  to  levy  and  enforce  the  executions  of  New  Town 
Cut,  and  the  Rules  upon  him,  in  this  case,  should  have  been 
made  sbsolute. 

J.  W.  Bayne^  Attorney  General,  for  the  motion. 

Campbell,  contra. 
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F&osTy  J.  delivered  the  opinion  of  the  Court  CBAftLBaTOH, 

In  the  case  of  the  State^  ex  rel^  Oervais  v.  the  Commissionr  ^  "'"'•  ^®^' 
ers  of  New  Town  Cut^  it  was  held,  that  the  Act  of  1826  did  T — ^, — ^ 
not  extend  to  the  boards,  having  charge  of  cuts  and  inland  ^^°Town 
passages ;  not  on  the  ground,  that  these  boards  could  not  be       Out 
mcluded  under  the  description  of  Commissioners  of  Roads,         ▼• 
but  expressljr  on  the  ground,  that  the  provisions  of  the  Act   s«**">^*- 
relate  exclusively  to  the  powers  and  duties  of  the  Commis- 
sioners of  Roads,  strictly  so  called,  and  have  not,  nor  were  in- 
tended to  have,  any  application  to  the  Commissioners  of  cuts 
and  inland  passages.    These  boards  were,  by  the  decision, 
left  subject  to  the  Act  of  1788,  and  other  Acts  relating  to  the 
same  subject.    The  question,  whether  it  is  the  duty  of  the 
sheriff  of  Charleston  District  to  enforce  the  execution  for  the 
fines,  imposed  on  the  defendant,  must  be  decided  as  if  the 
Act  of  1825  had  not  been  passed.   ^ 

By  the  Act  of  1807,  it  is  declared  lawful  "  for  each  and 
every  of  the  Boards  of  Commissioners  of  Roads  in  this  State, 
to  direct  their  summonses,  warrants  or  other  process,  (which 
they  were  heretofore  directed,  by  law,  to  direct  to  constables, 
for  the  purpose  of  collecting  fines  or  other  money,  due  to  the 
said  boards)  to  all  and  singular,  the  sheriffs  of  the  State." 

It  will  be  seen,  by  reference  to  the  Acts  of  1721,  174S  and 
17%  that  the  Commissioners  of  New  Town  Cut,  and  of  the 
other  cuts  and  inland  passages  in  the  maritime  parts  of  the 
State,  are  united  with  the  Commissioners  of  highways,  in  all 
the  provisions  which  relate  to  their  jurisdiction,  powers  and 
duties.   These  Acts  include  Commissioners  of  cuts,  and  Com- 
missioners of  highways,  indiscriminately,  under  the  general 
description  of  Commissioners  of  "  highways,  private  paths, 
bridges,  causeways,  passages,  and  watercourses."    They  are 
constituted  in  the  same  way,  subject  to  the  same  term  of  ser- 
vice, liable  to  the  same  penalties  for  refusal  to  serve ;  are  or- 
ganized alike,  and  required  to  lay  out,  make  and  keep  in  re- 
pair all  such  highways,  private  paths,  bridges,  causeways, 
water  courses,  and  passages,  as  may  be  established  by  law; 
and  for  this  purpose  they  are  invested  with  the  same  power 
to  summon  tne  persons,  liable  to  work  on  the  roads  and  wa- 
ter passages,  who  are  subject  to  the  same  penalties  for  default 
of  either  duty,  to  be  imposed  by  the  respective  boards,  and 
collected  by  warrant  of  distress,  under  the  hands  of  any  three 
of  Uie  Commissioners,  directed  to  any  lawful  constable. 

The  Commissioners  of  cuts,  being  thus  identified  with  Com- 
missioners of  highways,  in  jurisdiction,  powers  and  duties,  it 
will  be  found  that  in  Acts,  relating  to  both,  the  cuts  are  includ- 
ed in  the  term  highways.  Thus  in  1712,  under  the  title  of 
^  an  additional  Act  to  the  several  Acts  for  making,  and  re- 
pairing highways,"  and  in  1786.^ under  the  title  of  "an  Act 
tor  keeping  in  repair  the  several  highways  and  bridges  in  the 
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Cbarlevton,  State,''  the  Commissioners  of  water  passages  are  included, 
^  Jan.  1849.  ^  ^jj^  ^^le  CJommissioners  of  highways,  in  the  provisions  of  the 

^"'"^  The  Act  of  1807  was  designed  to  remedy  the  delays  and 
Mills  &  Co.  hindrances  in  the  collection  of  fines  which  occurred  when 
constables  were  employed.  The  mischief  affects  Commis- 
sioners of  cuts,  equally  with  Commissioners  of  Roads.  The 
public  has  an  equal  interest  in  the  performance  of  the  duties, 
which  they  are  respectively  required!  to  enforce.  Prom  the 
earliest  history  of  the  State,  the  boards  for  the  cuts  and  high- 
ways have  been  treated  as  parts  of  one  general  system  for 
maintaining  the  highways.  The  only  exception  is  found  in 
the  Act  of  1826.  By  legislative  use,  "  highways''  may  in- 
clude water  passages  or  cuts.  The  term  ''  highways"  has 
been  disused  in  modern  legislation  and  "  roads"  substituted 
for  it,  and  at  the  same  time,  the  ancient  description  of  "Com- 
missioners of  highways,  private  paths,  bridges,  causeways, 
water  courses  and  passages,"  has  been  abridged  into  Commis- 
sioners of  Roads. 

It  is  ttien,  no  forced  construction,  to  give  effect  to  the  Act  of 
1807,  as  including  Commissioners  of  water  passages  or  cuts, 
under  the  general  description  of  Commissioners  of  Roads.  It 
appears  from  this  case,  and  that  of  Gervais,  that  the  plaintiffs 
have  acted  on  this  construction  of  the  Act.  The  Qommis- 
sioners  of  the  other  cuts  have  probably  also  directed  their  war- 
rants to  the  sheriff.  The  importance  of  uniformity  and  effi- 
ciency in  the  law,  regulating  the  powers  and  duties  of  boards, 
charged  with  maintaining  the  highways  of  the  State,  recom- 
mends the  sanction  of  that  practice. 

The  motion  to  reverse  the  Circuit  dicision,  is  granted,  and 
it  is  ordered,  that  the  rules  be  made  absolute  against  the 
sheriff. 

Richardson,  J. — O'Neall,  J. — Evans,  J. — a6d  With- 
ers, J. — concurred. 

Order  reversed  and  rules  made  absolute. 


C.  SaMman  v.  O.  Mils  ^  Co. 

Trover  for  625  bags  of  Cora ;  the  bags  were  admitted  to  contain  2 1-3  bushels 
each.  The  Corn  was  a  portion  of  a  certain  quantity  which  had  been  pur- 
chased by  defendants,  to  be  delivered  to  them,  at  the  Rail  Road  depot  in 
Charleston.  Plaintiff,  by  virtue  of  the  following  delivery  order  from  themi 
claimed  to  be  the  purchaser  of  the  625  bags.  "Mr.  John  King,  junr.  Agent 
Rail  Road  Company.  Sir :  Please  deliver  to  C.  Sahlman,  six  hundred  and 
twenty-five  bags  of  Com,  consigned  to  us,  and  oblige        O.  Mills  &  Co. 

P.  S.— We  are  not  certain  that  all  the  Com  has  arrived  at  the  depot,  but  when  it 
comes,  let  Mr.  6.  have  it.  January  25, 1847.'' 
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AM  thai  di«  ovto  mxSkiM&y  idtntified  the  Com,  and  tvansfienped  to  plaintiff  the  OuAwaunon, 
rif  hi  of  property  therein,  and  that  conetnieiiTe  poaseesion  which  enabled  him    ^*°*  ^^^- 
to  maintain  this  action  for  ita  eubaeqaent  eonvenion  by  defendant!.  ^       *^      *  * 

Whether  a  contvaei  Hikr  the  tale  of  goodc,  be  complete  and  bboding,  without  any     SaUman 
thing  maleiial  remaining  to  be  done  before  deliyery,  is  to  be  judged  of  by  the  wnu^  t^ 
^     intemion  of  the  parties,  as  indicsted  by  the  proof. 

If  actaal  or  oonstracttTe  ddiTery  of  the  goods  be  made,  any  fact  as  to  the  par- 
ticulars of  the  contract  of  sale,  or  enax  the  whole  contract  may  be  proTed  by 
paroL  So,  under  the  statute  of  frauds,  if  any  portion  of  the  goods  be  deliver- 
ed as  a  part  of  the  whole  lot  purchased,  the  same  rule  will  apply. 

Before  the  Recorder,  in  the  City  Court  of  Charleston^ 

February  Term^  1848. 

This  was  an  aetion  of  trover  for  six  hundred  and  twentjr 
fire  hags  of  com*    The  testimony  was  as  follows : 

H.  Cook,  sworn, — Said  he  was  employed  at  the  Rail  Road ; 
witness  informed  plaintiff  that  the  com  from  Col.  Hampton's 
place  had  come«  This  was  on  Sunday ;  don't  know  how  many 
nags ;  this  was  twelve  or  thirteen  mcmths  ago ;  plaintiff  had 
beffged  witness  to  inform  him  when  the  com  arrived. 

L.  F.  BehUnffj  sworn. — Said  the  com  came  on  Sunday, 
went  with  the  plaintiff  to  demand  the  corn  ;  the  bags  were 
marked  in  Mills's  name ;  it  came  consigned  to  Mr.  Adger, 
and  was  carried  away  by  Mills's  drays.  This  corn  came 
fit>m  Hampton's ;  witness  went  with  plaintiff  about  the  corn, 
applied  to  JBeach  for  it ;  Beach  said  he  could  not  have  it. — 
Mills  came  in  and  said,  you  cannot  get  the  com ;  plaintiff 
deposited  the  monev  in  the  S.  W.  R.  R.  Bank,  and  brought 
a  check.  Mills  saia  he  had  no  objection  on  account  of  the 
check ;  witness,  however,  went  and  got  the  money  in  gold 
and  silver,  the  exact  amount  of  the  price  of  the  corn.  Plain- 
tiff went  with  the  money,  and  offered  it  to  Stocking ;  Mills 
said  there  is  no  use  for  all  this.  I  consider  this  a  legal  ten- 
der. It  was  alleged  by  plaintiff,  that  defendants  had  sold 
him  626  bags  of  corn,  containing  2\  bushels  each,  at  78  cts. 
a  bushel,  amounting  in  the  whole  to  $1,218.  76.  This  was 
not  denied.  Mr.  Mills  was  present  at  this  time.  Beach  said 
he  had  sold  the  cora^  if  it  suited ;  plaintiff  said  it  did  suit.  No- 
thinff  was  said  at  this  time,  about  a  sample ;  the  corn  was 
hau^d  by  Mr.  Mills,  after  the  tender  of  the  price ;  witness 
thinks  the  bags  were  marked  in  Mills's  name;  corn  had 
tdcen  a  rise  in  the  interim.  This  corn  was  verv  superior;  at 
the  tim^^"  of  the  tender  of  price,  com  was  worth  about  $1  a 
bushel. 

Cross-examined. — Only  knew  this  corn  came  from  Hamp- 
ton's, from  the  clerks  in  the  Rail  Road  office.    It  arrived 
about  the  8th  or  10th  of  Febmarv ;  saw  the  com  at  the  Rail 
Road  before  die  tender.    Mr.  D.  Amy  was  present  at  the  ten- 
49 
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Chablewok,  der — Mr.  Mills,  Mr.  Beach,  and  Mr.  Stocking ;  there  may 

^  Jan.  1849.  ^  j^^^^g  ^^^  Others  ;  nothing  was  said  about  a  sample ;  no  rea- 

^^        '  son  was  given  by  Mills  or  Beach,  for  not  giving  the  corn ;  good 

^^"*     corn  was  worth,  at  this  time,  $1  a  bushel,  by  the  quantity : 

Millft&Co.  witness  sold  horse  corn  at  88  and  90  cents,  about  this  time. 

James  R.  Pringle^  sworn, — ^Is  one  of  the  house  of  James 
Adger  6c  Co.  In  January,  1847,  he  made  a  sale  to  Mills  & 
Co.  of  3,000  bushels  of  corn  at  Hampton's  plantation,  at  68 
cents ;  Mills  <J&  Co.  were  to  haul  it  from  the  Rail  Road.  Mills 
sent  his  bags  to  the  plantation  ;  the  com  was  put  into  them. 
Some  time  afterwards  corn  rose ;  as  each  parcel  was  deliver- 
ed, the  corn  was  charged  to  Mills  &;  Co.  On  the  8th  of  Feb. 
500  bushels ;  on  the  20th  February,  1,065 ;  16th  of  March, 
1,435  bushels ;  making  in  all  3,000.  Before  it  was  all  de- 
livered, corn  rose  in  the  market.  Adger  &  Co.  were  to  pay 
the  freight  on  the  Rail  Road ;  it  was  to  be  delivered  to  Mills 
at  the  Rail  Road.  Price  current  of  13th  February,  quotes 
North  Carolina  and  western  corn,  from  93  to  103  cents  per 
bushel.  This  is  the  price  for  the  week.  Witness  and  Mills 
had  no  written  contract  A  delivery  order  is  considered, 
among  merchants,  as  a  delivery  of  goods  sold ;  this  is  accord- 
ing to  the  custom  of  merchants.  [The  delivery  order  spoken 
of,'  was  here  introduced,  and  was  in  the  following  words.] 

"Mr.  John  King,  jr.  Agent  Rail  Road  Company.  Sir: — 
Please  deliver  to  C.  Sahlman  six  hundred  and  twenty-five 
bags  of  corn,  consigned  to  us,  and  oblige 

O.  Mills  &  Co. 
P.  S. — We  are  not  certain  that  all  the  com  has  arrived  at 
the  depot,  but  when  it  comes,  let  Mr.  S.  have  it. 
January  i^6,  1847." 

Witness  resumed. — In  case  of  loss  by  fire,  after  the  order, 
loss  would  fall  on  the  purchaser.  Hampton's  corn  is  a  su- 
perior one,  is  better  than  the  ordinary  Georgia  or  western 
corn  ;  some  of  the  best  brands  in  North  Carolina,  are  better. 

Cross-examined, — Does  not  know  how  much  the  bags 
held,  it  was  measured  at  Hampton's  place.  Mills  was  to 
have  the  privilege  of  measuring  here,  trying  some  of  the 
bags.  Witness,  in  buying  a  quantity  of  corn,  would  not  buy 
without  a  sample  ;  witness  sold  this  corn  bv  sample,  shewed 
it  to  Mills.  This  is  the  first  time  witness  has  sold  corn  for 
Hampton.    Mills  made  no  objection  to  the  corn. 

Mr,  Stockings  sworn, — Is  book-keeper  to  the  defendants ; 
did  not  hear  the  sale ;  the  entry  in  the  defendants's  books 
was  made  by  Beach.  [Here  the  books  of  defendants  were 
produced,  and  the  entry  was  in  the  following  form :] 

■"  At  Rail  Road. 

C.  Sahlman,  (S.  T.) 

Bush.  Com,  (S.  T.) 
Null. 
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Witness  said  the  price  was  put  down  in  a  cipher,  meaning  CuASLEtfron, 
78  cents.  The  word  "  null"  is  written  in  the  margin  of  the  en-   ^^'^'  ^^■ 
try ;  it  is  usual  to  buy  and  sell  by  sample ;  date  of  the  entry  ^       j^       ^ 
is  the  25th  of  January ;  the  first  arrival  of  corn  was  on  the    ®"^J°^^ 
8th  of  February.  Mills  &  Co. 

it  reply. — The  word  "null"  was  not  written  at  the  time  of 
the  entry,  but  some  time  afterwards ;  thinks,  before  the  com 
arrived  ;  Beach  made  the  entry ;  the  word  "  nutf '  is  in  his 
hand  writing.  This  is  made  in  the  defendants's  book  of 
original  entries.  Here  the  plaintiff  rested  his  case.  The  de- 
fendants' counsel  moved  for  a  non-suit,  upon  the  same  grounds 
substantially,  as  are  now  taken  in  his  notice,  (annexed  here- 
to.) In  the  exercise  of  my  best  discretion,  although  having 
very  decided  impressions  upon  the  points  of  law  involved,  I 
thought  it  would  be  more  conducive  to  the  ends  of  justice,  to 
submit  the  case,  upon  the  evidence,  to  the  jury,  with  proper 
instructions  to  them  upon  the  law,  and  refused  the  motion. 

The  defendants  then  introduced  the  following  testimony : 

Robert  C.  Brovm,  sworn. — Is  clerk  to  the  defendants ;  was 
present  on  the  25th  of  January  ;  plaintiff  brought  a  sample 
of  corn  to  the  defendants's  store,  and  said  it  was  defendants's 
corn  at  the  Rail  Road  depot.  On  this  representation,  the  de- 
fendants sold.  The  first  arrival  of  the  Hampton  corn,  bought 
by  defendants,  was  two  hundred  bags  on  the  8th  of  Februa- 
ry. At  the  time  of  the  sale,  defendants  had  no  corn  at  the 
Rail  Road ;  426  bags  arrived  on  the  20th  of  February,  and 
674  bags  on  the  15th  of  March,  according  to  the  entries. — 
This  corn  came  from  Hampton's.  On  the  27th  of  January, 
defendants  sold  prime  corn  to  Adger,  at  75  cents,  as  good  as 
Hampton's ;  don't  know  when  it  was  first  discovered  by  de- 
fendants, that  they  bad  no  corn  at  the  Rail  Road. 

Cross-examined. — Corn  rose  after  the  sale;  the  sample 
exhibited  by  plaintiff,  was  not  inferior  to  Hampton's  com ; 
witness  thinks  the  sample  could  not  have  been  Hampton's 
corn  ;  there  is  North  Carolina  corn  like  Hampton's.  Plaintiff 
said  that  defendants's  com  was  at  the  Rail  Road ;  witness 
did  not  see  the  sample  ;  can't  say  whether  the  sample  was  or 
was  not  Hampton's  corn. 

In  reply. — Thinks  com  had  declined  between  the  26th 
and  27th  of  January ;  it  took  a  rise  early  in  February,  after 
some  steamers  had  arrived.  The  sale  spoken  of  by  witness 
to  Adger  was  afloat,  and  Noyrth  Carolina  corn.  Plaintiff  was 
to  take  his  corn  at  the  Rail  Road. 

George  Kinloch,  sworn, — Witness  deals  in  corn  ;  witness 
purchases  com  by  sample — if  the  bulk  does  not  correspond 
with  sample,  witness  does  not  consider  himself  bound  to 
take  it. 

Mr.  Stocking^  recalled. — ^Again  referred  to  the  entry  of  the 
sale  in  defendants's  book,  which  wais  exhibited  to  the  Court 
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Cbabuitov,  and  jury.  He  said  it  was  not  imiisual  to  enter  '^  mdP  to  entries, 

^  Jan.  I8IB.     j^g  jjj  ^j^^jg  ^^^^g^ 

^rry  '  Here  the  defendants  closed  their  testimony. 
^^^  Jh  reply,— The  plaintiff  introduced  the  following  eridencew 
Mills  kc^  D.  W.  MiscaUy^  sworn. — ^Witness  is  employed  at  the  Rail 
Road.  Plaintiff  presented  an  order  for  corn ;  cannot  say  that 
the  one  now  produced  is  the  one  presented  to  him«  Plaintiff, 
previous  to  the  arrival  of  the  corn,  made  frequent  enquiries* 
Plaintiff,  on  the  8th  of  February,  had  a  sample  of  Hampton's 
com,  which  he  exhibited,  and  said  he  was  satisfied  with  it. 
On  the  24th  of  January,  there  arrived  at  the  Rail  Road,  157 
bags  oi  Hampton's  corn,  to  James  Adger,  marked  P.  316 
bushels.  On  the  7th  of  February  200  bags,  containing  600 
bushels  of  Hampton's  com,  arrived  at  the  Rail  Road  to  James 
Adger.    Mills  got  Hampton's  com  on  the  8th  of  February. 

Cross-examined, — Plaintiff  was  and  is  frequently  at  the 
Rail  Road — he  lives  near  by.  The  order  which  plaintiff  bA4 
was  not  left,  because  the  corn  had  not  arrived.  Witness  saw 
an  order  some  days  before  the  7th  of  February,  presented  by 
Sahlman.  for  Hampton's  com.  Here  the  testimony  closed, 
and  the  case  was  fully  argued  by  the  respective  counsel 

In  his  charge  to  the  jury,  his  Honor  said  the  first  ques- 
tion that  presented  itself  to  his  mind,  and  appeared  to  call 
for  instruction  upon  the  law,  applicable  to  the  case,  was,  who* 
ther  or  not  the  alleged  contract  of  sale  Ivas  rendered  Yoid 
by  any  misrepresentation  on  the  part  of  the  plaintiff,  or  mis* 
take  (on  the  part  of  the  defendants)  of  the  facts  up(m  which 
the  contract  was  based.  A  misrepresntatuHi,  in  the  contract 
of  sale,  was  alleged  to  have  been  made  in  the  statement  by 
the  plaintiff,  that  the  defendants's  com  had  arrived,  and  thai 
the  sample  which  he  exhibited  to  them  was  a  portion  of,  or 
true  sample  of  the  same,  when,  in  factj  it  was  contended  by 
the  defendants,  that  the  defendants's  corn  had  not  arrived, 
and  consequently  that  the  sample  exhibited  by  the  plaintiff, 
was  not  and  could  not  be  a  portion  of,  or  a  tme  sample  of 
the  com  of  the  defendants. 

In  the  absence  of  any  fraud  on  the  part  of  the  plaintiff,  in 
the  statement  which  he  made  to  the  defendants,  ne  charged 
the  jury  that  assuming  the  supposed  mis-statement  and  mis- 
take to  be  satisfactorily  established  by  the  evidence,  (of  which 
they  were  the  judges,  and  were  first  to  determine  upon  the 
testimony,)  the  next  step  was  to  consider  and  decide  whether 
the  supposed  misrepresentation  and  mistake,  or  either,  were 
substantial  and  material,  or  unimportant  and  immaterial  If 
the  former,  the  contract  might  be  avoided— if  Uie  latter,  it 
would  not  be.  As  a  test,  by  which  to  determine  the  materia 
ality  of  the  supposed  mistake  or  misrepresentation,  he  charged 
the  jury  that  if  the  fact,  supposed  to  be  misreptesented  or 
mistaken,  was  of  such  a  nature  as  to  induce  the  conolusioii 
that  either  the  party  would  not  have  sold  at  all,  or  would  not 
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have  sold  at  the  atipnlated  price  or  tenns,  except  upcm  the  ^"^"^^'i 
ftssumptioQ  of  the  truth  of  the  su^^osed  fact,  aod  it  should^/***  ™* 
tura  out  not  to  be  true,  the  oootract  would  not  be  b^^du^gi^TJC^"'^ 
oitherwifie  it  might  generally  be  regarded  as  immaterial.  »«»»«» 

The  next  question  was,  as  to  the  validity  of  the  contract  Biffla  &  Co. 
9f  sale  upon  other  grounds,  and  especially  in  relation  to  the 
17th  section  of  the  statute  of  frauds.  First,  was  there  a  suf* 
ficieot  memorandum  in  writing  of  the  contract  of  sale^  in 
this  case,  to  take  it  out  of  the  statute.  He  charged  the  jury 
that  the  entry  in  the  defendtints's  books  was  entirely  insum* 
cient.  A  memorandimi,  to  satisfy  the  requisitions  of  the 
statute,  must  furnish  all  the  necessary  terms  of  the  agree- 
ment ;  a  designation  of  the  thing  sold,  the  price  to  be  paid ; 
presenting  at  least  the  evidence  of  a  contract  definite  upon  its 
&ce,  and  capable  of  a  certain  and  specific  execution  or  per- 
formance. 

In  this  entry,  neither  the  quantity  of  com  sold,  nor  the 
price  to  be  paid  was  mentioned ;  for,  in  regard  to  the  latter 
requisite,  the  cipher  (8.  T.)  which  it  was  said,  was  intended 
to  designate  the  price,  to  those  who  were  supposed  to  under- 
stand its  secret  meaning,  was  not  of  the  least  efiect  He 
charged  the  jury  that  the  order  of  delivery  was  equally  in- 
sufficient to  take  the  case  out  of  the  statute ;  whether  con- 
sidered by  itself,  or  in  connection  with  the  entry  in  the  de- 
fendants's  books.  The  objection  to  the  entry,  in  the  defend- 
ante's  books,  in  regard  to  the  thing  sold,  was  that  it  was  put 

dowQ  as bushels,  'leaving  the  quantity  indeterminate 

and  uncertain.  The  order,  as  expressed  to  the  jury,  was  ob- 
noxious to  the  same  objection  in  a  difierent  way.  For  that, 
though  it  mentioned  the  number  625,  spoke  of  626  bags  of 
oom.  Now  was  this  not  equally  uncertain  and  indetermi- 
nate as  to  the  quantity  of  the  thing  sold  ?  He  was  not  aware 
erf*  any  usage  in  trade,  nor  was  there  any  evidence  adduced 
to  shew  that  a  bag  of  corn,  necessarily  or  ex  vi  tertnini^  must 
consist  9f  any  certain  and  determined  quantity.  A  bag  of 
com  may  consist  of  one  bushel,  or  two  or  three,  or  any  other 
quantity.  It  differs  in  this  respect  from  a  bale  of  cotton  or 
barrel  cf  rice,  these  being  sold  by  weight ;  and  com  by  mea- 
sure. There  was  evidence  to  shew,  from  the  admissions  of 
the  defendants,  that  the  626  bags  of  corn,  sold  by  the  defen- 
dants to  the  plaintifi)  were  to  contain  2^  bushels  each ;  but 
this  was  by  parolj  and  not  in  the  writing  required  by  the 
statute,  and  if  permissible,  opened  a  door  for  the  very  mis- 
chief which  the  statute  was  intended  to  prevent 

The  next  question  which  seemd  to  occur,  and  which  was  ' 

■obmitted  to  the  jury  was,  whether  there  was  or  not  an  actual 
delivery,  by  the  defendants  or  their  agents  to  the  plaintiff,  of 
the  com  purchased  by  the  plaintiff,  from  the  defendants.  If 
90i  it  was  held  that  the  plaintiff  was  entitled  to  recover  for 
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Chirleoton,  any  subsequent  conversion  by  the  defendants.    This,  how- 
^  Jan.  1849.   ^ver,  was  not  pretended,  for  it  such  had  been  the  case,  that 

Sahim  '^^'  ^^  ^^^  ^^"^  ^^^  actually  been  delivered  to  the  plaintiff, 
^  ^  there  was  no  reason  to  suppose  that  the  present  or  any  such 
Mills  k  Co.  action  would  have  been  brought,  or  have  been  necessary. — 
Bctt  it  was  urged  that  there  was  a  constructive  delivery  of 
the  com  by  operation  of  law ;  that  the  order  of  defendants 
in  favor  of  plaintiff,  directed  to  the  Rail  Road  Agent,  trans- 
ferred the  possession  of  the  625  bags  of  com  to  him  upon 
their  arrival,  and  that  the  present  action  of  trover  could  be 
well  sustained  against  the  defendants  for  subsequently  tak- 
ing and  carrying  the  corn  away,  and  converting  it  to  their 
own  use.  But  upon  this  part  of  the  case,  the  jury  were  in- 
structed  that  the  obstacles  to  the  plaintiff's  recovery,  inter* 
posed  by  the  law,  were  in  no  way  dimhiished.  Giving  to 
the  order  of  delivery,  in  this  case,  all  the  force  assumed  for 
such  orders  in  the  testimony  of  Mr.  Pringle,  the  custom  of 
merchants,  or  the  decided  cases,  it  appeared  that  such  orders 
could  only  have  the  effect  claimed  for  them,  where  the  goods 
sold  are  clearly  designated  or  specifically  pointed  out,  and 
capable  of  actual  delivery,  so  that  the  purchaser  may  (if 
not  prevented)  lay  his  hands  upon  the  very  articles  sold,  and 
say  these  are  mine.  When  the  order  in  this  case  was  given, 
it  was  clear  the  corn,  belonging  to  the  defendants,  had  not 
arrived ;  it  was  deliverable  at  the  Rail  Road.  The  order  was 
for  625  bags  of  corn ;  for  an  indeterminate  and  uncertain 
quantity.  Suppose  the  defendants's  com  had  come  in  four 
bushel  bags,  would  the  plaintiff  have  been  entitled  to  demand 
and  receive  them  ?  If  (as  was  the  fact)  the  com  came  in 
parcels,  at  different  times,  amounting  in  the  whole  to  3000 
bushels,  could  each  parcel,  say  of  200  or  30D  bags,  or  any 
other  number  less  than  the  amount  of  the  order,  te  consider- 
ed as  specifically  transferred  from  time  to  time  to  the  plain- 
tiff? Suppose  again  the  whole  3000  bushels  of  com,  bought 
by  the  defendants  from  Hampton,  through  Adger  &  Co.  in 
1200  bags,  (allowing  as  was  the  fact,)  2^  bushels  to  a  bag, 
had  come  at  one  time,  would  the  plaintiff,  under  his  order 
from  the  defendants,  for  625  bags,  have  had  a  specific  pro- 
perty and  right  of  possession  to  any  625  bags ;  and  if  so,  to 
which,  by  force  of  a  constractive  and  not  actual  delivery  ? 

In  addition  to  all  this,  the  jury  were  reminded  that  under 
the  contract  between  Mills  &  Adger  &  Co.  the  defendants 
had  the  right  of  measuring  the  corn,  on  its  arrival  at  the  Rail 
Road,  if  they  saw  fit  to  exercise  it,  before  the  delivery  was  to 
be  considered  as  complete  between  them  and  the  defendants, 
under  their  contract.  Upon  the  whole,  leaving  all  questions 
of  fact  to  the  jury,  he  charged  them  that  if  without  violating 
the  principles  of  law,  laid  down  for  their  guidance,  they 
could  consistently  find  a  verdict  for  the  plaintiff,  they  ought 
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to  give  him,  byway  of  damages,  the  difference  of  the  price  at  CHiaLBmpoN, 
which  he  had  purchased  the  corn,  and  the  highest  price  of  ^  ^*°'  ^     '  ^ 
the  market,  at  the  time  of  the  conversion  of  it  by  the  defend-         :f 
ants.    The  jury  found  a  vft-dict  for  $312  40/  &^^ 

The  defendants  appealed  from  the  verdict,  and  renewed  Mflli  &  Co. 
their  motion  for  a  non-suit,  on  the  following -grounds :       ^ 

1.  That  the  alleged  sale  was  uncertain,  inchoate  and  in- 
complete in  itself,  and  was  moreover  void,  for  want  of  a  suf- 
ficient memorandum  in  writing,  under  the  17th  section  of 
the  statute  of  frauds. 

2.  That  even  if  the  contract  of  sale  was  complete  and 
binding,  there  Was  no  proof  of  a  delivery  to  vest  the  plain- 
tiff's title,  and  no  possession  to  enable  him  to  maintain  this 
action. 

And  they  also  moved  for  a  new  trial,  on  the  same  grounds, 
and  on  the  further  grounds : 

3.  That  the  sale  was  made  under  the  belief,  created  by  the 
plamtiff 's  representation,  that  the  corn  had  arrived,  which 
was  not  the  tact ;  and  as  soon  as  the  truth  was  known,  the 
defendants  annulled  the  sale,  nor  was  any  claim  set  up  hy^ 
the  plaintiff,  until  a  fortnight  afterwards  ;  and  after  the  corn 
had  arrived,  and  been  sold  by  the  defendants  to  another  per- 
son. Wherefore,  the  sale  having  been  made  under  a  mistake, 
and  that  mistake  created  by  the  misrepresentation  of  the 
plaintiff,  it  was  not  binding  upon  the  defendants. 

4.  That  for  all  the  reasons  above  stated,  the  verdict  was 
plainly  and  palpably  against  law  and  the  evidence,  and  could 
not  be  sustained  except  by  investing  the  jury  with  legislative 
authority  pro  hoc  vico, 

Bailey  ^  Brewster^  defendants's  attorney. 

ARGUMENT. 

Brewster^  for  the  motion,  cited  in  support  of  the  Ist  ground. 
Story  on  Con.  2nd  ed.  sec.'  800—2  Saund.  PI.  and  Ev.  41 ; 
2nd  ground,  2  Saund.  PI.  and  Ev.  873  ;  3rd  ground,  Story 
on  Con.  sec.  41 9  and  420. 

Simons^  contra,  said  the  transfer  order  carried  the  title  of 
the  goods — 2  Camp.  243 ;  6  Johns.  335  ;  Story  on  Con.  312 ; 
3  Caines's,  182 ;  7  T.  R.  278 ;  4  Camp.  251 ;  2  Hill,  587 ;  2 
Esp.  698, — and  that  the  delivery  order  satisfied  the  statute  of 
finuds.    It  was  symbolically,  a  delivery  of  the  thing  itself. 

Petigru  with  Brewster^  said  that  no  recovery  could  be 
had  in  the  suit,  for  possession  was  necessary  in  trover,  and 
there  was  none  in  this  case.  Nor  was  there  any  memoran- 
dum in  writing,  of  the  contract. — 17th  sec.  Stat,  of  Frauds. 

Withers,  J.  delivered  the  opinipn  of  the  Court. 

If  there  was  no  delivery  of  the  com  in  question,  to  the 
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Ckablumn,  plaintiff,  the  case  was  within  the  statute  of  frandi ;'  and  w^ 
^  Jan.  ifltf,  ^  mjgh^  nQj  \^  able  to  find  enough  in  the  plaintiff's  proof  t« 
fulfil  the  demands  of  that  statute.    If  the  contract  was  exo* 


^{^  cutory,  the  plaintiff  must  fail,  for  he  has  brought  ttover,  and 
MiUi  ib  09^  such  a  contract  is  not  the  basis  of  such  an  action. 

The  true  enquiry,  therefore,  is  whether  the  order  received 
by  the  plaintifl^  from  defendants,  and  by  him,  presented  to 
the  Rait  Road  Agent,  was  an  execution  of  the  contract — thai 
is  to  say,  did  it  operate  to  vest  in  Sahlmaa  the  rieht  of  pro* 
perty  in  the  corn,  and  a  constructive  possession  of  it? 

It  was  contended  at  the  bar,  that  O.  Mills  &^Co.  had  not 
poBsesiuon  themselves,  and  consequently  they  could  not  trans* 
fer  it  to  another.  But  the  testimony  (by  Mr.  Pringle^  is 
that  the  sale  of  3000  bushels  of  corn,  was  made  by  Ad^er 
&  Co.  to  defendants, ''  at  Hampton's  plantation."  Mills  sent 
his  bags  to  that  plantation,  and  the  corn  was  put  into  them. 
There  is  no  room  to  question  that  defendants  were  complete 
and  absolute  owners  of  the  com,  at  Hampton's  plantatioUi 
and  could  deal,  concerning  it,  as  effectually  as  if  the  com* 
modity  had  been  in  their  warehouse  in  Charleston.  Though 
Adger  6o  Co.  were  to  pay  the  freight,  (yet,  as  the  testimony 
is,)  Mills  d&  Co.  were  to  receive  the  corn  at  the  Rail  Road| 
and  have  it  from  that  place. 

Conceding  that  the  agent  of  the  vendor,  holding  the  goods, 
should  recognize  the  oraer,  which  has  not  been  discussed  in 
this  cause,  it  is  conceived  that  he  did  so  in  fact;  for  the  proof 
on  that  subject,  shews  that  though  it  was  not  left  with  the 
Agent  of  the  Rail  Road  when  presented  to  him,  that  was 
omitted  only  because  the  corn  bad  not  then  arrived  ;  and  we 
are  informed  that  when  it  did  arrive,  information  was  given 
of  the  fact  to  the  plaintiff,  by  one  connected  with  the  Rail 
Road  depot ;  and  it  may,  therefore,  be  well  concluded  that 
the  warehouse-manfully  recognized  whatever  right  the  paper 
presented  conveyed  to  the  plaintiff,  and  r^arded  the  cij^lody 
of  the  ffoods,  when  they  should  arrive,  to  be  for  and  on  ac- 
count of  the  plaintiff  in  this  case. 

The  real  point  of  objection  to  the  force  and  effect  of  the 
paper  presented  by  the  plaintiff,  to  the  Rail  Road  Ag^^t,  as  a 
delivery  order,  within  the  understanding  of  merchants,  must 
be  reduced  to  this — that  the  merchandize,  intended  to  pass 
under  it,  was  not  identified ;  or  that  something  remained  still 
to  be  done,  in  relation  to  the  corn,  necessary  to  designate  prs« 
cisely  that  which  should  be  the  plaintiff's. 

Assuredly  the  intention  of  the  parties,  if  it  can  be  collected 
from  what  they  have  said  or  done,  as  to  this  matter,  ou^ht  to 
have  much  to  do  in  determining  oar  conclusion.  It  is  not 
said  in  the  order,  nor  otherwise  proved,  that  any  single  act 
was  to  be  done,  tending  to  designate  or  identify  the  com.  It 
is  suggested,  however,  that  Mills  &  Co.  by  their  contract 
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with  Adger  &  Co.  reserved  the  right  to  measure  the  corn  at  Chablebton, 
the  Rail  Road  depot.    But  it  is  well  enough  to  answer  that  ^  ^^'  ^^'  ^ 
this  may  not,  on  that  account,  have  entered  into  the  contract         j'        ' 
or  intentions  of  the  parties  to  this  action.    It  appears  in  the     ^*"™"^ 
case,  as  reported  to  us,  that  Mills  &  Co.  were  to  receive  a  spe-  Mills  k  Co. 
cific  quantity  of  corn  (3000  bushels,)  at  Hampton's  plantation, 
and  Mills  sent  his  own  bags  to  receive  it.    It  would  seem 
that  the  capacity  of  each  bag,  purchased  by  plaintiif,  was 
known,  for  in  a  conversation  tetween  plaintiff  and.Mills,  the 
former  alleged  that  he  had  bought  "  625  bags  of  corn,  con- 
taining 2^  bushels  each,  at  78  cents  per  bushel,"  and  this 
was  not  denied.    Then  if  the  number  of  bushels  was  a  mat- 
ter to  be  known  at  the  Rail  Road  depot,  that  would  seem  to 
be  no  matter  of  doubt.    However,  the  subject  of  sale  was  a 
specific  number  of  bags  of  corn,  (so  specified  in  the  order,^ 
bogs  consigned  to  Mills  &  Vo.  at  the  Rail  Road  depot,  arrived 
or  to  arrive — if  not  there,  then  when  they  did  come,  or  such 
of  them  as  would  complete  the  number,  were  to  be  delivered 
to  the  plaintiff.    It  is  admitted  that  to  make  the  order  opera- 
tive to  sustain  this  action  of  trover,  the  plaintiff  should  be 
able,  by  virtue  of  its  terms,  to  lay  his  hand  on  the  specific 
bags  purchased.    What  obstacle  would  he  have  found  to  do- 
ing this,  if  the  defendants  had  not  interfered?    He  would 
find  bags  of  corn  consigned  to  them  ;  and  we  hear  of  none 
other  consigned  to  them,  but  those  brought  from  Hampton's 

Plantation — the  number  was  settled.  But  the  defendants 
ad  other  bags  of  corn,  not  distinguishable  among  themselves, 
at  the  same  place,  and  from  the  same  place.  Still  there  is 
no  difficulty  in  this,  for,  by  the  terms  of  the  order,  upon  a 
plain  interpretation,  if  none  were  there  at  its  date,  the  first 
626  that  came  were  to  be  delivered — if  some  were  there,  but  a 
less  number,  they,  with  the  requisite  additional  number  to 
arrive  and  when  received,  were  to  be  the  identical  625  bags, 
that  were  the  subject  of  the  contract.  The  element  of  the 
case,  therefore,  which  includes  the  identity,  and  separate 
identity,  of  the  thing  sold,  seems  well  enough  developed  by 
the  plaintiff's  testimony. 

It  is  not  proposed  to  collect  authorities  to  sustain  the  ob- 
servations hereinbefore  made  ;  for  as  to  the  main  question  of 
enquiry  here,  (whether  the  order  was  such  as  to  transfer  the 
right  of  property  in  the  corn,  and  the  constructive  possession 
to  the  plaintiff,)  has  recently  undergone  the  consideration  of 
this  Court,  and  has  been  elaborately  discussed  in  the  case  of  2  Strobhart. 
Fraser  ^  Co,  v.  Hilliard  et  aL    Very  good  illustrations  of  ^  ^^^^P* 
what  we  hold  in  this  case  may  be  found  in  Searle  v.  Reeves,  20  Pick.  Rep. 
and  in  Riddle  v.  Yamuniy  citing  the  case  of  Macornbee  v.        280. 
Parker.    The  two  latter  cases  are  a  commentary  upon  the  ^^  ^*^-  ^^• 
doctrine,  that  although  a  contract  for  the  sale  of  goods  be 
complete  and  binding  in  other  respects,  the  property  in  them 
50 
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OHABLBVTOif,  remains  in  the  vendor,  and  at  his  risk,  if  any  material  acts 
Jan.  184a    remain  to  be  done  before  the  delivery-r-unless  the  evidence 
^       ^constrain  the  belief  that  the  parties  did  not  contemplate  any 
^J°*"*    thing  else  to  be  done  before  delivery  :  and  we  are  aulmonish- 
Maii  dbCo.  ed  by  those  cases  to  look,  as  in  all  other  actions  on  contract, 
to  the  intention  of  the  parties,  as  indicated  by  the  proof!    In 
the  one  case,  though  the  plank  and  timber  were  in  the  hands 
of  a  bailee,  when  the  contract  was  made,  and  had  to  be 
measured  to  ascertain  the  means  of  fixing  the  amoimt  to  bo 
paid ;  and  in  the  other,  though  the  bricks  were  to  be  counted 
for  the  same  purpose,  yet  the  delivery  was  affirmed  to  have 
been  made  in  each  case.    While  the  general  principle  is  sen- 
sible, and  ought  to  be  maintained  as  wholesome  law,  it 
would  be  expedient,  for  the  very  purpose  of  maintaining  it, 
that  we  should  not  push  its  application  to  a  fanciful  extent ; 
and  in  so  doing  lose  sight  of  the  reasonable  indicia  of  the 
intention  of  the  parties  to  regard  the  delivery  complete  or  not 

If,  then,  the  delivery  of  the  com  shall  be  considered  as 
having  followed  the  order,  the  question  is  ended ;  for  th,ere  is 
no  room  to  debate  whether  the  defendants  had  the  right  of 
stoppage  in  transitu.  The  delivery  excludes  that  enquiry. 
Nor  is  there  any  thing  in  the  suggestion,  that  we  ascertain 
some  fact  or  other  as  to  the  particulars  of  the  contract,  by 
parol  testimony.  If  actual  delivery  had  been  made,  (and 
constructive  is  equivalent,)  the  whole  contract  might  be 
proved  by  parol.  So,  under  the  statute  of  frauds,  if  a  siii^Ie 
bag  had  been  delivered  as  a  part  of  the  article  purcbased| 
the  same  would  have  followed. 

Inasmuch  as  the  defendants  received  a  more  favorable 
charge  on  the  law  than  they  had  a  right  to  requiFe.  and  the 
plaintiff,  notwithstandmg,  has  obtained  a  verdict,  he  is  of 
course  entitled  to  retain  it ;  and  the  motion  in  behalf  of  de- 
fendants is,  therefore,  dismissed. 

O'Neall,  J. — Evans,  J. — ^Wardlaw,  J. — and  Frost,  J. 

concurred. 

Richardson,  J.  did  not  hear  the  argument  in  this  case. 
Motion  refused. 
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7%»  State,  ese  relatiem  Tait  and  M^gett,  t.  R,  Elfe,  OUvCaiaLBwrvH, 

sheriff.  Jan.  1849. 

Tlie  year's  income  which  a  citisen  of  Chaileston  is  bound  to  return  £dt  taxar    "^^  ^^^^ 
tion,  by  the  30th  of  April,  every  year,  \b  the  income  of  the  preceding  and  not        £]^ 
of  the  eorrent  year. 

Ko  buildings  within  the  City  of  Charleston,  whether  on  leased  lands  or  not> 
were  made  liable,  by  the  City  Ordinance  of  1844,  to  taxation,  apart  from  and 
independently  of  the  lands  on  which  they  stand,  except  such  as  were  therein 
specially  subjectod  to  such  taxation. 

Before  Waedlaw,  J.  <U  Charleston^  May  Temij  1848. 

Under  pleadings  in  prohibition,  questions  were  presented 
concerning  the  liability  of  the  relators  lo  certain  taxes  under 
Ordinances  of  the  City  Council  of  Charleston. 

An  Ordinance  of  March,  1844,  imposed  taxes  on  lands, 
&c,  ^whkh  shall  be  payable  by  the  persons  who  were 
owners  on  the  first  day  of  January,  and  taxes  upon  income 
&c.,  of  which  a  true  return  shall  be  made  to  the  City  Asses- 
sor, by  the  20th  day  of  April,"  and  directed  that  for  any  de- 
fault or  omission  in  the  return  required,  there  should  be  a 
doubling  of  the  tax,  of  which  a  list  should  be  deKvered  by 
the  Assessor  to  the  Treasurer,  on  or  before  the  15th  day  of 
August,  whereupon  the  Treasurer  shall  issue  executions  for 
the  double  tax,  to  be  enforced  by  the  City  sheriff. 

An  Ordinance,  re-enacting  the  taxes  for  the  preceding  year, 
was  passed  in  March,  1846,  which  exemptea  from  taxation 
^the  income  of  a  mechanic,  arising  from  the  trade  he  pur- 
sues," and  specially  subjected  to  taxation,  independent  orthe 
land,  those  buildings  which  stood  upon  lands  of  certain  soci- 
eties, leased  for  fire  years  or  more. 

The  relators  became  partners  in  the  business  of  compress- 
ing cotton  bales  by  means  of  a  screw  propelled  by  steam 
power,  and  in  1844  they  erected  a  building  for  carrying  on 
their  business,  on  Duwees'  wharf,  wherein  they  commenced 
to  compress  about  16th  January,  1845.  They  had  a  contract 
with  Dawes  and  others,  owners  of  the  wharf,  which  was 
afterwards  expressed  in  a  lease,  dated  June,  1845,  whereby  a 
piece  of  ground  on  the  wharf  was  demised  to  the  relators, 
with  the  right  for  them  to  erect  thereon  a  steam  cotton  press 
and  necessary  buildings,  for  three  years  certain,  and  two 
years  more  at  their  option,  they  paying  $1,500  per  annum. 
At  the  expiration  of  the  two  years,  the  buildings  to  be  taken 
by  the  lessors  upon  certain  terms ;  if  the  contract  should  end 
at  the  expiration  of  three  years,  the  lessees  to  have  liberty  to 
move  the  buildings ;  it  being  specified  that  the  lessees  should 
quietly  enjoy,  "free  from  State  and  City  Taxes." 

The  City  Assessor  applied  to  Tait, .  on  the  premises,  in 
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Chahleoton,  January,  1846,  concerning  the  assessment  of  the  buildings. 

^  Jan.  1849.  ^  rj%^^^  said,  very  well.     No  return  having  been  afterwards 

^       '  made,  the  Assessor  applied  again — objection  was  made  to  the 

®^***"    tax  on  the  income.    The  Assessor  assessed  the  buildings  at 

Eife.        $5,000,  and  the  income  at  $10,000 ;  the  taxes  at  the  rate  of 

60  cents  per  hundred  dollars,  fixed  by  the  ordinance,  came 

to  $76 ;  and  the  execution  was  issued  for  $150,  double  the 

amount.     The  relators  desired  that  the  collection  of  this 

execution  should  be  prohibited,  and  objected  to  the  tax  on 

the  income. 

1.  That  the  Ordinance  intended  to  include  only  such  in- 
come as  had  been  received  prior  to  the  first  of  January  pre- 
ceding ;  whereas,  here,  the  business  from  which  the  income 
was  supposed  to  have  proceeded,  had  not  begun  till  after  the 
1st  of  January. 

2.  That  there  was  no  income — the  expenses  having  ex- 
ceeded the  profits. 

3.  That  the  business  of  compressing  cotton  was  a  mechani- 
cal pursuit,  which  was  exempted  from  taxation. 

To  the  tax  on  the  buildings,  they  held  themselves  not  to  be 
liable,  because  lands  only  were  taxed,  and  for  the  taxes  on 
lands,  the  owners  of  the  lands  were  liable. 

Some  evidence  was  offered. 

Mr.  Lopez  gave  his  opinion,  that  pressing  cotton  was  a 
mechanical  pursuit,  but  he  did  not  know  that  either  of  the 
relators  was  a  mechanic. 

The  City  Assessor  testified  that  there  were  two  other  steam 
presses  within  the  City,  both  of  which  paid  the  tax  on  in- 
come in  1845 — but  the  owners  of  saw  mills  and  rice  pound- 
ing mills  in  the  City  have  not  paid  that  tax,  calling  them- 
selves mechanics.  Further,  that  the  value  of  the  land  (ex- 
clusive of  the  buildings)  had  been  included  in  the  assessment 
of  the  wharf,  which  was  made  in  fixing  the  tax  paid  by  the 
land  owners. 

It  appeared  that  in  1845  the  business  of  the  relators  stop- 
ped, and  the  buildings  passed  into  other  hands.  A  state- 
ment, made  by  an  accountant,  showed  that  the  losses  and 
expenses,  deducted  from  the  gross  receipts,  left  about  $2,700; 
from  which  various  claims,  some  of  which  were  disputed, 
were  to  be  met  If  all  the  claims  should  be  paid,  there  would 
be  a  final  loss  of  $600. 

The  Circuit  Judge  held,  that  the  relators  tv^ere  not  me- 
chanics pursuing  a  trade,  in  contemplation  of  the  Ordinance  ; 
that  they  were  bound,  by  20th  day  of  April,  1845,  to  have  re- 
turned their  estimated  income  for  the  current  year,  and  for 
default  thereof,  were  liable  to  a  double  tax  on  the  assessment 
which  had  been  made,  whether  there  had  been  any  nett  pro- 
fits or  not — and  that  the  buildings  were  not  liable  to  the  tax, 
distinct  from  the  land. 
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A  verdict  was  found  accordingly,  and  both  parties  appealed.  CPARLEaroN, 
The  defendant  moved  for  a  new  trial,  because  his  Honor  ^  ^^'  ^®^" 
charged  the  jury,  that  under  the  Ordinances  of  the  City 
Council,  the  buildings  and  machinery  of  the  relators,  upon 
leased  land,  could  not  be  assessed  for  taxation  apart  from 
and  independently  of  the  land. 

Porter,  City  Att'y. 

RELATORS'  GROUNDS  OF  APPEAL. 

1.  That  the  year's  income,  which  the  citizen  is  required  to 
return  by  the  20th  of  April,  every  year,  is  the  income  of  the 
preceding  year,  not  of  the  current  year ;  and  his  Honor  erred 
in  charging  the  jury  differently. 

2.  But  supposing  the  Ordinance  to  have  reference  to  the 
income  of  the  current  year,  the  relators  were  not  liable  to 
this  tax,  for  the  following  reasons. 

1.  That  the  business  of  compressing  cotton  is  a  mechani- 
cal pursuit ;  and  they  were  mechanics,  in  contemplation  of 
the  Ordinance,  and  not  liable  to  taxation  on  their  income  at 
all ;  and  his  Honor  should  have  so  charged  the  jury. 

2.  That  the  relators  did  not  commence  business  till  the 
last  of  January,  and  cannot  be  subjected  to  the  double  tax 
assessed  against  them ;  which,  under  the  Ordinance,  is  a 
penalty  for  not  returning  what  was  taxable  on  the  1st  of 
January. 

3.  That  there  was,  in  fact,  no  income :  the  profits  having 
been  absorbed  by  the  expenses,  and  his  Honor  erred  in  charge 
ing  the  jury  that  that  made  no  difference. 

Petigru  and  Lesesne,  Attorneys  for  Relators. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  first  question  in  this  case,  is  that  which  is  made  by 
the  City  attorney,  on  the  question  whether  the  buildings  and 
machinery  of  the  relators,  upon  leased  land,  can  be  assessed 
for  taxation.  That  they  can  be,  under  a  properly  worded 
Ordinance,  is  not  and  cannot  be  denied.  But  whether  under 
the  Ordinance  now  before  us  they  are  so  liable,  is  another 
question.  The  Ordinance  of  '44,  which  is  that  under  which  Qj^y  ijowa, 
the  assessment  is  made,  provides  that  "every  house,  building,  asSL 
lot,  wharf  or  other  land  or  estate  ;  also  every  building,  house 
and  improvement,  owned,  erected  or  held  by  any  individual 
or  individuals  on  land  under  a  lease  for  a  term  of  five  or 
more  years,  from  a  religious,  charitable  or  literary  society, 
shall  be  and  is  hereby  made  liable  to  a  tax  of  forty  five  cents 
on  every  hundred  dollars  of  the  full  value  thereof." 

What  is  meant  by  the  words,  house,  building  ?  Do  they 
mean  the  house  or  building  as  separate  from  the  ground  on 
which  they  lespec lively  stand :  or  do  they  comprehend  it? 
I  think  the  construction  might  be  either  way,  were  it  not  for 
the  other  words  used,  "or  other  landed  estate."    These  show 
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C^ABLfifTOK,  that  the  previous  words  must  have  been  used  in  the  same 
^  Jml  1849.  ^  gense,  as  descriptive  of  different  kinds  of  ''landed  estata'^   If 
^        this  ba  true,  then  the  words  house  or  building  mean  an  in^- 
▼7***"    proved  lot  of  land,  as  contradistinguished  from  "lot,"  another 
Elfe.       designation  of  land,  made  by  the  Ordinance.    The  subee- 
quent  part  of  the  Ordinance,  making  liable  to  taxation  build- 
ings-standing on  land  not  liable  to   taxauon,  strengthens 
much  this  view.  I  am  therefore  satisfied  with  the  decision  of 
the  Judge  below  on  this  point. 

The  next  and  only  other  question  which  I  propose  to  con- 
ader  is  whether  the  relators  were  liable  to  be  double  taxed 
for  not  returning  their  income.  They  began  their  busmess 
in  January,  1845.  It  is  under  the  tax  Ordinance  of  1846, 
passed  in  March,  that  they  are  supposed  to  be  liable.  The 
6th  sec.  of  the  Ordinance  of  '44  defines  this  matter  of  income, 
which  is  liable  to  future  taxation.  It  declares,  ''all  the  gross 
profit  or  gross  income,  arising  from  the  pursuit  of  any  tacul- 
tv,  profession  or  occupation,  trade  or  employment,  or  from 
tne  purchase  of  bonds,  (except  those  hereafter  excepted,) 
whether  in  the  profession  of  the  law,  the  profits  derived  from 
the  costs  of  suit,  counsel  fees,  or  other  sources  of  professional 
income,  and  on  the  amount  of  commissions  received  by  ven- 
due masters,  or  other  persons  vending  goods,  wares  or  mer- 
chandize, or  real  and  personal  property  on  commission,  shall 
be  liable  to  a  tax  of  fifty  cents  on  every  hundred  dollars: 
provided,  however ,  that  nothing  herein  contained  shall  be  so 
construed  as  to  subject  to  taxation  the  profit  or  income  o{ 
any  mechanic  arising  frcnn  the  work  and  labor  of  the  particu- 
lar trade  he  pursues,"  d^c.  What  is  meant  by  "gross  profit 
or  gross  income  arising,"  &c  ?  Do  they  mean  the  gross  pro- 
fit or  gross  income  arising  in  the  current  year ;  or  do  they 
mean  the  gross  profit  or  gross  income  arising  from  the  busi- 
ness of  the  past  year  ?  This  last  is,  I  am  persuaded,  the  true 
meaning  of  the  words,  in  every  way  in  which  they  can  be 
considered.  What  is  profit  or  income ;  some  possibility  yet 
to  arise ;  or  something  which  has  been  realized  1  Can  there 
be  two  opinions  about  it  ?  Many  eneage  in  business,  like 
the  relators,  and  expect  to  realize  wealth,  when,  instead  of  it, 
they  experience  loss !  Is  it  gross  profit  or  income  to  be 
1^600  less  than  all  the  receipts  7  Neither  the  Judge  below, 
nor  the  City  attorney,  has  maintained  such  a  proposition.  In- 
deed any  one  who  would  talk  of  such  a  result  being  profit 
or  income,  would  be  wiser  or  madder  than  all  the  rest  of  his 
race. 

Take  the  words  of  the  Ordinance  j  they  in  every  instance 
import  a  past  and  not  a  future  sense.  The  profit  or  income 
arising  from  the  pursuit  of  anv  faculty,  profession  or  occupa- 
tion, trade  or  employment,  whether  in  the  protession  of  the 
law  the  profits  be  derived  from  the  costs  of  suit,  counsel  fees 
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OT  Other  sources  of  professional  income,  is  declared  liable  to  CsABLimar, 
the  tax.  Let  us  pause  here  for  a  moment ;  how  can  there  be  ^  '^*°'  _\ 
income  to  be  derived  from  costs  of  suit,  counsel  fees  or  other  «."  o 
sources  of  professional  income  hereafter  to  arise  ?  We  may  "®^^*® 
very  well  know  how  much  a  lawyer  in  the  past  year  may  Eife. 
have  received  from  tax  costs,  counsel  fees,  or  conveyancing. 
But  what  income  he  is  to  have  from  cases  to  be  brought,  ad- 
vice to  be  given,  or  conveyances  to  be  prepared,  is  too  much 
an  aflfair  of  guess,  and  depending  on  other  wills  than  his 
own,  to  be  called  income! !  Again,  the  tax  is  to  be  on  gross 
profit  and  income  "on  the  amount  of  commissions  received 
by  vendue  masters  or  other  persons  vending  goods,  wares  or 
merchandize,  or  real  and  personal  property  on  commission." 
How  is  this  to  be  ascertained.  The  Ordinance  tells  us  it  is 
on  the  commissions  received  and  not  on  those  to  be  received. 
In  another  portion  of  this  section,  the  tax  is  to  be  levi^  on 
the  gross  profit,  and  income,  "from  the  purchase  of  bonds.'' 
What  is  meant,  bonds  to  be  bought,  or  on  bonds  bought  7 
clearly,  purchase,  means,  title  acquired.  The  only  woid,  in 
the  whole  section,  which  does  not  indicate  a  past  sense,  is 
the  word  "arising."  That  might,  if  a  tax  could  be  levied  on 
every  tittle  of  income  as  it  arose,  import  a  present  sense.  But 
such  cannot  be ;  and  it  may  have  been  used  in  a  past,  as 
well  as  a  future  sense.  It  may  be  considered  that  the  coun- 
cil used  it  in  this  sense,  "gross  profit  or  income  of  the  past 
year,  arising  from  the  pursuit,"  d&c.  This  is  no  stramed 
meaning  of  the  words,  and  may  be  very  well  adopted. 

Taxes  both  in  the  State  and  City  are  levied  on  persons 
and  property  in  a  past  sense.  The  fiscfil  year  of  the  State 
bc^gins  the  1st  of  October,  that  of  the  City  the  first  of  Janua« 
ry.  Whatever  is  liable  to  taxation,  found  in  the  hands  of 
any  one,  at  either  of  these  periods,  is  to  be  returned.  Real 
and  personal  property  is  so  returned,  and  so  must  income  be 
returned,  under  the  Ordinance  of  the  City.  It  is  the  income 
of  the  past  year,  realized  and  ascertained  before  the  first  of 
January  of  the  current  year,  which  can  be  returned ;  and  if 
this  be  not  done,  within  the  time  required  by  law,  the  City 
assessor  may  assess,  and  a  double  tax  follows.  But  these  re- 
lators had  no  income  to  return.  They  began  their  business 
after  the  time  to  which  the  tax  relates.  The  case  of  Carter 
T»  BurgeTj  tax  collector^  is  an  authority  of  our  Court  in  the  i  McMuD. 
last  resort,  that  a  tax  may  be  levied  of  future  operations,  if  ^^^* 
.the  words  clearly  shew  that  was  the  intention,  otherwise  it 
would  be  levied,  as  is  usual,  of  what  has  been  done  in  the 
past  ypar.  In  this  case,  there  are  no  words  which  shew  that 
the  City  intended  to  levy  a  tax  on  a  conjectural  estimate  of 
what  might  be  a  man's  profits,  in  his  business  for  the  current 
year. 

These  views  dispose  of  the  whole  subject  in  controversy ; 
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Chablbstow,  it  is  therefore  thought  better  to  end  it,  by  setting  aside  the 
L_^  _ly  verdict,  and  ordering  the  writ  of  prohibition,  which  is  accord- 
_,^  t!       *  ingly  done. 

The  State        ^  ^  ,  * 

T.  Richardson,    J. — Evans,   J. — and  Withers,  J. — con- 

Pinkney.     curred. 

Frost,  J. — concurred  in  the  conclusion,  respecting  the 
tax  on  income,  but  not  respecting  the  tax  on  the  houses. 
Yerdict  set  aside^  and  writ  of  prohibition  ordered. 


The  Staie^  ex  rel.  B,  F.  Hunt,  v.  H.  L.  Pinckney,  Tax 

Collector, 

A  Mandamus  does  not  lie  to  compel  a  Tax  Collector  to  receive  in  payment  of 
taxes  the  "  special  indents"  issued  by  tlie  State  in  1788,  or  previously. 

"Paper  medium"  and  "special  indents"  are  distinct  and  separate  public  liabilities; 
and  the  latter  are  not,  in  their  origin,  purpose,  or  the  liability  they  express,  in- 
cluded in  the  description  of  the  former,  so  as  to  be,  under  that  head,  receivable 
in  the  payment  of  taxes. 

Before  Frost,  J.  ai  Chambers^  Charleston,  1847. 

The  object  of  the  rule  was  to  test  the  vaUdity  of  certain  in- 
dents being  evidences  of  debt,  issued  by  the  State,  of  which 
this  is  a  copy : 
State  of  South  Carolina — 

Pursuant  to  the  Act  to  raise  supplies  for  the  year  1788,  this 
special  indent  of  five  pounds  shall  be  received  in  payment  of 
taxes.  [Seal] 

J.  Deveaux.  )    Industria  et  virtus 

J.  Ballentine.    )    Prima  nobilitas. 

The  relator  tendered  this  money  in  payment  of  taxes  for 
the  year  1846,  which  was  refused.  The  relator  insists  that 
it  was  an  enduring  contract  by  the  State,  who  received  full 
value.  The  report  and  the  several  Acts  of  Assembly  wUl 
set  out  enough  to  exhibit  the  questions  made. 

The  relator  moved  for  a  rule  against  the  respondent,  to 
shew  cause  why  a  mandamus  should  not  be  issued  to  re- 
quire him  to  receive,  in  payment  of  the  taxes  assessed  for  the 
year  1847,  certain  special  indents,  amounting  to  £50,  issued 
pursuant  to  the  Act  to  raise  supplies,  passed  in  1788. 

His  Honor  ruled  as  follows.  It  is  not  the  official  duty  of 
the  respondent  to  receive  such  indents  in  payment  of  taxes ;  it 
is  clear  that  this  Court  has  no  authority  to  interfere  hi  behalif 
of  the  relator,  by  issuing  a  mandamus  to  the  respondent  so  to 
receive  them. 
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The  Act  of  1843,  prescribing  the  duties  of  the  Tax  CoUee-  Ckarlmtok, 
tors  in  the  collection  of  supplies,  directs  that  "all  taxes  shall ^  ^■"'  ^^^' 
be  paid  in  specie,  paper  medium,  or  the  notes  of  specie  pay- 
ing banks."  This  direction  to  the  Tax  Collectors,  to  receive 
certain  securities  in  payment,  is  prohibitory  of  the  receipt  of 
any  other  description.  If  the  special  indents  are  not  compre- 
hended in  ^  paper  medium,"  the  respondent  can  have  no  au- 
thority to  take  them  in  paymei^t. 

Special  indents,  of  the  character  of  those  claimed  by  the 
relator,  were  first  issued  under  the  Act  to  raise  supplies  for 
the  year  1784.    They  were  issued  for  the  express  purpose    *  Stat  689. 
of  paying  the  interest  of  the  public  debt  of  that  year,  and 
were  declared  to  be  receivable  in  payment  of  the  taxes  of  that 
year  only.    Provision  was  made  for  the  redemption,  in  spe- 
cie, of  the  balance  of  the  issue  which  might  not  be  extin- 
guished in  payment  of  taxes.    In  1785,  the  payment  of  the  4  Stat  690. 
interest  of  the  public  debt  was  provided  for  in  the  same  man- 
ner.   In  1786  and  1787,  the  other  issues  of  special  indents  *  ®  5^5^'  * 
were  made  for  the  same  purpose;  and  all  preceding  indents        ' 
were  declared  to  be  receivable  in  payment  of  taxes  due  for  the 
several  years  in  which  they  were  issued,  indiscriminately. 
The  Act  of  1788  directs  that  «  special  indents  shall  be  re-    *  ^^  ^' 
ceivable  by  the  collectors  and  treasurers  in  payment  of  tax- 
es."   By  the  fourth  section  it  is  provided  that  the  issues  of 
1784,  1785,  1786,  and  1787,  be  indiscriminately  received  in 
payment  of  the  taxes  imposed  by  that  Act,  and  the  tax  Acts 
of  the  years  specified.    By  the  clause  fixing  the  rates  of  tax- 
ation, it  is  directed  that  payment  should  be  made  in  "  special 
indents,  specie,  or  paper  medium."  It  might  admit  of  a  ques- 
tion whether  the  special  indents,  issued  under  the  Act  of 
1788,  were  not,  like  those  of  the  previous  years,  made  and 
intended  to  be  receivable  only  in  payment  of  the  taxes  of  the 
yeaiB  specified,  and  receivea  by  the  public  creditors  on  that 
security,  and  the  special  appropriation  made  by  that,  and  the 

S receding  Acts,  for  the  payment  of  the  interest  of  the  public 
ebt.     The  Act  to  raise  supplies  for  the  year  1789  directs  5  Stat  130. 
that  the  payment  of  the  taxes  shall  be  received  in  "  specie^ 
or  paper  medium ;"  and  that  the  special  indents  which  may 
be  issued  for  the  year  1789,  shall  be  received  in  pa3rment  of  ' 
the  taxes  for  the  years  1784,  1785,  1786,  1787,  and  1788. 
The  Act  of  1789  is  not  mentioned.    From  that  time  to  the 
present,  all  the  tax  Acts  direct  payment  to  be  made  in  speciei 
"paper  medium,"  notes  of  particular  banks,  or  of  specie  pay- 
ing banks.     The  Act  of  1794  declares  that  ''nothing  shaUj^'^^P-^' 
be  received  in  payment  of  taxes  but  specie  and  the  paper  me-     '  &c.' 
dium^  issued  by  authority  of  the  Legislature,  and  bank  paper, 
redeemable  in  gold  and  silver,  and  pay  certificates  of  the     P*  ^®' 
members  of  the  Legislature." 
"  The  paper  medium"  was  a  public  debt  entirely  distinct 
61 
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CBARLsiroN,  fjTom  '^  special  indents."    It  was  created  under  an  Act  passed 
^  Jan.  1819.    ^  jygg^  entitled,  "  An  Act  to  establish  a  medium  of  circula- 
"g^      tion,  by  way  of  loan,  and  to  secure  its  credit  and  utility." 
The^Btete   qij^^  object  of  the  Acl  is  recited  to  be  to  afford  a  speedy  and 
Pmckney.    effectual  relief  to  the  great  and  general  distress  of  the  citi- 
zens, from  the  scarcity  of  money  to  answer  the  calls  of  inter* 
4  StaL  712.   nal  trade,  ^'by  introducing  a  paper  medium  of  circulation  up- 
on solid  foundations."    it  authorized  the  issue  of  ''paper 
bills,"  purporting  "to  pass  in  payment  to  the  treasurers  of  the 
State,,  in  discharge  of  all  debts,  duties,  and  taxes,  payable 
thereto  in  gold  or  silver  coin,  during  the  term  df  fiye  years.'* 
These  bills  were  issued  to  citizens  of  the  State,  by  way  of 
loan,  on  the  mortgage  of  real  estate.    They  form  the  subfect 
of  frequent  and  long  continued  legislation,  under  the  invaria- 
ble description  of  '^the  paper  medium."    (See  4.  Stat.  748  and 
6th  Stat.  pp.  61,  166,  192,  210,  and  other  pages  referred  to  in 
the  index,  under  the  title  of  "  paper  medium.") 

From  this  summary  enquiry  into  the  origin  of  "paper  me^ 
dium,"  and  "  special  indents,"  it  appears  that  they  are  distinct 
and  separate  public  liabilities ;  and  that  the  latter  are  not.  in 
their  origin,  purpose,  or  the  liability  they  express,  includea  in 
the  description  of  the  former.  The  distinction  between  them 
is  recognized  in  the  tax  Act  of  1788,  and  is  maintained  through 
the  entire  course  of  legislation  since  that  time.  The  "  paper 
medium"  expresses  the  bills  of  credit  which  were  issued  to 
supply  a  deficient  circulation.  Though  not  made  a  general 
tender  in  payment  of  debts,  by  the  instalment  law  parsed  in 
5  StaL  91.  j7^^  purchasers  at  sheriff's  sales  had  the  option  to  pay  in 
specie,  or  paper  medium.  "  Special  indents"  were  issuea  for 
the  specific  purpose  of  paying  the  interest  annually  due  on  the 

Jmblic  debt,  by  permitting  the  creditor  to  discount  his  claim 
or  mterest  against  the  demand  for  taxes. 

It  is  not  material  to  the  decision  of  this  motion,  that  the  va- 
lidity and  justice  of  the  relator's  claim  should  be  investigated, 
by  reference  to  the  terms  of  credit  on  which  special  indents 
were  received  by  the  public  creditors,  or  the  provision  made 
for  the  payment  of  them,  by  the  several  Acts  under  which 
they  were  issued,  or  by  the  application  of  the  presumptions  of 
law  and  fact,  against  the  relator's  right,  arising  from  the  great 
lapse  of  time.  Even  if  the  State  were  unquestionably  liable 
to  pay  these  indents,  this  Court  has  no  jurisdiction  to  enforce 
the  payment.  If  in  any  case  this  Court  can  interfere,  by  man- 
damus, in  behalf  of  a  creditor  of  the  State,  to  compel  pay- 
ment  of  his  demand,  it  can  only  be  when  the  Legislature 
has  directed  an  officer,  in  possession  of  funds  for  that  pur* 
pose,  to  discharge  a  debt,  and,  in  violation  of  his  duty,  he  re- 
fuses to  do  so. 

Nor  is  it  necessary  to  decide  whether,  under  the  Act  of 
1788,  the  receipt  of  these  indents,  in  payment  of  taxes,  was 
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not  limited  to  the  taxes  of  that  year/ and  of  those  mentioned  Chaklbstok. 
in  the  Act.    If  the  State  should  issue  indents,  or  other  obliga-^  ^*°'  ^^^\ 
tions,  and  charge  the  annual  taxes  with  the  payment  of  them,  *^r — "TT!^ 
and  neglect  or  refuse  to  authorise  the  tax  collector  to  receive     m^s 
such  obligations  in  payment,  it  would  be  a  public  delinquen-     ^; 
cy  which  could  not  be  redressed  by  a  mandamus  to  the  tax  CaideretaL 
collector  to  discharge  the  obligations  of  the  State,  by  receiv- 
ing  them. 

The  special  indents,  tendered  by  the  relator  to  the  respon- 
dent, not  being  included  in  the  aescription  of  '*  pape.r  me- 
dium," the  respondent  was  not  authorized  to  receive  them  in 
payment  of  taxes ;  and  the  motion  was  refused. 

The  Relator  appealed,  upon  the  grounds : — 

1.  The  paper  medium,  offered  to  the  tax  collector,  was  a 
contract  made  by  the  State  of  South  Carolina,  for  which  she 
received  full  value ;  and  she  is  not  authorized  to  violate  it,  as 
it  amounts  to  repudiation,  and  is  against  the  constitution  of 
the  United  States,  providing  that  no  State  shall  pass  "any  law 
impairing  the  obligation  of  contracts." 

2.  That  the  time  when  this  paper  medium  is  to  be  received 
in  payment  of  taxes^  not  being  limited,  the  State,  after  receiv- 
ing full  value,  is  not  at  liberty  to  limit  the  same  to  any  year, 
or  to  pass  a  statute  of  limitations  in  its  own  favor. 

3.  because  the  tax  collector  is  bound  to  carry  out  the  Act 
authorizing  the  holder  to  tender  the  obligations  of  the  State 
in  payment. 

Huntf  for  the  motion. 
JBayne,  Attorney  General,  contra. 

The  whole  Court  concurred  in  the  opinion  of  the  Circuit 
Judge,  for  the  reasons  assigned  in  his  report, 
And  the  motion  was  dismissed. 


T%e  Bank  of  St.  Mary's  v.  A.  Calder. 
The  Same  v.  T.  Street. 

The  pajnnent  of  overdrafts  by  a  cashier  appointed  to  keep  money,  and  pay  it  to 
the  checks  of  persons  entitled  to  drattr,  is,  without  some  special  excuse,  a  viola- 
tion of  duty.    Minor  v.  TTke  Mechanics  Bomk,  1  Pet  46. 

By  his  own  act,  whethei  obtaining  a  judgment  in  the  name  of  his  principal  or 
any  other  act,  an  agent  cannot  discharge  his  liability. 

An  agent's  right  to  lend  money  being  clear,  a  recognition  of  the  loan,  in  a  suit 
between  the  principal  and  the  borrower,  has  no  necessary  tendency,  in  an 
enq^inry  betweoi  the  agent  and  the  principal,  to  show  the  principal's  approval 
of  the  teeufity. 
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« 

©■"twMii,     Bepre  Wardlaw,  J:  at  Charleston,  Moff  Tfarm,  1848. 

"^      v"  #a        These  were  actions  of  debt  on  bond,  commenced  Febnuoy, 

jgLyt      1844.    The  bond  was  by  W.  J.  Vincent,  and  the  two  defend- 

T.         ants,  dated  13th  November,  1841,  payable  to  the  Bank  of  St 

Calte  €«  aL  Mary's,  with  condition  that  the  said  W.  J.  Vincent,  agent  of 

the  said  Bank  in  Savannah,  should  well  and  truly  conduct 

himself  as  such  agent,  should  account  for  all  sums  of  money 

roceived  by  him,  and  should  save  harmless  the  said  Bank 

from  .all  loss  which  might  arise  from  his  non-feasance  or 

misfeasance. 

General  performance  was  pleaded. 

The  replication  was,  that  Vincent,  from  the  date  of  the 
bond  until  May,  1843,  was  employed  as  agent  of  the  said 
Bank  in  Savannah,  and  on  20th  May,  1842,  at  Savannah, 
whilst  he  was  entrusted  with  the  nmnagement  of  the  saia 
Bank,  under  the  name  of  an  agency,  permitted  one  Isaiah 
Davenport  to  overdraw,  on  various  checks,  to  wit :  One  ibr 
$947  52 ;  two  for  $200,  three  for  $41,  four  for  $1,300— all 
drawn  by  the  said  Davenport  without  funds,  paid  out  of  the 
funds  of  the  Bank  without  authority,  and  in  violation  of  his 
duty.  The  rejoinder  was,  that  Vincent  did  not  violate  his 
duty  as  alleged,  and  issue  was  joined  thereon. 

Evidence, — ^The  Bank  of  StMary's  was  incorporated  by 
the  State  of  Georgia — ^John  G.  Winter  was  nominally  its 
President,  really  was  its  entire  owner.  He  did  business  in 
the  name  of  the  Bank  at  various  offices,  of  which  one  was 
at  St.  Mary's,  one  at  Augusta,  one  at  Savannalu  He  him* 
self  resided  usually  at  Augusta,  but  frequently  visited  Savannah 
and  sometimes  was  at  New  York.  Vincent  was  chief  aeent, 
or  was  director  of  the  agency  at  Savannah.  Under  nim, 
was  generally  a  cashier,  and  some  clerk.  Frank  Winter  (no 
kinsman  of  John  G.  Winter's,^  was  '41  to  '43  in  the  employ 
of  John  G.  Winter,  occasionally  the  cashier  at  Savannah — 
sometimes  about  Augusta  or  elsewhere,  and  sometimes  bore 
instructions  from  John  G.  Winter  to  Vincent.  There  was  also 
a  confidential  agent  of  John  G.  Winter's  at  New  York,  who 
in  the  name  of  John  G.  Winter  wrote  to  Vincent  from  New 
York,  and  who  received  and  attended  to  letters  which  Vin- 
cent addressed  to  John  G.  Winter,  at  New  York.  Corres- 
pondence by  letter  was  also  carried  on  between  John  G.  Win- 
ter at  Augusta,  and  Vincent  in  Savannah.  Vincent  remained 
as  agent  until  May,  1843,  or  some  later  day  in  that  year — 
when  he  quit,  or  soon  afterwards,  his  health  failed,  and  he 
died  in  that  year  or  the  beginning  of  the  next.  Demand  of 
compensation  for  damages  or  loss  occasioned  by  his  miscon- 
duct, including  the  natters  mentioned  in  the  replication,  and 
others  also,  was  made  upon  the  defendants,  his  sureties,  after 
his  death. 
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Isaiah  Davenport  waa  in  1842  a  trader  in  Savannah,  who  9f  ^*^^"> 
bought  cotton  and  rice,  and  shipped  them  to  New  York.  He  ^J*^^^* 
flude  his  .deposits  in  the  Bank  of  St  Mary's,  and  received  \^^^r^ 
his  accommodations  there — he  owed  a  balance  on  account  of     j^Ltfa 
aome  old  partnership  matters  to  Irvine  of  New  York,  and        t. 
had  a  letter,  dated  I4th  December,  1841,  from  Irvine  to  him.  CaUeretaL 
(of  which  a  copy  was  sent  to  Vincent,)  wherein  Irvine  agreed 
that  he  would  accept  for  Davenport,  drafts  on  actual  consign- 
Bients  made,  and  would  keep  the  business  which' Davenport 
might  do  with  him  under  this  arrangement,  distinct  from  the. 
old  transactions. 

The  account  of  Davenport  with  the  Bank,  kept  by  Y incent, 
contains  many  items :  bills  drawn  by  D.,  and  discounted  by 
the  Bank,  and  money  deposited  by  D.  on  one  side ;  on  the 
other,  checks  paid  to  D.  by  the  Bank.  All  the  bills  and 
checks  spoken  of  in  the  evidence,  are  mentioned  in  this  ao- 
count,  except  the  check  of  $947  62,  which  is  no  where  en- 
tered. 

The  checks  of  Davenport,  mentioned  in  the  replication,  to 
wit :  ^47  62,  dated  20th  May  1842,  and  those  of  $200,  f  41, 
and  $1,300,  dated  21st  May,  were  exhibited,  and  except  the 
one  for  $947  62,  stand  in  the  account  opposite  to  their  several 
dates,  although  itwas  contended  on  the  part  of  the  defendants 
that  those  dates  were  not  intended  to  fix  the  times  of  pay- 
ment 

Davenport  had  no  funds  in  the  Bank  between  the  20th 
and  26Ui  of  May,  1812 ;  but  on  the  latter  day,  Davenport's 
bill  on  Irvine,  New  York,  for  $2,600,  at  sixty  days,  was  dis- 
counted. When  presented,  acceptance  was  refused ;  it  was 
protested,  and  formal  claim  on  account  of  it  afterwards  made 
upon  Irvine,  by  Winter's  agent,  at  New  York. 

Afterwards  a  judgment  at  Savannah  was  obtained,  the  Bank 
of  St  Mary's  against  Da?enport,  for  the  amount  contained  in 
Ihe  four  checks  above  mentioned,  as  for  money  lent — the 
suit  having  been  commenced  28th  June,  1842,  and  prosecu- 
ted by  an  attorney,  under  the  instructions  of  Vincent,  and 
Vincent  and  Davenport  both  concurring  in  the  statement  that 
the  money  had  been  lent  Frank  Winter's  testimony,  by 
commission,  shews  that  he  has  heard  Winter  give  instruo- 
tions  to  Vincent  at  Savannah,  and  that  at  some  time  he  heard 
Winter  instruct  Vincent  not  to  advance  to  Davenport ;  the 
date  he  cannot  remember,  but  he  thinks  it  was  in  the  Spring 
18^ ;  whether  before  or  after  the  bill  of  $2,600  was  drawn, 
cannot  say. 

Aft^  the  death  of  Vincent  all  the  books  and  papers  relat- 
ing to  Che  agency  came  to  the  hands  of  Winter,  and  l^sides 
the  letter  of  Irvine  to  Davenport,  above  mentioned,  many  le^ 
ters  were  produced,  of  which  the  most  material  parts  in  sub- 
stance are  as  foltows :  all  dated  1842. 
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CHiiiLBwoir,      January  18 — ^Winter  in  Augnsta  to  Vincent,  remarking 

^  Jan.  1849.  ^  concerning  some  transactions  with  other  persons,  "I  see  an 

_    ."ro  '  overdraft  of  forty-one  cents — ^you  ought  not  to  let  one  of  four 

mL^s      <5ents  stand  a  day." 

T.  May  13 — Vincent  to  Winter  in  New  York,  *1  am  inclined 

Cabkretal.  to  think  that  Davenport  will  stop  shipping.    I  have  told  him 

he  must  find  some  other  place  to  draw  at  sight." 

May  14 — Winter,  in  New  York  to  Vincent,  (wriUen  be- 
fore the  last  could  have  been  received,)  "I  am  not  afraid  of 
Irvine,  but  am  fearful  that  Davenport  may  overdraw,  and 
Irvine  refuse  to  accept.  I  have  just  met  Irvine's  clerk.  You 
ought  to  make  D.  send  his  invoices  by  the  same  mail  as  the 
bill  of  lading  and  draft." 

May  18 — Vincent  to  Winter  in  New  York,  "D.  has  been 
dealing  largely — yesterday  I  put  a  stop  to  his  drawing  with- 
out all  the  vouchers." 

May  19 — Vincent  to  Winter  in  New  York,  "D.  has  gone 
on  too  rapidly  for  one  without  means ;  he  owes  several  ship- 
pers, whose  cotton  has  been  sent  three  weeks," 

May  19 — Winter  in  Augusta  to  Vincent,  ''be  careful  that 
D.  does  not  draw  for  more  than  he  ships." 

May  26 — Vincent  to  Winter  in  New  York,  ''Enclosed  is 
D's.  diraft  for  $2,500,  to  be  accepted  by  Irvine,  which  covers 
the  balance  of  his  shipments,  not  before  drawn  for  " 

May  27 — Vincent  to  Winter  in  New  York,  '*D.  is  in  a 
worse  fix  than  I  supposed ;  I  had  let  him  have  $1,500,  for 
which  he  was  to  let  me  have  bills  of  lading  for  shipment  of 
rice  yesterday,  but  has  not,  and  I  fear  cannot.  Enclosed  is 
the  second  part  of  his  bill  for  $2,500." 

July  6 — Winter  in  New  York  to  Irvine,  claims  funds  of 
D.  for  payment  of  bill  for  $2,500,  dated  26th  May,  '^of  which 
lam  owner  and  holder^ 

WUliam  M.  Martin. — (  Witness  called  by  the  oZotiUt^ 
and  re-called  by  defendants,)  has  experience  in  banking  and 
exchange ;  not  regular  to  allow  a.  customer  to  overdraw ; 
but  it  is  usual  in  New  York  to  overdraw  and  make  good  at 
3  o'clock,  the  same  day.  It  is  not  overdrawing  to  draw  against 
money  lent  on  a  bill,  although  the  bill  may  be  afterwards 
protested,  and  loss  be  thus  occasioned  to  the  Bank. 

Isaiah  Davenport. — A  witness  for  defendants,  by  commis- 
sion. Winter  controlled  the  Bank — and  saw  the  accounts — 
I  had  frequently  overdrawn,  and  then  given  bills  drawn 
against  shipments,  to  reimburse  the  Bank — such  bills  I  had 
sold  to  Winter  himself.  The  bill  of  $2,500  was  not  intended 
to  fill  up  overdrafts  only ;  if  it  hkd  been  paid,  there  would  have 
been  a  balance  due  to  me — ^but  I  had  overdrawn,  and  gave 
this  bill  drawn  against  the  balance  undrawn  of  previous 
shipments,  to  pay  as  I  had  before  doue.  The  bill  was  not 
drawn  on  any  particular  lot  of  cotton ;  heavy  losses  had  come, 
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and  my  fiinds  were  appropriated  to  an  old  partnership  debt.  CHAaLssTON, 
Oyerdraft  is  an  irregularity — I  had  no  authority  to  draw  on  ^  '^*°'  ^^^'  ^ 
Irvine  ad  Wntum.  _    ./  r  a  ^ 

WiUiam  Vincent,  {son  of  W.  J.  Vincent.—  Witness  for     Ma^s 
defendants,)  was  with  my  father  in  Savannah,  as  clerk — after         v. 
a  month  from  his  entering  upon  the  agency,  until  he  quit —  Galder^al. 
often  saw  Winter  in  the  office ;  he  always  looked  over  the 
books;  heard  my  father  say  to  Winter,  that  Davenport  had 
offered  a  bill  for  $2,600 — and  he  (Vincent)  had  refused  it. 
Winter  said,  "l^  him  have  the  money,  but  donH  let  him 
know  thai  I  know  any  thing  about  it"    After  the  bill  had 
been  offered,  (as  father  usually  took  bill  of  lading  along  with 
the  bill  of  exchange,  and  no  bill  of  lading  had  come,)  I  went 
for  it    Davenport  said  that  the  vessel  was  undergoing  a 
smoking,  and  he  could  not  get  it.     Then  Winter  told  father 
to  indulge  Davenport,  but  not  let  D.  know  that  he  had  di- 
rected it* 

I  never  heard  of  this  claim  till  a  month  after  father's  death. 
I  do  not  know  how  it  happened  that  the  check  for  $947  52, 
was  not  entered  in  the  book.  I  cannot  say  whether  the  money 
was  paid  before  or  after  the  bill  was  drawn. 

His  Honor  left  it  to  the  jury  to  decide,  from  the  evidence, 
whether  W.  J.  Vincent  had  paid  Davenport's  overdrafts ;  if 
he  had,  whether  in  so  doing  he  had,  without  authority,  vioia* 
ted  the  duty  incident  to  his  employment,  or  had  been  author- 
ized either  by  the  express  instructions  of  Winter,  or  by  in- 
structions involved  in  the  known  course  of  business,  or  in  the 
previous  transactions  with  Davenport,  which  Winter  had  ap- 
proved ;  and  whether  there  had  been  such  adoption  of  Vin- 
cent's acts  by  Winter,  as  shewed  that  they  had  been  either 
previously  authorised  or  subsequently  affirmed. 

He  told  them  he  thought  that  if  the  plaintiff  was  entitled 
to  recover,  he  should  recover  not  only  the  principal  sum  lost 
by  the  agent's  breach  of  duty,  but  also  interest  upon  it. 

The  jury  found  for  the  plaintiff  the  principal  suqpi  of  the 
four  checks, — $2,488  62,  without  interest. 

Both  defendants  appealed ;  one, 

1.  Because  the  plaintiff,  upon  the  full  knowledge  of  the 
facts,  adopted  the  act  of  his  agent,  and  thereby  discharged 
him  from  further  liability. 

2.  Because  the  verdict  is  against  law  and  evidence. 

The  other, 

I.  Because  all  the  evidence  and  all  the  circumstances 
proved  that  W.  J.  Vincent  was  at  no  time,  during  his  life- 
time, held  or  considered  bound  for  the  loss  arising  from  the 
transactions  with  Isaiah  Davenport.  The  evidence  conclu- 
sively showing  that  no  demand  had  ever  been  made  on  him, 
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Cbablbston,  and  the  conduct  of  the  plaintiff  being  wholly  irfeooodleaUe 
Jan.  18^.    ^jjj  j^ny  responsibility  irom  him. 

^^ ^ '     2.  Because  th6  various  acts  of  the  Bank  in  demanding 

®^!^,  ®*-  payment  of  the  bill  of  exchange,  drawn  on  Richard  Irvine,  in 
^^  '      New  York,  and  the  suit  instituted  against  Isaiah  Davenport 
Calder  et  al.  in  Savannah,  amount  to  such  a  ratification  and  ad(^tion  by 
the  principal  of  the  act  of  the  agent,  as  in  law  would  exone« 
rate  the  agent  from  liability. 
A.  O.  Sr  Qraih  and  Metnminger,  for  the  motiona 
Fetigru,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

I  would  on  the  circuit  have  been  satisfied  with  verdicts 
for  the  defendants.  I  felt  a  prejudice  against  dealings  carried 
on  by  a  single  individual,  under  the  name  of  a  corporate 
body.  I  epuld  see  no  motive  for  W.  J.  Yincent  lo  favor 
Davenport  to  the  injury  of  his  employer ;  and  I  thought  that 
the  delay  of  all  complaint  until  Vincent  was  dead,  with  the 
various  circumstances  from  which  might  be  inferred  the 
knowledge  and  approval  by  John  G.  Winter,  or  his  acknowl- 
edged agents,  of  Yincenf  s  acts  in  the  transaction  now  com- 
plained of,  might  well  be  considered  to  sustain  the  testimony 
of  William  Yincent,  which  to  me  seemed  to  be  candid  and 
credible.  But  of  all  these  matters  the  jury  were  the  proper 
judges ;  and  in  support  of  their  verdict,  it  may  be  observed 
that  in  the  letters  of  the  26th  and  27  May,  there  are  expres* 
aiona,  not  contained  in  the  report,  which  are  hardly  recoo* 
ciieable  with  the  notion  that  before  writing  these  letters  Yin^ 
cent  had  received  from  Winter  directions  to  discount  the  bill 
of  Davenport,  not  accompanied  by  evidence  of  an  actual  con- 
signment upon  which  it  was  drawn,  or  that  the  bill  of  2,500 
had  been  discounted  before  payment  of  the  four  checks. 

The  payment  of  overdrafts  by  a  cashier  appointed  to  keep 
money  and  pay  it  to  the  checks  of  persons  entitled  to  draw, 
mSmuum^*  is,  without  some  special  excuse,  a  violation  of  duty. 
Bank,  1  Pet.  Winter  seems  to  have  entertained  great  horror  of  any  over- 
46.  draft,  and  to  have  given  to  Yincent  repeated  cautions  con- 
cerning Davenport,  and  Irvine's  engagement  to  accept  only 
bills  drawn  on  actual  consignments ;  notwithstandmg  these 
matters  let  it  be  admitted  that  the  bill  of  $2,500  might,  (if 
there  was  reason  to  believe  that  funds  to  meet  it  were  m 
Irvine's  hands,)  have  been  properly  discounted,  as  one  which 
was  intended  to  cover  previous  short  drafts,  although  at- 
tended by  no  cotemporaneous  consignment,  and  that  the 
checks  of  Davenport,  drawn  in  anticipation  of  a  proper  dis- 
count previously  agreed  upon,  woula  not  have  been  over- 
drafts ;  the  jury  were  instructed  in  conformity  with  these 
admissions,  and  yet  have  found  that  Yincent  did  pay  Daven- 
port's overdrafts.  To  this  conclusion  they  were  probably  ted 
by  the  consciousness  of  irregularity,  which  perhaps  may  be 
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seen  in  the  anxious  and  somewhat  contradictory  statements  Charleotok, 
which  Vincent  made  in  the  letters  before  mentioned,  and  in^  ^"''  ^^^' 
his  omission  to  enter  the  check  of  $947,52  in  the  account  ^"T~r'TT^ 
which  he  Jcept  of  the  transactions  between  the  Bank  and     Ma^'a 
Davenport.    By  this  finding,  it  is  established  that  the  circum-         v. 
stances  which  might  have  justified  the  discount  of  the  bill  Caldcretal. 
did  not  exist,  or  that  the  payment  of  checks,  (if  made  in  an- 
ticipation,) was  in  anticipation  of  something  which  was  not 
received :  in  effect  that  the  bill  of  $2,500  was  not  in  fact  dis- 
counted, but  was  taken  after  payment  of  the  checks,  as  a 
security  for  money  which  had  been  incautiously  advanced. 

Taking  it  for  granted,  then,  that  the  verdict  has  established 
the  payment  by  Vincent  of  overdrafts,  in  violation  of  his  duty 
and  without  previous  authority  from  Winter,  this  Court  con- 
fines its  attention  to  the  question  of  subsequent  satisfaction, 
which  alone  has  been  argued  here. 

Unquestionably  an  adoption  of  the  acts  of  an  agent,  by  a 
principal,  after  full  knowledge  of  the  facts,  takes  away  from 
the  principal  all  further  right  to  complain  of  these  acts.  It 
has  been  seen  and  acknowledged  that  the  general  principles 
of  law  on  this  head  were  explained  to  the  jury ;  that  all  ques- 
tions concerning  the  plaintiff's  knowledge  and  intention  were 
left  to  them,  and  that  with  a  favorable  view  of  the  various 
circumstances  from  which  his  adoption  of  his  agents  act's 
had  been  argued,  it  was  submitted  to  them  to  decide  whether 
there  had  been  such  adoption  as  affirmed  these  acts.  But  it 
has  been  here  contended  that  there  were  two  transactions 
which  so  conclusively  showed  adoption  and  affirmation,  that 
they  should  either  have  been  ruled  by  the  Court  to  be  de- 
cisive, in  favor  of  the  defendant;  or  if  left  to  the  jury  ought 
necessarily  to  have  been  iound  so. 

First.  The  suit  in  Savannah,  wherein,  upon  the  money 
counts  in  indebitatus  assumpsit,  the  Bank  of  St.  Mary's  ob- 
tained judgment  against  Davenport  for  the  amount  of  the 
four  checks  in  question  which  were  specified  in  the  bill  of  par- 
ticulars. 

Against  the  effect  of  this,  it  was  urged  by  the  plaintiff  that 
the  suit  was  commenced  and  prosecuted  by  Vincent,  without 
the  knowledge  of  Winter  ;  and  the  evidence  shews  no  com- 
munication made  to  plaintiff's  attorney  by  any  person  be- 
sides Vincent  and  Davenport.  By  his  own  act,  whether  ob- 
taining a  judgment  in  the  name  of  his  principal  or  any  other 
act,  an  agent  cannot  discharge  his  liability ;  and  the  jury 
may  have  attained  the  conclusion  that  the  obtaining  of  this 
judgment  was  the  unauthorized  act  of  Vincent. 

But  suppose  that  the  knowledge  and  assent  of  Winter  must 
be  presumed ;  such  a  proceeding  against  Davenport  is  no 
necessary  discharge  of  Vincent.    Where  an  agent  sells  with- 
out authority,  suit  by  the  principal  for  the  price,  is  an  ac- 
52 
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CHARLisToir,  knowledgment  of  the  validity  of  the  sale.  Where  ao  agent 
Jan.  1849.  jj^yg  without  authority,  a  suit  by  the  principal  for  the  article 
^  "^  ^  bought,  or  other  act  asserting  his  title  to  it,  is  aqi  acknowl- 
^llS^B  edgnient  of  the  validity  of  the  contract  of  purchase.  The 
^  principal  cannot  at  the  same  time  affirm  and  disaffirm.  It 
Calderetal.  he  meant  to  disaffirm,  he  should,  in  the  case  of  sale,  have 
sued  for  the  article  improperly  sold  ;  in  the  case  of  purchase 
he  might  have  refused  to  interfere  with  the  article,  or  in  some 
suit  have  sought  the  rocorery  of  his  money,  improperly  laid 
out.  But  money  paid  under  a  void  authority,  and  even 
money  embezzled,  may  be  recovered  in  indebitatus  assump- 
sit. By  suing  in  this  form,  the  plaintiff  waives  the  last 
and  gives  his  assent  to  the  contract  for  refunding,  which  the 
law  will  imply.  This  contract  may,  however,  he  wholly  in- 
dependent of  some  act  of  wrong  or  negligence  in  a  third  per- 
son. In  this  case  the  complaint  of  the  plaintiff  is  in  effect 
that  his  money  has  been  lent  by  his  agent  without' sufficient 
security.  By  suing  for  the  money  lent  the  plaintiff  acknowl- 
edged the  validity  of  the  lo.an,  but  made  no  admission  as  to 
the  security.  He  is  entitled  to  have  the  money  refunded  by 
Davenport  This  he  would  have  been  entitled  to,  had  Vincent 
been  a  mere  depository  who  lent  without  authority,  although 
in  that  case  suing  for  the  money  lent,  might  have  been  a  re- 
cognition of  the  loan,  which  would  have  discharged  the  de- 
pository's liability  for  lending.  The  agent's  right  in  this  case 
to  lend  being  clear,  a  recognition  of  the  loan,  in  a  suit  between 
the  principal  and  the  borrower,  has  no  necessary  tendency, 
in  an  inquiry  between  the  agent  and  the  principal,  to  shew 
the  principal's  approval  of  the  security.  If  the  plaintiff^s  ac- 
tion be  well  founded,  his  failure  to  collect  after  judgment 
against  Davenport,  only  makes  more  plain  the  misconduct 
which  he  alleges  against  Vincent,  and  the  loss  which  he  has 
thereby  sustained. 

Second.  The  conduct  of  the  plaintiff  in  receiving  at  New 
York  the  bill  for  $2,500,  drawn  by  Davenport,  as  owner  and 
holder  thereof,  claiming  funds  in  Irvine's  hands,  and  without 
complaint  retaining  the  bill  until  this  time. 

So  far  as  these  matters  constitute  evidence  upon  the  ques- 
tions of  fact,  whether  Winter  with  full  knowledge  did  ap- 
prove what  Vincent  had  done,  and  whether  Vincent  has  been 
in  any  way  misled  or  injured  by  Winter's  conduct,  they  have 
been  considered  by  the  jury.  For  the  defendants,  it  was 
urged  that  the  bill  sent  without  bill  of  lading  or  other  evi- 
dence of  actual  consignment,  eave  to  the  plaintiff  immediate 
information  that  Vincent  haa  departed  irom  the  previous 
course  of  dealing,  and  that  Winter's  long  failure  to  complain, 
when  he  was  in  possession  of  all  the  letters,  books  and  papers 
of  the  Bank,  shewed  that  he  had  no  just  ground  of  complaint 
which  Vincent  when  living,  could  not   explain.    Ou   the 
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other  hand  the  omission  of  the  largest  check  in  the  account,  ^Y^^^> 
and  the  erroneous  impression  thus  produced  by  Vincent,  were^  ^ 

dwelt  upon,  and  it  was  shown  that  the  letter  of  27th  May      r^ 
contained  Vincent's  direction  for  the  plaintiff  to  take  with  the        7^ 
bill  the  course  which  was  taken  ;  that  this  course  was  the    .  Clanton. 
one  most  likely  to  relieve  Vincent  from  the  liability  he  had 
incurred,  and  that  by  failing  to  use  all  probable  means  to  ob- 
tain the  money  from  Irvine,  the  plaintiff  would  have  insured 
and  discharged  Vincent. 

The  verdict  must  be  taken  to  have  established  that  the 
bill  was  an  insufficient  security  taken  by  Vincent  to  cover 
overdrafts  already  pdid,  and  the  question  for  this  Court  is 
whether  the  matters  mentioned  under  this  second  head  should 
necessarily  have  been  held  conclusive  by  either  Court  or 
jury. 

By  testing  the  value  of  the  security  which  wa$  taken,  the 
plaintiff  did  not  assent  to  its  sufficiency,  or  acknowledge  the 
propriety  of  its  being  taken.  He  was  entitled  to  the  use  of 
all  the  securities  which  his  agent  took ;  if  he  was  not  wanting 
in  diligence  the  agent  has  suffered  nothing  from  his  use  of 
them.  If  the  agent  was  liable  for  taking  insufficient  security, 
collection  of  part  of  the  money  by  the  principal  would  have 
been  a  relief  to  him  pro  tarUo:  entire  failure  to  collect  after 
effort  made,  leaves  the  loss  of  the  principal  and  liability  of 
the  agent  as  they  were  before  the  effort  made. 

Regarding,  then,  the  questions  of  fact  which  were  submit- 
ted as  decided  against  the  defendants,  this  Court  does  not 
perceive  that,  in  the  matters  which  have  been  urged,  there 
can  be  found  a  discharge  of  the  agent,  either  as  a  conclusion  of 
law,  or  as  indisputable  evidence  of  fact. 

The  motions  are  dismissed. 

O'Neall,  J. — Evans,  J. — Frost,  X — and  Withers,  J. — 
concurred. 

Motion  refused. 


Tkomas  Ryan  v.  Turner  Clanton. 

A  alfttc,  with  other  ehattelSi  wa«  mortgaged  in  Georgia,  where  mortgagor  and 
mortgagee  both  redded,  (to  secure  payment  of  a  note,  which,  as  the  mortgage 
recited,  was  made  by  the  mortgagor  payable  to  the  mortgagee  at  six  montlis 
eiidiiiig6di  May.)"  The  mortgage  was  not  recorded  within  the  time  prescrib- 
ed by  the  Georgia  Registry  Acts;  not  till  October  SlsL  Possession  of  the 
slare  remained  witli  the  mortgagor.  The  note  was  discounted  in  bank,  part- 
ly paid  in  May,  and  renewed  for  the  balance'  by  another  note  at  six 
mondMy  payable  in  Norember.    After  the  6th  May,  the  mortgagor  removed 
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Chaklbston, 
Jan.  1849. 


V 

Ryan 

V. 

Clonton. 


the  slave  to  South  Carolina  and  sold  him  to  a  bonaf4$  purchaser,  vhose  bill 
of  sale  was  never  recorded.  In  October  the  mortgagee  paid  the  renewal  note 
in  bank  before  it  became  due — seized  the  slave  in  South  Carolina  and  took 
him  to  Greorgia,  had  his  mortgage  recorded,  and  in  November  had  it  foreclos- 
ed. The  purchaser  sued  the  mortgagee  in  trover,  and  recovered  the  value  of 
the  slavp. 

Georgia  Acts  concerning  Registry  and  Foreclosure  of  Mortgages  examined. 
Our  Act  of  l643,  concerning  the  recording  of  mortgages  examined.  Some 
general  observations  made  about  registry  laws. 

Georgia  Acts  give  no  preference  by  reason  of  registry  after  the  prescribed  time. 

Judgment  of  foreclosure  in  Greorgia  can  have  no  relation  back  to  alter  the  rights 
of  these  parties  as  they  subsisted  here  at  the  time  of  the  conversion  for  which 
this  suit  is  brought. 

If  priority  is  transferred  from  an  unregistered  mortgage  to  a  subsequent  uniegiflf 
tered  bill  of  sale,  the  effect  is  produced  not  by  any  provision  in  the  Gteor^ 
Registry  Acts  standing  alone,  but  by  badges  of  fraud  detected  in  a  secret  lien, 
unaccompanied  by  possession,  and  made  mischievous  through  neglect  of  the 
course  prescribed  by  the  registry  laws. 

Our  Act  of  1843,  concerning  the  recording  of  mortgages,  does  not  affect  the  mort- 
gage in  this  case,  because  the  lex  lod  contractus  governs  as  to  the  validity  of 
the  contract  and  the  formalities  essential  to  its  efficiency. 

Under  Registry  Acts,  without  some  express  provision  to  the  contrary,  a  convey* 
ance  or  mortgage  unregistered,  has  preference  over  a  subsequent  judgment; — 
and  why. 

Distinction  as  to  registry  between  ^ales  by  delivery,  where  no  writing  is  necessa- 
ry by  law,  (although  an  unnecessary  writing  may  have  been  taken  and  be  un- 
registered,) and  other  sales  or  mortgages. 

A  ihortgagee  under  a  Greorgia  mortgage  has  no  title ;  but  he  has  a  lien,  not  a  mere 
equity. 

Due  registry  of  the  mortgage  would  be  notice  to  a  purchaser  in  Georgia.  Qttere^ 
as  to  purchaser  in  this  State. 

The  incumbrance  which  attaches  at  the  making  of  the  mortgage,  adheres  to  the 
mortgaged  property,  even  in  the  himds  of  a  purchaser,  if  it  be  not  defeated  by 
some  matter  subsequent. 

The  lex  loci  governs  as  to  the  nature,  obligation,  interpretation  and  effects  of  the 
contract,  not  as  to  remedies.  Among  effects  is  a  lien  in  rem,  distinguished 
from  a  mere  right  of  priority  of  payment. 

The  mortgagee  has  not  the  right  of  seizure  in  Georgia,  but  may  have  in  this  State, 
even  against  a  purchaser,  after  the  mortgagor  has  voluntarily  brought  the 
mortgaged  chattel  within  this  jurisdiction.    Semble. 

False  appearance  produced  by  possession  retained  by  one  who  has  assigned  per- 
sonal property,  raises  a  presumption  of  fraud.    May  be  explained  in  general. 

The  mortgage  is  an  explanation  of  possession  retained  by  the  mortgagor  before 
condition  broken :  possession  by  mortgagor  afterwards  not  so  strong  as  posses- 
sion by  absolute  vendor :  not  conclusive,  but  a  circumstance  to  be  left  to  the 
jury. 

Distinction  between  slave  and  other  chattels,  as  to  possession  by  mortgagor: — 
Cases  on  the  subject. 

Mortgage  held  by  indorscr  of  accommodation  note  as  security — ^note  renewed — 
mortgage  stands.    Case  of  Alston  v.  Alston  examined. 

In  mortgagee's  explanation  against  a  purchaser,  of  a  possession  prima  fade 
fraudulent,  there  should  appear  on  the  face  of  the  mortgage  the  circumstances 
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that  would  incoipoiateinto  the  mortgage  the  subsequent  anangement  which,  Chablcston, 
upon  renewal,  extends  the  time  of  indulgence.  ^****  1^49. 

Disobedience  of  the  Georgia  Registry  Acts — ^prepayment  of  the  renewal  note —  '  ^     -  * 

disturbance  of  the  mortgagor's  sale  without  any  account  given  of  the  other        Ryan 
mortgaged  chattels,  are  acts  of  the  mortgagee  which,  as  well  as  the  possession     Clanton. 
of  the  mortgagor  permitted  by  him,  have  been  harmful  to  the  purchaser. 

Verdict  may  be  for  the  plaintiff,  where  defendant,  without  designing  fraud,  has 
by  his  conduct  made  his  success  and  a  firaud  upon  an  innocent  purchaser  in- 
separable. 

Before  Wardlaw,  J.  at  Charleston,  May  Term,  1848,  ^ 

Trover  for  a  slave  named  Thornton. 

F.  T.  Morgan,  of  Augusta,  Georgia,  was  owner  of  Thorn- 
ton and  had  him  in  possession  there.  3rd  Nov.  1845,  Mor- 
gan, in  Augusta,  executed  a  mortgage,  whereby  Thornton, 
a  wagon,  and  various  other  chattels,  were  mortgaged  to  Tur- 
ner Clanton,  the  defendant  (who  also  resided  in  Augusta)  to 
secure  the  payment  of  $500  within  six  months,  which  (as  it 
was  recited)  Morgan  owed  to  Clanton  by  note.  The  same 
day  a  note  for  $500  at  six  months,  made  by  Morgan  and  in- 
dorsed by  Clanton,  was  discounted  at  the  Bank  of  the  Augus- 
ta Insurance  Company,  and  the  proceeds  were  carried  to  Mor- 
gan's credit.  The  mortgage  was  not  recorded.  At  the  ma- 
turity of  the  note,  $100  was  paid  to  the  bank  by  Morgan,  and 
a  new  note  for  $400  was  discounted,  which  was  made  by 
Morgan  and  endorsed  by  Clanton,  dated  6th  May,  1846,  and 
payable  at  six  months. 

1846,  May  29,  Morgan  sold  Thornton  in  Charleston  to  one 
Davis  for  $300 : — June  16,  Davis,  in  Charleston,  sold  Thorn- 
ton to  the  plaintiff,  Thomas  Ryan,  for  $300,  a  full  price,  and 
then  or  afterwards  Ryan  became  possessed  of  a  bill  of  sale 
for  Thornton  from  one  Henderson  to  Morgan,  underneath 
which  was  written  a  certificate  from  the  Clerk  of  the  Supreme 
Court  at  Augusta  that  no  mortgage  of  Thornton  was  record- 
ed in  his  office.  Ryan  kept  Thornton  as  a  house  servant  in 
Charleston.  Oct.  24,  Clatiton,  without  demand  made  of  him, 
paid  the  note  of  $400  to  the  bank,  and  took  possession  of  it ; 
Oct.  30,  Clanton,  by  an  agent,  seized  Thornton  in  Ryan's 
possession  in  Charleston,  and  took  him  to  Augusta ;  Oct.  31, 
Clanton  caused  the  mortgage  to  be  recorded  in  the  Clerk's 
office  at  Augusta ;  Nov.  12,  Clanton  made  an  affidavit  and 
procured  an  execution  from  the  Clerk  at  Augusta,  according 
to  the  provisions  of  a  Georgia  statute  relating  to  what  is  cal- 
led the  fore-closure  of  a  mortgage  of  personalty. 

The  mortgage  was  never  recorded  in  South  Carolina;  nor 
was  any  of  the  bills  of  sale. 

Georgia  statutes  and  decisions  were  cited,  and  many  points 
were  made  and  decided  which  seem  not  to  be  now  presented 
by  the  grounds  of  appeal. 
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It  was  held  that  if  Thomtoo  had  remaioed  in  Geofgia, 
Clanton  could  not  have  seized  him  there  in  the  snmmaiy 
mode  permitted  by  our  law  concerning  mortgages  of  person^ 
alty,  but  must  have  proceeded  in  the  mode  pointed  out  by 
the  Georgia  statute : — 

That  if  the  transaction  had  been  altc^ther  a  South  Car- 
olina one,  the  mortgage  would  have  been  void  as  to  a  subse- 
quent purchaser,  without  notice,  for  want  of  recording : — ^bat 
that  as  the  case  was,  the  Georgia  mortgage  might  be  unaf- 
fected by  the  South  Carolina  regulations  concerning  registry, 
and  might  be  entitled  to  a  remedy  here,  which  could  not  have 
been  had  under  it  abroad. 

That  the  Georgia  statutes  might,  as  it  was  said,  have  left 
the  case  of  a  subsequent  purchaser  unprovided  for,  when  they 
made  a  mortgage  not  recorded  within  three  months,  in  the 
Clerk's  office  of  the  county  where  the  mortgagor  resided,  void 
as  to  a  subsequent  mortgage  or  judgment ;  but  if  this  were 
so,  it  showed  that  any  improper  possession  by  the  mortgagor, 
or  other  badge  of  fraud,  should  be  looked  upon  with  especial 
jealousy  when  a  purchaser  was  thereby  afiected: — That  there 
was  nothing  upon  the  face  of  the  mortgage  which  could  have 
informed  a  stranger  who  read  it,  that  the  condition  therein 
mentioned  had  been  subjected  to  the  change  of  time  which  the 
renewal  of  the  note  produced ;  and  if  it  should  appear  to  the 
jury  that  there  were  any  badges  of  fraud  connected  with  the 
mortgage,  not  sufficiently  explained,  and  that,  however  free 
from  any  intentional  deceit  the  defendfiint  may  have  been,  the 
enforcement  of  his  mortgage  would,  under  the  circumstances 
which  he  has  contributed  to  produce,  be  a  fraud  upon  an  in- 
nocent purchaser,  then  the  verdict  might  be  for  the  plaintitf 
for  the  value  and  hire  of  the  slave. 

Such  verdict  was  found,  and  the  defendant  appealed^  and 
moved  for  a  new  trial,  on  the  following  grounds : 

1.  Because  the  mortgage  of  Morgan  to  Clanton  was  a  valid 
and  subsisting  lien  or  incumbrance  upon  the  said  slave  Thorn- 
ton, inasmuch  as  the  law  of  Georgia  does  not  postpone  an  im- 
recorded  mortgage  to  a  subsequent  bili  of  sale, — and  there- 
fore, the  plaintiff  Ryan,  if  entitled  to  recover  at  all,  could  only 
recover  to  the  extent  of  the  value  of  the  property  over  and 
above  the  amount  due  upon  the  mortgage. 

2.  Because  the  removal  of  the  slave  Thornton  from  Geor- 
gia to  South  Carolina,  was  in  law  a  breach  of  the  condition 
of  the  mortgage;  and  authorized  the  moitgagee  Clanton  to 
take  possession  of  the  said  mortgaged  property. 

3.  Because  his  Honor  charged  the  jury,  that  by  the  law  of 
Georgia  the  mortgagee  could  not  take  possession  of  the  mort- 
gaged property  after  condition  broken,  but  must  proceed  to 
issue  an  execution  upon  the  mortgage,  and  sell  the  mortgag- 
ed property  under  the  same. 
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4  Because  his  Honor  charged  the  jury/ that  they  were  at  Ooiujsvroif, 
liberty  to  infer  fraud  from  the  continued  possession  of  the  ^"^'  ^^^' 
slave  by  the  mortgagor  after  conditioq  broken,  and  laid  much 
stress  upon  this  view  of  the  case ;  whereas,  there  was  not  a 
single  circumstance  or  fact  in  the  case  upon  which  to  build  a 
presumption  of  fraud  agajnst  Clan  ton ;  and  that  the  renewal 
of  the  origin8(.l  note  was  a  sufficient  explanation  of  the  contin- 
ued possession  by  the  mortgagor. 

6.  itecause  the  plaintiff  could  not  under  the  circumstances 
recover  more  than  the  wages  of  the  slave  Thornton  between 
the  30th  October,  the  day  of  the  seizure  by  Clanton,  and  the 
12th  November,  when  the  mortgage  was  nled  for  foreclosure. 

6.  Because  the  verdict  was  iii  other  respects  against  law 
and  evidence. 

Brawn  ^  Porter,  for  the  motion. 
Northrop  ^  Teadon,  contra« 

Wabdlaw,  J.  delivered  the  opinion  of  the  Court. 

This  case  was  submitted  to  the  jury  upon  certain  questions 
of  fact  concerning  fraud,  and  the  deiendant,  the  appellant, 
has  disputed  both  the  propriety  of  the  submission,  and  the 
finding  ot  the  jury.  He  has,  however,  brought  also  before  this 
Court  other  matters,  and  the  plaintiff  has  here  contended,  that 
he,  and  not  the  defendant,  has  ground  of  complaint ;  for  (hat 
upon  some  of  those  matters,  the  law  would  clearly  sustain 
the  verdict,  whatever  conclusion  might  be  attained  in  refer- 
ence to  the  questions  which  were  submitted  to  the  jury.  It 
will  be  necessary,  then,  to  examine  various  points,  and  in  giv- 
ing the  opinion  of  this  Court,  I  will  range  my  remarks  under 
three  heads :  1.  The  registry  laws  discussed  in  the  case,  par- 
ticularly those  of  Georgia.  2.  The  rights  of  a  mortgagor  and 
of  a  mortgagee  under  the  laws  of  Georgia,  and  under  our 
laws  concerning  a  mortgaged  chattel,  removed  hither  from 
Georgia.  3.  Possession  of  the  chattel  by  the  mortgagor  after 
breach  of  the  condition,  and  other  circumstances  urged  as 
badges  of  fraud. 

1.  An  Act  of  the  Georgia  Legislature  was  intended,  as  its 
preamble  shews,  to  prevent  frauds  and  oppressions,  by  remov-  ^S^  166  ad 
ing  doubts  which  prevailed  concerning  the  existence  of  any  edit' 
law  which  requires  mortgages  to  be  recorded.  Its  second 
section  enacts  that  every  mortgage  of  personal  property  shall 
be  recorded  in  the  Clerk's  office  of  the  Superior  Court  of  the 
county  in  which  the  mortgagor  resided  at  the  time  of  its  exe- 
cution, within  three  months  from  its  date.  Its  fourth  section 
provides,  that  upon  failure  to  record  any  mortgage  within  the 
time  specified,  all  judgments  obtained  before  the  foreclosure 
of  the  said  mortgage,  and  also  any  mortgage  executed  after 
the  same  and  duly  recorded,  shall  take  lien  on  the  mortgaged 
property  in  preference  of  the  said  mortgage. 
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Gmarlbctov,      Previons  Georgia  Statutes,  1756  and  1765,  had  directed 

Jan.  1849.    ijjm  ^\\  conveyances  and  mortgages,  whether  of  real  or  per- 

^^     T^       '  sonal  property,  should  be  registered ;  and  had  given  to  the 

^      conveyance  or  mortgage  first  duly  registered,  preference  over 

Clanton.     any  prior  one  not  duly  registered.  Notwithstanding  the  doubts 

expressed  in  the  preamble  of  the  Act  of  1827,  the  Supreme 

I^nngc's  Dig.  Court  of  Georgia,  in  the  case  of  Neal  4*  others  v.  Kerrs  4* 

40eo.^fi^.  ^^P^i  has  decided  that  the  Act  of  1765  is  stili  effective,  and 

161.     '  that  the  4th  section  of  the  Act  of  1827  operated  no  change 

in  the  law,  except  the  giving  to  judgments  a  priority  which 

they  would  not  otherwise  have  had. 

A  bill  of  sale  made  by  a  mortgagor  to  a  subsequent  bona 
Jide  purchaser,  (like  the  one  which  was  made  in  the  case  be- 
fore us,)  would,  then,  if  it  was  regularly  registei*ed,  and  all 
the  transactions  Occurred  in  Georgia,  under  express  statutory 
provisions  ''  take  place  and  be  recoverable,"  before  a  mort- 
gage either  unregistered,  or  registered  after  the  prescribed 
time,  and  after  registry  of  the  bill  of  sale.  But  where  neith- 
er bill  of  sale  nor  mortgage  of  a  slave  has  been  regularly  re- 
gistered, (as  in  the  case  before  us,)  under  the  laws  of  Georgia, 
would  preference  be  given  to  the  one  that  might  first  be  re- 
gistered after  the  prescribed  time,  or  would  the  mortgage  un- 
der judgment  of  foreclosure  (hereafter  to  be  spoken  of)  have 
a  chance  of  settling  the  contest  in  its  favor,  whilst  no  similar 
chance  is  offered  to  the  bill  of  sale ;  or  would  the  right,  deri- 
ved from  priority  of  date,  continue  in  the  mortgage  unaffected 
by  any  equitable  considerations  in  behalf  of  the  bill  of  sale? 
And  how  far  ivould  the  result  be  varied  here,  by  the  removal 
of  the  slave  from  Georgia  and  his  sale  in  South  Carolina  ? 

No  Georgia  statute  has  fallen  within  my  notice,  which 
gives  any  preference  by  reason  of  registry  after  the  prescrib- 
ed time. 

A  judgment  of  foreclosure  had  in  Georgia,  can  have  no  re- 
lation back  to  alter  the  rights  of  the  parties  before  us,  as  they 
subsisted  here  at  the  time  of  the  conversion  for  which  this 
suit  is  brought :  and  I  will  not  venture  to  form  any  opinion 
as  to  what  mignt  be  its  effect  against  a  purchiiser,  where  all 
the  transactions  were  in  Georgia. 

In  a  contest  between  an  unregistered  mortgage  and  a  sub- 
sequent unregistered  bill  of  sale,  if  priority  is  transferred  from 
the  mortgage  to  the  bill  of  sale,  the  effect  must  be  produced 
by  registry  laws,  or  by  those  in  connexion  with  other  laws. 

Concerning  the  Georgia  statutes  before  cited,  and  registry 
laws  in  general,  these  observations  may  be  made : 

First :  Without  some  express  provision,  a  conveyance  or 
mortgage  (wherever  a  mortgage  is  either  a  conveyance  sub^ 
ject  to  be  defeated  by  subsequent  payment,  or  a  contract  un- 
der which  a  title  may  take  effect  upon  non-payment)  even 
when  unregistered,  is  tisually  held  to  have  preference  over  a 
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Sttlwequent  judgment ;  because  a  conveyaxiee  or  mortgage  is,  CuuoMafKm, 
without  registry,  good  between  the  parties,  and  the  lien  of  the^  '^*°'  ^^^'  ^ 
judgment,  createof  by  law,  extends  only  to  the  interest  which        "^    "  ' 
the  person  against  whom  it  is  recovered,  has,  not  to  that  in-        ^ 
lerest  which  he  has  previously  transferred.  ClaatoiL 

Second.  Registry  is  a  substitute  for  notoriety  of  convey- 
ance, and  thus  a  ^uard  against  fraud ;  it  can  have  applica- 
tion only  to  writings,  and  in  general  contemplates  those 
written  memorials  of  transactions  which  have  been  made  to 
serve  the  purpose  of  public  solemnities.  Wherever  the  law 
permits  a  conveyance  to  be  made  by  delivery  only,  without 
writing,  evidence  of  sale,  delivery  and  continued  possession 
afterwards  by  the  vendee,  shows  a  conveyance  which  in  the  , 

nature  of  things  cannot  be  registered ;  to  which  the  visible 
evidence  of  ownership  attending  it,  stands  in  the  place  of  re* 
gietry ;  which  is  valia  when  it  is  made,  ought  not  to  be  in^ 
validated  by  any  formalities  that  may  be  given  to  a  subset 
quent  conveyance,  and  in  all  contests  with  other  conveyances 
ahould  be  treated  as  if  its  making  comprehended  its  r^istry. 
If  a  writing  attended  the  delivery  of  the  thing  sold,  but  in 
no  wise  affected  the  nature  or  validity  of  the  title  and  contract 
which  would  have  subsisted  without  writing,  the  neslect  to 
register  the  writing  can  only  produce  the  same  state  of  things 
which  would  have  existed  if  there  had  been  no  writitig ;  and 
should  then  in  no  wise  affect  the  rules  that  would  have  ap- 
plied if  there  had  been  no  writing,  where  there  can  be  no 
conveyance  writing ;  or  where  by  the  terms  of  the  contract, 
delivery  and  possession  in  the  vendee  do  not  take  place  at  the 
making  of  the  contract,  or  take  place  under  some  agreement 
which  is  expressed  in  writing,  and  would  not  be  inferred  from 
possession ;  or  where  a  writing,  as  a  symbol,  and  not  the  thing 
sold,  is  delivered ;  registry  is  applicable,  and  may  well  be  held 
to  be  indispensible  if  there  be  not  actual  notice. 

The  Georgia  Act  of  1827  relates  exclusively  to  mortgages; 
that  is  to  contracts  by  which  liens,  distinguished  from  titles, 
are  created.  It  settles  the  effect  of  non  registry  upon  con* 
flioting  liens,  but  passes  unnoticed  the  case  of  a  conflict  be- 
tween a  Uen  and  a  title.  From  its  provision  in  favor  of  sub- 
sequent judgments  and  subsequent  mortgages  duly  record- 
ed^ it  is  aigued  that  subsequent  sales  shall  not  have  prefer- 
ei^.  Prior  sales  have  preference,  for  such  is  their  right  by 
law,  independent  of  registry  statutes.  Subsequent  sales  made 
by  writing  duly  registered  have  preference,  for  it  is  given  to 
them  by  the  statute  of  1755.  The  maxim  espressio  unius 
est  exclutio  alteritiSy  does  not  then  apply  to  the  fourth  section 
of  the  Act  of  1827.  Subsequent  sales,  which  take  effect  by 
delivery,  whether  an  unnecessary  writing  unregistered  has 
been  made  or  not,  various  members  of  the  Georgia  bar,  with 
whom  I  have  conversed,  think,  would  have  preference,  too ; 
53 
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CaAw.ni«M,  but  the.  point  has  never  been  decided  by  the  Supreme  Court 
,  J"  »^-  ,  of  Georgw. 

^"^  '  A  slave,  like  another  chattel,  may  in  Georgia  be  tranafer- 
J^  red  by  delivery  only ;  th")  same  registry  laws  which  embrace 
Clanton.  a  slave,  embrace  also  a  horse,  a  hale  of  cotton,  or  other  chat- 
tel which  passes  readily  fpm  hand  to  hand ;  the  mortgagee  of 
a  chattel  has,  in  Georgia,  a  contingent  lien  upon  it,  made  ef* 
fective  by  judgment  of  foreclosure,  but  neither  possession  nor 
the  right  of  possession;  and  his  mortgage,  if  he  withholds  it 
from  the  registry  which  the  law  has  appointed  for  prevention 
of  fraud,  becomes  a  means  by  which  third  persons  may  be 
readily  deceived ;  the  extreme  hardship  of  holding  under  these 
circumstances  that  a  frona^/icfe  purchaser,  who  took  possession 
of  the  chattel  from  the  mortgagor  holding  it  as  owner,  should 
yield  to  the  prior  lien  of  the  mortgage,  forces  itself  upcm  the 
understanding,  and  is  not  at  all  weakened  by  the  circumstance 
that  the  purchaser  had  neglected  to  register  some  written  evi- 
dence 01  the  sale  and  delivery  to  him,  which  he  need  not 
have  taken  at  all.  Such  a  holding  seems  not  less  opposed  to 
justice  and  policy,  than  would  the  conclusion  that  a  subse- 
quent absolute  conveyance  duly  registered,  should  not  pre- 
vail against  an  unregistered  mortgage,  but  a  subsequent  mort- 
gage duly  registered  should  do  so: — which  conclusion  the 
Georgia  Court  has  obviated  by  construing  the  Act  of  1827  as 
only  part  of  a  system,  to  which  the  Act  of  1766  also  belongs. 
But  if  reasoning  like  this  should  show  that  the  subsequent 
sale  made  by  the  mortgagor  in  the  case  before  us,  would  by 
the  law  of  Georgia  have  preference  over  the  prior  mortgage, 
the  result  would  ensue,  not  from  any  provision  of  a  registry 
Act)  standing  alone,  but  from  badges  of  fraud,  which  the  com- 
mon law  detects  in  a  secret  lien  upon  a  chattel,  unaccompa- 
nied by  possession,  and  made  mischievous  through  neglect  of 
the  course  prescribed  by  wise  preventive  legislation.  Of  these 
badges  I  will  speak  more  hereafter.  As  to  the  Georgia  regis- 
try Acts,  it  appears  that  the  defendant  has  no  ground  of  com- 
plaint against  the  opinions  held  on  the  Circuit,  and  that  the 
plaintiffcannot  have  a  decision  in  his  favor  upon  these  Acts  only. 
The  South  Carolina  registry  Acts  have  also  been  adverted 
to,  and  it  has  been  supposed  by  the  plaintiff,  that  under  them 
he,  as  a  purchaser  in  this  State,  stands  in  a  better  position 
than  if  the  whole  transaction  had  occurred  in  Georgia.     Our 

11  Btat  866.  Act  of  1843  provides  that  no  mortgage  of  personal  property 
shall  be  valid,  so  as  to  affect  the  rights  of  subsequent  credi- 
tors or  purchasers  for  valuable  consideration  without  notice, 
unless  the  same  shall  be  recorded  as  there  directed  within 
sixty  days.  Mention  is  made  of  a  mortgagor  who  resides 
"  without  the  State,"  but  manifestly  only  mortgages  of  pro- 
perty "  located  here  at  the  time  the  mortgage  is  executed," 

3  Stat  137.    are  contemplated.  A  previous  Act,  of  1698,  had  provided  that 
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the  sale  or  mortgage  of  "  negroes,  goods  or  chattels,''  which  ^f^^'^^!^* 
shall  be  first  recorded,  shall  be  taken  to  be  the  first  mortgage.  ^  J*"*  io*0.  ^ 
In  the  case  before  us,  the  bills  of  sale  taken  in  this  State  have       jT' 
not  been  registered;  but  it  has  been  argued  that, as  themort*         ^ 
gage  was  never  registered  here,  the  purchaser  in  this  State     Clanton. 
cannot,  under  the  Act  of  1843,  be  affected  by  it.    The  mort- 
gage is  a  contract  which  was  made  in  Georgia  between  citi- 
zens of  that  State,  to  be  performed  there.    It  must  have  vali- 
dity according  to  the  laws  of  Georgia,  and  to  them  wo  must 
look  for  the  formalities  to  be  observed  and  acts  to  be  done  to 
give  it  effect — unless  it  could  be  shewn  to  be  a  contract  which 
in  its  nature  is  injurious  to  citizens  of  this  State.    If  a  sale 
made  in  Georgia,  where  the  sale  here  was  made,  would  have 
been  affected  by  the  mortgage,  then  the  sale  made  here  is  so 
affected.    The  registry  Acts  of  this  State  may  then  be  laid 
out  of  view. 

2.  The  Georgia  laws  concerning  foreclosure,  and  the  rights 
which  belong  respectively  to  mortgagor  and  mortgagee  of  a 
chattel,  under  these  laws  and  under  our  own,  have  also  been 
brought  into  discussion. 

A  Georgia  statute  provides,  as  to  mortgages  of  real  estate,  a  I799p  Prince's 
summary  mode  of  foreclosure,  by  order  of  sale  after  return  of  ^**'  ^^• 
a  mle  served :  and  as  to  mortgages  of  personal  property,  pro- 
vides that  the  mortgagee  shall  make  an  affidavit  before  a 
Judge,  of  the  amount  of  the  debt  for 'which  the  mortgage 
stands  as  a  seciirity,  which  affidavit  shall  be  annexed  to  the 
mortgage :  whereupon  the  Clerk  of  the  Court  shall  issue  ex- 
ecution as  upon  a  judgment,  and  the  sheriff  shall,  under  that 
execution,  levy  upon  the  mortgaged  property,  sell  it  after  ad- 
vertisement, and  apply  the  proceeds  to  discharge  the  amount 
due  on  the  mortgage  with  costs,  paying  the  surplus  if  any  to 
the  mortgagor.  If  there  should  be  dispute  about  the  amount 
due,  the  Judge  shall  postpone  the  sale,  upon  bond  with  se- 
curity being  given  by  the  mortgagor,  and  the  question  shall 
be  tried  by  a  jury. 

It  has  been  decided  in  Georgia,  that  this  proceeding  before 
a  Judge,  called  judgment  of  foreclosure,  is  a  judgment,  and, 
even  if  the  mortgage  has  not  been  registered,  establishes  a 
lien  upon  the  mortgaged  property,  which,  in  conflict  with 
other  judgments,  ranks  according  to  its  date,  and  in  conflict 
with  a  prior  mortgage,  neither  registered  nor  foreclosed,  has, 
under  the  Act  of  1827,  the  precedence  which  is  given  to  sub- 
sequent judgments.    And  it  has  been  further  decided  t.iere,  *,?^'  ^*p- 
that  a  mortgage  is  nothing  more  than  a  security  for  the  pay*    fo^  cited, 
ment  of  the  debt — that  no  estate  passes  by  it,  but  the  title  lo 
the  mortgaged  property  remaius  in  the  mortgagor,  until  for©- S^-awi alto 
closure  and  sale  in  the  manner  prescribed,  as  above  men-  4er»n^i  Kd- 
tinned.  iy/i93. 

From  these  premises  the  plaintiff  has  argued  here,  that  the 
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Cbabmmm,  tnor^agee  bftfi  a  mere  equity,  and  that  a  purchaser  who  has 

*^  ^^^'    acquired  title  from  the  mortgagor  without  notice  of  that  equi- 

^  tf ,  Is  not  affected  by  it ;  that  the  title  is  in  the  purchaser,  and 

^^      it  cannot  be  resisted  at  all  in  a  Court  of  Law  by  an  equity ; 

OiMMoii.     and  even  in  a  Court  of  Elquity  would  prevail,  when  it  has 

against  the  mortagee's  equity  the  aid  ol  the  rebutting  equity 

which  arises  from  purchase  for  valuable  consideration  wid^ 

out  notice.    It  will  be  observed,  that  this  argument  (except 

perhaps  the  influence  which  notice  of  the  mortagee's  suppo^ 

ed  equity  would  have  on  the  purchaser's^  title)  would  apply 

equally  to  a  mortgage  that  had  been  lawfully  reaistered  in 

Georgia,  and  to  one  that,  (as  in  the  case  before  us)  had  not  been ; 

for  under  neither  has  the  mortgagee,  by  the  law  of  Georgia, 

any  title  or  right  of  possession.    Due  registry  would  give 

constructive  notice  to  a  purchaser  in  Georgia ;  whether  notice 

to  a  purchaser  in  this  State  could  be  implied  from  a  registry 

in  Georgia,  it  is  unnecessary  to  consider  in  this  case. 

But  our  own  statutes  concerning  mortgages  of  real  estate 
have  made  us  familiar  with  the  idea  of  a  mortgage  as  a  mere 
jsecurity  for  the  debt ;  the  title  remaining  in  the  mortgagor. 
It  does  not  follow,  that  without  some  estate,  the  mortgagee 
must  have  a  mere  equity,  such  as  the  law  Court  cannot  no- 
tice. He  has  by  his  contract  a  lien,  which  under  certain  con* 
ditions  may  be  turned  into  a  title  in  the  purchaser  under  it ; 
more  like  the  lien  of  a  judgment  creditor  upon  the  goods  d^ 
his  debtor,  than  like  the  equity  of  a  cestui  fus  tnai  in  pro- 
perty, of  which  the  whole  legal  title  and  interest  n^nain  m  a 
trustee.  He  has  not  an  estate  defeasible  upon  condition,  but 
an  interest  which,  by  condition,  may  beaniie  an  estate^*  an  in- 
terest which  constitutes  an  incumbrance,  and  which,  if  it  at- 
tached at  its  creation,  adheres  to  the  property  in  the  hands  of 
a  purchaser,  (if  it  is  not  defeated  by  some  matter  subeequent,) 
as  much  as  would  the  lien  under  a  judgment  that  bound  the 
property  at  the  time  and  place  of  sale,  although  it  was  tttt- 
known  to  the  purchaser.  The  lien  of  a  judgment  is  %territo- 
rial,  and  in  that  it  differs  from  a  lien  created  by  contract. 

Is  not,  however,  the  intervention  of  some  Court  necessary 
to  give  effect  to  the  mortgagee's  lien  ? 

A  creditor's  lien  under  judgment  has  effect  through  judidal 
process  and  the  action  of  a  public  officer ;  in  Georgia  the  mort- 
gagee's lien,  too,  has  effect  by  a  judicial  act,  and  a  process  of 
a  Court.  The  Georgia  proceeding  for  forectosore  cannot  bb 
had  in  this  State ;  and  the  plaintiff  hence  contends  tbat|  at 
most,  the  mortgagee  of  a  chattel  under  a  Georgia  mortgage 
might  go  into  our  Court  of  Equity  to  have  the  title  of  the 
mortgagor  transferred,  but  has  no  right  of  seizure,  such  as 
exists  here  under  a  South  Carolina  mortgage  of  a  chattel, 
which  conveys  a  title  to  the  mortgagee,  that  will  sustain  aa 
action  of  trover  against  a  stranger,  even  before  breach  of  con- 
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didoiif  and  that  authorises  the  mortgagee,  of  his  own  mere  Oy'"gy' 
motion,  to  take  possession  from  the  mortgagor  after  breach.  .       *  ^^' 

When  a  contract  is  made  at  the  place  where  its  perform* 
ance  is  expected,  more  especially  if  that  place  be  the  domicil        ^^ 
of  the  parties  to  it,  the  lex  lod  contractus  gorerns  as  to  the     GImm. 
nature,  the  oblip^ation  and  the  interpretation  of  the  contract,  ^     , 
and  as  to  its  e^ts,  but  not  as  to  the  manner  of  administer-  ^^'Vbiira 
ing  remedies.  3d  edit  sectJl 

Under  nature,  are  comprehended  all  those  qualities  which  ^  ^>  ^ 
properly  belong  to  the  contract,  and  by  law  or  custom  always 
accompniny  it  or  inhere  in  it.     By  effects,  are  understood  the 
rights  and  duties  which  result  from  the  contract,  of  which  are 
aomeiimes  collaterally  various  accompanyments  or  ineidents, 
such  as  liens  in  rem,  distinguished  from  a  general  right  of  ^(017*8  Co^ 
priority  in  payment,  which  would  have  attached  by  the  lex      "^qI^ 
tod  ,  but  exists  not  by  the  law  of  the  forum. 

The  right  of  seiaure,  as  it  is  exercised  in  this  State,  is  not 
a  legal  proceeding  or  remedy  administered  by  a  formn,  but  is 
an  incident  to  the  estate  which  was  conveyed  to  the  mortgagee ; 
and  not  existing  by  the  lex  loci  which  governs  the  mortgage  . 
before  us,  would  not,  it  is  said,  attach  to  the  mortgagai  pro- 
perty upon  its  removal  to  this  State.  On  the  other  hana,  a 
Georgia  mortgage  is  in  form  just  like  a  South  Carolina  mort- 
gage ;  interpreted  by  its  own  terms,  without  reference  to  Geor- 
gia law,  it  must  be  understood  to  convey  an  estate  to  the 
mortgagee :  as  to  the  ultimate  effect,  the  subjection  of  a  spe- 
cific property  to  a  particular  debt,  it  is  immaterial  whe^er 
the  estate  be  considered  to  be  in  the  mortgagor  or  Bsortgagee, 
for  the  difle^nce  is  only  in  the  mode  of  proceeding  to  attain 
the  same  result, — the  sale,  satisfacticii  of  the  debt,  and  pay^ 
ment  of  the  surplus  to  the  mortgagor.  Seiaure  is  a  means  of 
redress  by  mere  act  of  the  party — in  effect  a  remedy  which 
our  law  allows  as  a  result  of  the  contract.  The  summary 
judicial  proceeding  which  the  Georgia  laws  provide,  cannot 
be  had  here  ;  and  the  exercise  of  a  right  which  is  consistent 
with  the  terms  c^  the  contract  and  familiar  to  our  practice, 
more  nearly  attains  the  effect  of  the  mortgage  according  to 
the  lex  lod,  than  would  the  tedious  remedy  which  the  mort- 
gagee would  be  driven  to,  if  the  right  of  seizure  should  be  de- 
nt^ to  him,  because  it  was  not  given  to  him  by  the  lex  lod, 
which  provided  an  adequate  substitute. 

This  question,  concerning  the  mortgagee's  right  to  seize,  is 
the  most  difficult  one  in  the  case,  and  I  am  glad  that  the  de- 
fendant has  no  reason  to  complain  of  the  instructions  regard* 
ing  it,  and  that  the  plaintiff's  verdict  rests  on  a  surer  ground, 
in  no  wise  influenced  by  any  decision  that  might  be  made  of 
it  I  am,  however,  confirmed  in  the  inclination  that  I  have  to 
acmtaiin  the  opinion  which  I  expressed  on  the  Circuit,  that  the 
mortgagee  nught  adopt  seizore  as  a  remedy  here,  by  consideF- 
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atioDS  growing  out  of  the  fkct  that  the  mortgagor  voluntarily 

Jan.  1849.    brought  the  pioperty  within  Our  jurisdiction.    He  should  not 

-^         complain  of  our  modes  of  proceeding ;  and  the  circumstances 

*^       which  a  purchaser,  from  him,  may  urge  to  shew  that  the 

CUnton;     lien  is  destroyed,  apply  not  to  alter  the  mode  of  enforcing  it, 

if  it  be  yet  enective. 

On  the  other  hand,  however,  it  is  of  some  consequence  to 
observe  that  the  mortgagee,  after  seizure,  did  not  sell  and 
pay  the  surplus,  if  any,  to  the  purchaser,  as  in  equity  be 
should  have  done,  but  having  taken  possession  he  conveyed 
the  slave  to  another  jurisdiction ;  seemuig  to  regard  the  sei- 
zure, not  as  a  remedy  given  by  our  laws,  but  as  the  exercise 
of  a  right  growing  out  of  his  contract,  or  as  a  high  handed 
act  to  do  himself  justice. 

3.  We  come,  then,  to  consider  the  questions  of  fact  con- 
cerning fraud,  which  were  submitted  to  the  iury ;  seeing  that 
the  defendant's  complaint  upon  other  grounds  is  fruitless,  and 
that  upon  no  other  ground  can  the  plaintiff's  right  to  prevail, 
be  clearly  perceived. 

On  the  Circuit,  the  jury  were  premonished  that  the  absence 
of  any  provision,  in  the  Georgia  Registry  Acts,  for  the  pro- 
tection of  a  subsequent  purchaser,  should  induce  especial 
jealousy  in  looking  upon  any  improper  possession  by  the 
mortgagor,  or  other  badge  of  fraud  ;  and  that  there  was  no* 
thing  upon  the  face  of  the  mortgage,  in  this  case,  which 
could  have  informed  a  stranger  who  read  it,  that  the  condi- 
tion therein  mentioned  had  been  subjected  to  the  change  of 
time  which  the  renewal  of  the  note  produced ;  and  then 
they  were  instructed  that  if  it  should  appear  to  them  that 
there  were  any  badges  of  fraud,  connected  with  the  mort- 
gage, not  sufficiently  explained,  and  that  (however  free  from 
intentional  deceit  the  defendant  may  have  been)  the  enforce- 
ment of  his  mortgage  would,  under  the  circumstances  which 
he  has  contributed  to  produce,  be  a  fraud  upon  an  innocent 
purchaser,  then  the  veidict  might  be  for  the  plaintiff. 

The  false  appearance^  which  is  produced  by  one,  to  whom 
personal  property  is  assigned,  permitting  the  assignor  to  re- 
tain possession,  in  general  raises  a  presumption  of  fraud. — 
This  presumption  may,  in  our  State,  be  rebutted  (except  in 
cases  not  now  to  be  considered)  by  proof,  that  the  retention 
of  possession  was  consistent  with  the  terms  of  the  contract ; 
and  in  a  Court  of  law,  wherever  the  badges  of  fraud  are  not 
conclusive  and  irrebuttable,  they,  with  all  matters  of  explan- 
ation, go  to  the  jury  for  decision.  A  mortgagee  of  a  chattel 
may  then,  in  a  contest  with  a  purchaser,  if  he  has  not  incur- 
red the  penalty  of  some  registry  Act,  explain  the  possession 
of  the  chattel  by  the  mortgagor,  before  breach  of  the  condi- 
tion of  the  mortgage,  by  shewing  that  such  possession  was 
contemplated  by  the  mortgage :  and  the  possession  of  a  mort* 
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gagor,  eren  after  breach  of  the  condition,  is  not  looked  upon  Chiuutov, 
as  implying  fraud  in  the  same  degree  that  the  possession  of  ^  ^*^  ^^^' 
a  vendor,  after  absolute  sale,  would  do.    Our  cases  iq  the     '    "^"^ 
Court  oi  Equity,  Oist  t.  Pressley,  Maples  v.  MapleSj  and 
Bank  v.  Oourdin,  shew  the  grounds  of  this  distinction,  and 
shew  also,  in  favor  of  a  mortgagee,  a  difference  between  a 
slave  and  other  chattels  in  these  respects,  to  wit :  a  slave  is  ^^gT  f^j^^ 
often  convejred  for  a  term,  or  hired,  or.otherwise  held  by  one  Eq/soO;  i 
who  is  not  owner ;  and,  therefore,  possession  of  a  slave  is  ^peer's  Eq. 
not  so  unequivocal  a  criterion  of  title,  as  is  the  possession  of       ^^' 
other  chattels ;  the  wages  of  a  slave  are  usually  much  great* 
er  than  the  interes$t  on  his  value,  and  there  may  be  entire 
feimess  in  leavmg  a  mortgaged  sla^  in  possession  of  the 
mortgagor,  in  hope  of  his  being  able  to  work  out  the  payment 
of  the  debt.    All  these  cases,  however,  whilst  they  oppugn 
the  notion  of  possession  by  the  mortgagor  after  breach  being 
conclusive  evidence  of  fraud,  acknowledge  that  it  is  a  matter 
requiring  explanation,  which  will  be  entitled  to  weight,  ac- 
cording to  circumstances,  in  an  examination  of  the  question 
of  fraud.    In  like  manner,  the  late  case  in  this  (Jourt,  of 
Fiakbume  v.  Kunhardt,  recognizing  the  authority  of  tho  3  Speen,  566. 
equity  cases,  whilst  it  declares  that  possession  of  a  slave,  by 
a  mortgagor,  after  condition  broken,  is  not  conclusive  evidence 
of  fraud,  speaks  of  such  possession  as  '^one  among  the'cir- 
circumstances^  to  enable  the  Court  and  jury  to  judge  of  the 
transaction'' — as  "  a  badge  oi  circumstance  to  be  judged  of 
by  the  jury." 

In  the  case  before .  us,  the  undisturbed  possession  by  the 
mortgagor,  in  the  immediate  neighborhood  of  the  mortgagee, 
after  the  6th  May,  1846,  (when  the  note,  secured  by  the  mort- 
gage,  became  payable,  and  when  by  the  Georgia  process  of 
foreclosure,  judgment  and  levy  might  have  been  had,)  was 
submitted  to  the  jury  as  one  among  other  circumstances  to 
be  weighed  by  them.  This  circumstance,  the  defendant  in- 
sists, was  sufficiently  explained  by  the  renewal  of  the  note. 
Let  us  scan  this.  The  mortgagee  is  required  to  explain  a 
prima  facie  badge  of  unfairness ;  he  resorts  to  his  mort- 
gage, to  shew  a  consistency  between  the  appearances  be  per- 
mitted, and  the  nature  or  terms  of  the  contract ;  that  shews 
why  )x>8session,  by  the  mortgagor,  until  6th  of  May,  should 
have  b^n  allowed  :  but  neither  the  renewal  of  the  note,  nor 
the  probability  of  its  renewnal,  is  hinted  in  the  mortgage ; 
the  explanation,  then,  k  not  by  any  thing  upon  the  face  of 
the  mortgage,  or  any  thing  which  the  law  annexes  as  an  or- 
dinary incident  to  such  a  contract,  but  by  evidence  of  pri- 
vate arrangements,  made  by  the  parties  to  the  contract, 
whereby  its  stipulations  have  been  extended,  and  varied  as  | 

to  time.  ,  The  utmost  the  mortgagee  could  ask,  would  be  to 
be  judged  in  the  same  way  as  if  he  had,  by  conforming  to 
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C^vunov,  the  registry  laws,  given  notoriety  to  his  lien ;  and  if  he  had 
^  Jwi.  1S49.  ^  ^^jjg  ^^  jjQ  person,  by  reading  his  mortgage,  could  hare 
."  learnt  from  it  that  the  possession  of  the  mortgagor  was  to 
^  continue  undisturbed  for  six  months  after  6lh  May.  From 
dMMDB.  such  continued  possession,  a  stranger  might  well  have  in* 
ferred  payment  of  the  debt,  and  if  to  that  had  been  added 
the  mortgagor's  possession  of  the  original  note,  (which,  how- 
ever, did  not  appear  in  this  case,  although  partial  payment 
and  renewal  for  the  balance,  did  appear,)  the  inference  woula 
s  Hm,  363.  have  been  irresistable.  The  case  of  AUian  v.  Alston  (more 
fully  reported  2  Rich.  478,)  shews  that  it  is  always  under* 
stood  that  a  note,  endorsed  for  the  maker's  accommodation, 
to  be  discounted  in  Bank,  is  to  be  renewed,  and  although 
each  successive  renewal  is  a  new  contract,  it  is  not  an  ex* 
tingttishment  of  the  debt ;  therefore,  that  such  renewal  will 
not  destroy  the  security  of  a  mortgage  or  other  guarantyi 
which  was  given  to  indemnify  the  endorser  when  the  origi- 
nal note  was  discounted.  But  in  a  question  like  this,  bid* 
tween  the  mortgagee  and  a  purchaser,  it  is  material  to  enquire 
whether  a  parol  agreement,  between  the  mortgagor  and  mort- 
gagee, would,  of  itself,  sufficiently  answer  the  puicha8er% 
complaint,  that  he  had  been  misled  by  a  possession,  seetning* 
ly  inconsistent  with  the  instrument  under  which  the  mort- 
^Bigee  claims :  and  if  it  would  not,  whether  the  mortgage 
shews  the  circumstances  that  would  incorporate  into  it  the 
subsequent  arrangement  which  extends  the  time  of  indul- 
gence. Here  there  was  nothing  on  the  face  of  the  mortgage 
to  shew  that  the  original  note  was  made  for  the  accommoda- 
tion of  the  mortgagor ;  nor  that  it  was  to  be  discounted  in 
Bank ;  nor  that  the  mortgagee  was  endorser — ^there  was  sim- 
ply the  recital  of  a  note,  which  the  mortgagor  owed  to  the 
mortgagee,  payable  at  six  months.  The  explanation,  there- 
fore, to  say  the  least,  was  not  so  satisfactory,  that  the  circum- 
stance of  possession  retained,  after  the  original  contract  con- 
templated payment,  should  not,  with  the  explanation,  have 
gone  to  the  jury  to  be  judged  of. 

The  defendant,  however,  thinks  that  there  was  not  a  sin- 
gle circumstance  or  fact,  in  the  case,  upon  which  to  build  a 
presumption  of  fraud,  and  to  shew  that  the  verdict  of  the 
jury  was  not  wholly  without  evidence,  or  even  wholly  de» 
pendant  upon  the  circumstance,  that  the  mortgagee  permitted 
possession  to  be  retained  by  the  mortgagor,  contrary  to  what 
seemed  to  be  the  provision  of  the  contract.  Additional  acts 
of  the  mortgagee  may  be  adverted  to,  whereby  harm  has 
come  to  the  purchaser.  The  mortgagee  did  not  have  his 
mortgage  recorded,  notwithstanding  the  positive  injunctions 
I  of  the  Georgia  Registry  Acts,  that  all  mortgages  shall  be  re- 

corded, but  by  keeping  his  lien  secret,  he  has  enabled  the 
mortgagor  to  perpetrate  a  fraud.    The  recording  done  Slst 
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Ool.  1846,  after  the  slave  was  taken  back  to  Augusta,  was  no  CBAUBmn, 
compliance  with  the  registy  Acts,  nor  any  protection  to  the^^"**  ^"^ 
purchaser,  and  is  of  no  weight  in  the  case.    Notwithstand-         "^     "^ 
ing  the  rights  which  he  urges  that  the  mortgagor  had,  under     ^^^"^ 
the  renewal  of  the  note,  the  mortgagee  paid  the  renewal  note,    TTAnnIf^«ii 
and  seized  the  mortgaged  chattel,  before  that  note  became 
due :  and  whilst  he  urges  the  fraudulent  removal  of  the  chat- 
tel from  Georgia,  as  a  justification  of  this  course,  he  has  given 
no  account  of  the  three  horses,  two  wagons,  fifteen  hogs, 
beds  and  furniture,  all  which,  with  the  slave,  were  contained 
in  the  mortgage,  and  which  the  innocent  purchaser  of  the 
slave  insists  he  should  have  looked  to,  before  he  disturbed 
the  sale  made  by  the  mortgagor. 

It  has,  neither  in  this  Court,  nor  on  the  Circuit,  been  sup- 
posed that  the  defendant  designed  to  commit  any  fraud ;  but 
the  jury  appear  to  have  been  well  justified  in  believing  that, 
by  his  conduct,  his  success  and  a  fraud  upon  an  innocent 
purchaser  have  become  inseparable. 

The  motion  is,  therefore,  dismissed. 

Richardson,  J. — Evans,  J. — Frost,  J. — and  Withers, 
J. — concurred. 

Motion  refused. 


Andrew  Johnson  v.  John  Hannahan  and  X  X  Hannahan* 

The  amount  of  damagesi  a  matter  wherein  no  exact  rule  can  be  applied,  must 
necessarily  be  left  to  the  jury,  with  proper  admonitions  concerning  their  duty 
to  regard  the  eyidence,  and  to  regulate  their  discretion  by  a  just  view  of  all 
the  circumstances. 

If  the  Court  perceives  no  error  in  law,  although  the  case  had  been  sent  back  for 
a  new  trial,  on  the  ground  of  excessive  damages,  a  second  verdict,  higher  than 
the  first,  ought  to  stand,  upon  the  principle  expedii  ut  sit  finis  hiium. 

The  fact  that  the  jury,  after  being  properly  instructed,  as  to  tlieir  right  to  sever, 
in  estimadng  damages  against  co-defendants  in  trespass,  returned  a  verdict  in 
which  no  distinction  was  made  between  them,  shews  that  the  Circuit  Judge 
properly  exercised  his  discretion  in  refusing  to  allow  the  case  of  either  to  be 
separately  submitted  to  their  consideration. 

If  the  boundary  line,  between  adjoining  proprietors,  runs  along  the  centre  of  a 
ditch,  neither  party  is,  of  cowst^  entitled  to  re-open  more  than  that  half  of  the 
ditch  which  is  on  his  own  side  of  the  line. 

if  a  right  exists  to  re-open  a  boundary  ditch,  from  which  the  dirt  had  been  origi- 
nally thrown,  part  of  its  length,  on  the  land  of  one  proprietor,  and  the  other 
part  on  that  of  the  adjoining  proprietor,  the  party  exercising  this  right  is  bound 
to  throw  the  dirt  as  it  had  been  originally  thrown. 

The  unnecessary  stepping  upon  another  man's  soil,  is,  under  ordinary  circum* 
stances,  a  trifle  which  the  law  would  disregard ;  yet,  where  the  motive  is  bad, 
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CHABLifTOiTi      and  matters  of  aggiayatioii  have  attended  the  entry,  the  least  entry  is  a  ties- 

Jan.  1849.        pass;  and  any  trespass  having  been  established,  the  matters  of  aggravation 

^    ■    "v"       *     may  be  shewn  to  enhance  the  damages. 
Johnson 

Fr««»^ii«n       Before  Wardlaw,  J.  at  Charleston^  May  Term^  1848. 

In  this  action  of  trespass  qxiare  dausum  fregit^  the  plain- 
tiff sought  to  recover  damages  for  an  invasion  of  his  close, 
accompanied,  as  he  alleged,  by  circumstances  of  oppression 
1  strob.  313.  and  insult.  The  report  of  a  former  trial  of  the  case  may 
be  referred  to  for  a  general  outline  of  its  main  features,  as 
they  now  appeared. 

Plaintiff's  counsel  offered  to  read  the  former  report  as  part 
of  the  record — refused ;  held  former  report  of  the  Judge,  and 
opinions,  especially  dissenting  opinion,  no  part  of  the  record ; 
they  may  l>e  referred  to  only  as  authority,  like  opinions  in 
any  other  case. 

Under  the  evidence,  as  it  now  appeared,  the  jury  were  not 
told  that  the  ditch,  through  the  ganlen,  must  necessarily  be 
taken  as  the  boundary  between  the  parties,  but  various  views 
were  presented,  according  to  the  facts,  as  they  might  be  found 
by  the  jury. 

The  public  road  ran  north  and  south  ;  west  of  it  was  the 
church,  and  also  the  corner,  from  which  the  line  between  the 
two  tracts  of  land  ran  towards  the  east :  Jenkins's  tract  {pi 
which  plaintiff  held  part)  being  north  of  the  line,  and  tne 
defendants's  tract  (formerly  Murray's)  south  of  the  line.  That 
line  had  long  ago  been  marked  by  a  ditch,  which  (although 
it  was  slightly  deflected  between  the  road  and  the  plaintiff's 
enclosure,  so  as  to  trench  on  the  land  of  Jenkins,)  was  straight 
through  the  garden,  and  may  be  considered  to  have  been 
straight  in  its  whole  extent ;  and  just  in  the  middle  of  its 
three  feet  width,  to  have  coincided  exactly  (as  Mr.  Pinckney 
said  it  did,)  with  the  mathematical  line  between  the  two 
tracts,  shewn  by  the  paper  titles.    The  bank  of  that  ditch, 
for  the  first  half  of  its  length,  (including  the  part  within  the 
plaintiff's  enclosure,)  had  been  thrown  to  the  south  on  Mur- 
ray's land — for  the  other  half,  it  had  been  thrown  to  the  north 
on  Jenkins's  land  ;  and  the  fence  had  been  put  upon  the  bank, 
.  *  fiaying  crossed  the  ditch  at  the  middle  of  its  length.    There 
V  \  tiad'fceSn  dekrings  and  cultivation,  on  both  sides  of  the  fence, 
in  many  pMrc^"*,  and  the  proprietors  had,  for  more  than  twen- 
.  '♦  ^y-XS^^V^®^*®  Johnson  went  in,  held,  each,  up  to  the  fence, 
keeping'iipiihe  fence  by  common  contribution.    Before  Jen- 
kins put  Johnson  in,  the  small  piece  which  he  allowed  John- 
'  [^on-  to'dcchny  had  been  in  woods,  within  the  same  enclosure 
^  as  cultivated  fields  close  by  ;  and  the  old  worm  fence  having 

been  tiiirht  down,  a  straight  fence  was  put  up,  by  Johnson, 
around  his  enclosure,  which,  in  front,  was  on  the  bank,  along 
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the  line  of  the  old  fence,  which  Jenkins  had  claimed  and  CBARLBSToir, 
pointed  out  as  his  boundary.    In  this  straight  fence  there    ^^'  ^®^- 
was  a  recess  with  a  gate  at  the  bottom  of  a  small  curve,  so  ^        x— ' 
that  the  gate  which  led  from  the  plaintiflf's  house  to  the  pri-     ■'®*^*>" 
vate  road,  on  the  defendants's  lana,  stood  a  few  feet  north  of  HanniOuyi. 
the  old  ditch,  and  the  panels  of  fence,  leading  from  the  fence, 
on  the  bank,  to  the  gate,  as  well  as  the  side  fences  of  the 
plaintiff,  crossed  the  old  ditch. 

Division  lines  on  the  island,  where  this  close  was,  were 
generally  marked  by  a  ditch  and  bank,  and  there  were  four 
modes  of  adjusting  these : 

1.  There  were  two  ditches  with  a  bank  between,  in  which 
case  the  mathematical  line  was  along  the  middle  of  the  bank. 

2.  A  ditch  on  one  tract,  a  bank  on  the  other,  straight 
throughout  the  line,  in  which  case  the  margin  of  the  ditch, 
next  the  bank,  was  on  the  exact  line. 

3.  A  ditch  was  dug  so  that,  for  half  the  line,  the  southern 
margin  was  the  exact  line,  the  bank  being  on  the  south ; 
then  an  offset  was  made  in  the  ditch  so  as  to  make  the  north- 
ern margin  a  prolongation  of  the  line,  and  the  bank  was 
thrown  on  the  north. 

4.  A  ditch  was  dug  straight  the  whole  way,  so  that  the 
line  was  in  its  middle,  and  the  bank  was  thrown,  for  half 
way,  on  one  side,  and  for  the  other  half  on  the  other.  In 
every  case  a  common  fence,  where  there  was  a  ditch,  was  on 
the  bank,  and  was  kept  up,  according  to  some  understanding, 
by  the  party  on  whose  land  the  portion  of  fence  was,  or  by 
common  contribution. 

The  plaintiff,  in  this  case,  made  points  as  to  license  and 
fraud,  which  were  overruled ;  but  it  was  held  that  if  the  jury 
should  find  that  this  division  line  had  been  originally  mark- 
ed according  to  the  fourth  of  the  modes  above  mentioned, 
and  that  the  proprietors,  on  the  two  sides,  had  held,  accord- 
ing to  the  fences  on  the  banks,  for  more  than  twenty  years, 
before  Jenkins  permitted  Johnson  to  come  in,  then,  that  John- 
son had  either  a  right  to  the  land  up  to  the  fence,  or  had  a 
right,  beyond  the  ditch,  to  keep  up  his  fence  on  his  neghbor's 
land.  The  latter  right  might  be  only  an  easement,  for  injury 
to  which,  case  would  be  the  appropriate  remed; 
former  one  was  a  right  in  the  soil,  for  injury  ^ 
pass  would  lie,  and  was  the  right  which  ex^ 
should  find  that,  after  the  dieging  of  the  dil 
of  the  fences  on  the  banks,  tne  proprietors  haj 
claim  of  right  in  the  soil,  up  to  the  fence  oi 
with  an  understanding  that  the  banks  sh< 
boundary. 

If  there  had  not  been  such  claim  of  right  oi         

ing,  perfected  by  time,  as  would  give  any  right  iTTRMioil, 
beyond  the  original  line,  the  ditch  should,  then,  be  regarded 
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CflABLBSTOH,  as  the  boundary ;  and  although  the  fences  may  have  been 
Jan.  1849.  j^gp^  q^  ^ j^g  banks,  by  common  labor,  for  mutual  convenience, 
^  'there  was  aright,  in  either  proprietor,  to  open  the  ditch  which 
Johnson  ^^  ^^^  boundary.  But  the  right  to  enter,  for  the  purpose  <rf 
Hannahflh.  opening  a  boundary  ditch  in  a  garden,  was  an  extreme  right 
which  should  be  exercised  with  the  greatest  caution,  and 
carried  with  it  no  right  to  do,  to  the  neighbor's  land,  any  in- 
jury not  essential  to  the  execution  of  the  principal  purpose. 
Therefore,  if  the  ditch  could  have  been  opened  without  un- 
reasonable difficulty,  and  yet  neither  the  panels  of  side  fences, 
the  panels  in  the  curve  at  the  gate,  nor  the  gate  posts,  have 
been  removed,  the  removal  of  either  of  these,  or  any  other 
unnecessary  injury,  done  to  the  soil  of  the  plaintiff,  was  a 
trespass. 

Either  of  the  trespasses  last  supposed,  it  was  held,  might 
apply  to  the  younger  Hannahan,  if  he,  in  any  way,  encour- 
aged or  aided  it.  And  in  relation  to  him  and  to  the  motion 
for  non-suit,  it  was  further  held  that,  however  the  defendants 
might  have  had  a  right  to  re-open  the  ditch,  it  was  a  trespass 
in  either  of  them,  if,  by  his  directions,  any  dirt  had  been 
thrown  on  the  plaintiff's  side  of  the  ditch,  or  if  he  had  unne- 
cessarily stepped  upon  the  plaintiff's  land.  Hill  and  Miss 
Willard  both  spoke  of  dirt  thrown  on  both  sides  of  the  ditch, 
and  Hill  said  that  the  younger  Hannahan  had  gone  upon  the 
plaintiff's  side  of  the  ditch,  when  he  kicked  Bates,  and  that 
the  elder  Hannahan  had  gone  into  the  piazza. 

His  Honor  observed  that,  as  to  the  damages  which  should 
be  rendered  for  insult  and  matter  of  aggravation,  there  could 
be  no  pecuniary  standard,  but  he  endeavored  to  induce  just 
moderation,  in  the  jury,  in  the  exercise  of  a  sound  discretion. 

The  verdict  was  for  the  plaintiff,  against  both  defendants. 
$3000.  His  Honor  said  he  thought  it  high,  but  that  he  did 
not  know  what  was  the  state  of  the  case  which  the  jury 
found  to  present  the  truth. 

The  defendants  appealed,  and  moved  the  Court  of  Appeals 
to  set  aside  the  verdict,  on  the  grounds : 

1st.  That  there  was  not  a  tittle  of  evidence  implicating  the 
defendant,  John  J.  Hannahan,  with  his  co-defendant,  in  any 
joint  trespass  upon  the  plaintiff's  close,  and,  therefore,  the 
motion  for  a  non-suit,  made  on  behalf  of  John  J.  Hannahan, 
ought  to  have  been  granted. 

2d.  That  John  J.  Hannahan  was  manifestly  made  a  party 
to  this  action,  merely  to  deprive  his  co-defendant  of  the  ben- 
efit of  his  evidence,  and,  therefore,  his  Honor  ought  to  have 
acceded  to  an  application  which  was  made,  either  to  submit 
the  case  against  John  J.  Hannahan  to  the  jury,  when  the 
plaintiff's  evidence  was  closed,  or  to  permit  him  to  be  sworn 
as  a  witness  on  behalf  of  his  co-defendant. 
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3d.  That  his  Honor  erred  in  charging  that  the  evidence  ofCvAVLvanoK, 
Mr.  Pinckney  was  not  conclusive  to  establish  that  the  ditch   ^"^  ^^^^ 

was  the  boundary  line,  between  the  defendant,  John  Hanna-  *^ '^ ' 

han,  and  the  party  under  whom  the  plaintiff  claimed,  when     ^**'*^*** 
it  clearly  appeared  that  he  was  mutually  chosen  to  ascertain    H*"^'^*"in_ 
the  line  between  them. 

4th.  That  his  Honor  further  erred  in  charging,  that  even 
if  the  ditch  was  the  boundary  line,  and  the  defendant  might 
be  entitled  to  clear  out  or  re-open  the  ditch,  yet  he  had  no 
dght  to  remove  the  fence,  unless  it  were  absolutely  necessary, 
and  if  so  the  action  would  lie ;  whereas  it  is  submitted  that 
(he  plaintiff's  remedy,  for  such  an  injury,  would  be  by  action 
on  the  case,  and  that  the  present  action  could  not  be  main- 
tained. 

6th.  That  his  Honor  further  erred  in  instructing  the  jury, 
that  their  discretion,  as  to  the  amount  of  the  verdict,  was  al- 
together without  limit  or  control ;  whereas,  it  is  respectfully 
submitted  that  the  jury  are,  by  law,  limited,  in  their  amount 
of  verdict,  to  a  fair  estimate  of  the  injury  done  to  the  plain- 
tiff, whether  to  his  freehold  or  other  property,  his  person,  or 
his  feelings. 

6th.  That  the  amount  of  the.  verdict  is  wholly  unwarrant- 
ed by  the  evidence,  or  the  rules  of  law,  and  is,  in  fact,  so 
excessive  as  to  render  the  laws  of  property  nugatory. 

7th.  That  the  verdict  against  John  J.  Hannahan  is  entire- 
ly unsupported  by  the  evidence,  and  as  to  him,  at  least,  should 
be  set  aside. 

8th.  That  the  verdict  is,  in  other  respects,  contrary  to  law 
and  the  evidence. 

ARGUMENT. 

Sunt,  for  the  motion. — This  was  undoubtedly  a  specula- 
tive suit  to  mulct  a  man,  who  was  a  land  holder,  for  domg 
what  he  believed  to  be  the  exercise  of  a  right  undoubtedly 
belonging  to  him.  That  such  suits  ought  not  to  be  encour- 
aged, must  be  admitted ;  there  was  no  actual  dam- 
age amounting  to  twenty  dollars,  by  the  highest  estimate. — 
But  the  suit  was  based  upon  a  claim  for  damages  for  what 
is  termed  insult,  and  words  not  actionable  in  themselves  \  and 
the  alleged  trespass  was  to  evade  the  law,  and  getting  a  pure- 
ly nominal  trespass,  to  graft  on  it  an  unlimited  claim  for  vin- 
dictive damages. 

In  the  former  trial,  set  aside  by  the  Appeal  Court,  for  a 
clear  error  in  law,  it  was  laid  down  as  good  law,  that  if  a 
party  enters  on  a  lawful  errand,  and  a  new  and  distinct  tres- 
pass, although  in  itself  trifling,  is  committed,  it  reflects  back 
on  the  original  entry,  and  renders  the  party  what  was  styled  ^^ 
a  trespasser  ab  initio.    This  was  shewn  to  be  a  pure  misap- 
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CeiRLEflTON,  prehension  of  the  law.    For  unless  the  subsequent  wrong 
Jan.  1849.    jgflects  back,  and  proves  the  first  entry  was  not  bona  fide,  so 
^        '  absurd  a  doctrine  could  never  be  maintained, 
naon         rpj^jg  j^  ^^  ^^^  foundation  of  this  case.    The  testimony 

H*nTii^frftn.  proves,  beyond  a  doubt,  that  the  entry  was  for  a  lawful  pur- 
pose. Both  parties  met  and  parted  amicably  in  the  forenoon, 
and  in  the  atternoon  a  quarrel,  not  in  the  least  affecting  the 
opening  of  the  ditch,  arose  between  Mr.  Hannahan  and  a 
mere  stranger,  on  Mr.  Hannahan's  own  land.  Admit  all  the 
plaintiff's  case,  and  but  for  this  altercation  no  cause  of  action 
would  have  existed.  The  complaint  was  that  pending  this 
personal  quarrel,  the  defendant  pursued  this  stranger,  who 
ran  through  Mr.  Johnson's  house  after  abusing  defendant. — 
Now,  at  the  opening  of  Mr.  H's.  own  ditch,  on  his  own  land, 
even  if  any  dirt  was  thrown  out,  or  any  palings  were  re- 
moved from  the  defendants's  own  land,  there  was  no  cause 
of  action  in  trespass  quare  clatisumf regit — for  there  was  no 
entry  at  all  on  plaintiff's  close,  until  after  the  ditch  was  dug ; 
the  survey  after  by  Mr.  Pinckney,  and  the  acquiescence  even 
now,  in  the  ditch  and  line  as  opened,  is  conclusive.  If  the 
Appeal  Court  were  right,  then,  m  ruling  that  each  event  was 
distinct,  the  alleged  trespass  .was  no  foundation  for  the  ver* 
diet.  As  to  the  afternoon's  affair,  it  lasted  but  a  few  min- 
utes— some  Irish  laborers  chased  an  Englishman  who  cursed 
them ;  he  fled,  and  was  pursued  by  them.  Mr.  Hannahan, 
it  is  admitted,  called  them  to  come  away  from  the  house — 
they  did  so  ;  and  for  this  the  outrageous  sum  of  $3000  was 
awarded.  The  monstrous  inequality  between  a  momentary 
invasion,  accompanied  by  not  a  loss  of  a  cent,  must  strike 
every  one.  Such  verdicts  are  a  premium  to  the  worst  spe- 
cies of  gambling  in  the  law.  The  Court  is  bound  to  exer- 
cise a  wholesome  control  over  the  passions  and  prejudices  of 
juries.  It  is  said  this  is  a  second  trial,  but  the  first  was  ad- 
mitted to  have  been  unjust,  as  the  innocent  and  rightful  act 
of  marking  one's  own  line  was  coupled  with  a  distinct  of- 
fence. The  charge  of  the  Judge  being  so  very  alternative, 
that,  as  usual,  he  says  he  thought  the  verdict  high,  but  does 
not  know  what  state  of  the  case  the  jury  thought  presented 
the  truth.  But  this  Court  ought  to  know,  that  what  the  jury 
acted  on  was  the  truth.  They  doubtless  reversed  the  former 
decision,  and  did  treat  it  as  a  case  of  trespass  ab  initio,  and 
thus  nullified  the  law,  and  repeated  the  absurdity  of  making 
a  man  a  trespasser  for  exercising  an  undoubted  act  of  own- 
ership. And  the  Court  is  bound,  as  well  as  the  jury,  to  see 
a  state  of  facts  justifying  this  enormous  transfer  of  one  man's 
property  to  the  pockets  of  another.  To  encourage  this  liber- 
ty of  a  jury  to  disregard  settled  law,  is  to  give  up  the  control 
of  the  Appeal  Court  to  the  arbitrary,  or,  perhajxs,  revengeful 
^  feelings  of  a  temporary  tribunal.    It  was  the  duty  of  the 
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Court,  instead  of  presenting  so  many  "  ifs"  to  them,  to  have  Charlbotjon, 
stated,  distinctly,  that  the  entry  was  lawful,  and  had  been  so^  ^"^'  ^°^'^ 
ruled,  and  then  a  new  trial  would  have  been  due  to  justice.        ^ 
To  make  a  verdict,  set  aside  as  illegal,  a  precedent  to  control       °  ^^ 
the  discretion  of  this  Court,  in  enforcing  even-handed  justice,     Johnson 
will  be  to  give  up  one  of  their  chief  prerogatives,  and  bring 
justice  to  the  contempt  due  only  to  a  gambling  shop.    Two 
verdicts  are  no  better  than  one,  if  the  first  was  given  under 
a  wrong  charge  ;  and  for  this  Court  to  yield  its  own  views, 
upon  the  allegation  that  there  is  no  proportion  between  a 
wrong  and  the  amount  of  damages,  is  not  founded  in  good 
sense.    That  the  only  wrong  complained  of  was  not  premed- 
ited,  but  arose  on  a  sudden  affray,  was  soon  over,  and  no  pe- 
cuniary loss,  and  an  ample  apology  instantly  offered,  all  com- 
bine to  demand  of  this  Court  to  resolve  the  ifs  of  the  charge, 
to  state  the  law  as  it  is  on  any  view  of  the  testimony ;  and 
my  client  trusts  that,  if  the  Court  is  weary  of  his  case,  they 
will  do  him  the  justice  to  say  he  never  sought  a  law  suit, 
but  freely  offerred  to  submit  the  whole  to  honorable  and  dis- 
creet friends. 

Memminger,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

The  defendants's  counsel  seems  to  have  a  strong  sense  of 
great  injustice  done  to  his  chents  by  the  high  verdict  which 
has  been  rendered  against  them,  and  has  dwelt  at  much 
length  before  this  Court,  upon  the  facts  of  the  case.  Accord- 
ing to  the  view  which  may  be  taken  of  the  motives  that  influ- 
enced the  defendants,  and  of  the  acts  of  insult  and  injury 
which  in  truth  were  perpetrated  by  them,  or  by  other  persons 
under  their  direction,  the  amount  of  the  verdict  may  appear 
either  excessive,  or  only  conformable  to  a  lofty  standard  of 
reparation  and  punishment.  My  own  opinion  of  the  real 
facts  of  the  case  is  this :  I  believe  that  the  elder  defendant 
was  the  leader  and  director  of  the  main  transaction ;  that  his 
motive  in  exercising  the  right  of  re-opening  the  ditch,  (which 
he  really  believed  was  his,)  was  not  merely  to  preserve  his 
property  by  marking  the  boundary,  but  was  to  annoy  the 
plaintiff,  and  through  him  other  persons ;  that  some  acts 
of  rudeness  committed  by  his  underlings,  were  not  such  as 
he  himself  would  have  been  guilty  of,  but  naturally  proceed- 
ed from  his  own  violence,  and  may  therefore  be  justly  im- 
puted to  him :  that  his  son  showed  a  willingaess  to  sustain 
him,  not  only  in  opening  the  ditch  but  in  subsequent  violence, 
and  may  well  be  found  a  co-trespasser  who  (where  the  jury 
do  not  choose  to  sever,)  is  liable  in  law  according  to  the  ex- 
tent of  the  damages  which  may  be  found  against  him  that,  of 
all  concerned,  was  most  blameable,  although  in  conscience  he 
is  liable  to  a  much  less  extent ;  but  that  the  violence  and         ^^ 
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CmAmLMnom,  insults  to  the  plaintiff,  to  the  plaintiff's  wife,  and  to  the  plain- 
^  Jan.  1849.  xiS^^  bouse,  were  unpremeditated  acts  growing  out  of  the 
^  "^  '  heat  which  arose  in  a  sudden  quarrel  with  a  third  person,  and 
^"^^^'^  were  in  themselves  neither  productive  of  actual  damage,  uor 
H>»>«»fc«>  intended  to  wrong  the  plaintiff;  and  that  upon  the  whole, 
a  verdict  which  found  one  hundred  times  as  much  as  would 
have  compensated  all  actual  injury,  hy  restoring  the  plain* 
tifTs  garden  and  fence  to  the  condition  they  were  in  before 
the  wrong  done,  would  have  sufficiently  punished  the  de« 
fendants.  If,  then,  it  had  been  my  busines  to  find  a  verdict, 
I  would  not  have  gone  above  five  hundred  dollars,  for  in 
general  (upon  many  considerations,  and  with  certain  excep- 
tions, which  I  need  not  now  set  down,)  I  am  disinclined  to 
favor  high  verdicts  in  actions  sounding  merely  in  damages. 
But  the  amoimt  of  damages,  a  matter  wherein  no  exact  rule 
can  be  applied,  must  necessarily  be  left  to  the  jury,  with  pro- 
per admonitions  concerning  their  duty  to  regard  the  evidence, 
and  to  regulate  their  discretion  by  a  just  view  of  all  the  cir- 
cumstances. A  second  time,  a  jury,  properly  admonished,  has 
found  a  heavy  verdict ;  five  hundred  dollars  more  this  time 
than  before.  Several  members  of  the  Court  thinJc  that  the 
sum  now  found  is  not  too  high.  The  Court,  in  granting  a 
new  trial  before,  did  not  proceed  upon  the  ground  of  exces- 
sive damages.  Even  if  it  had  done  so  and  now  perceived  no 
error  in  law,  it  would  now  regard  the  sec(md  verdict  as  the 
deliberate  opinion  of  the  proper  tribunal,  re-affirmed  after  re- 
examination, which,  if  not  absolutely  conclusive  against  the 
right  of  the  Court  to  interfere  with  a  matter  so  peculiarly 
within  the  province  of  the  jury  as  the  amount  of  damages, 
ought  to  stand,  upon  the  principle  expedit  tU  sU  finis  lUium. 
Upon  all  the  facts,  and  the  amount  of  damages,  the  verdict 
must  then  be  taken  as  decisive. 

This  disposes  of  the  first,  fifth,  sixth  and  seventh  grounds 
of  appeaL 

As  to  the  second  ground.  The  verdict  shews  that  any 
view  of  the  facts  which  would  have  considered  John  J. 
Hannahan  as  in  nowise  implicated,  must  have  been  a  mis- 
taken view,  if  the  circuit  Judge  had  taken  it.  But  indepen- 
ent  of  the  verdict,  there  clearly  was  some  evidence  against 
him,  which  it  was  the  province  of  the  jury  to  weigh,  and  the 
right  of  the  plaintiff  to  have  weighed  by  them.  According 
3  Speen,  166.  to  the  practice  settled  in  the  case  of  Marshall  v.  Reynolds^ 
the  circuit  judge  might  in  his  discretion  have  permitted  the 
case  of  John  J.  Hannahan  to  have  been  submitted  separately  ; 
but  this  course  would,  if  easily  permitted,  be  productive  of 
vexatious  delays  and  embarrassments.  It  is  necessarily  an 
interference  with  the  right  of  the  jury,  in  considering  a  joint 
trespass,  not  to  sever,  if  they  please  not  to  do  so,  in  their 
^^        veraict,  against  all  who  are  foimd  guilty;  and  under  our 
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decisions  as  to  seyerin^  damagies  and  satisfaction,  great  pcfr-  CBiauumi, 
plexity  or  injustice  might  ensue,  where  the  jury  should  "'^dv_^_L» 
against  a  subordinate  defendant,  whose  case  is  separately      ^       ' 
submitted,  the  whole   damages  according  to  the  measure     ^^^^ 
suitable  for  the  most  blameable  of  the  trespassers,  and  then   ft*^^h»^ 
should  afterwards  find  die  same  amount  against  the  most . 
blameable.    The  circuit  judge,  in  his  discretion,  thought  that 
the  case  of  both  defendants  should  go  to  the  jury  at  the  same 
time — ^and  the  jury,  fully  instructed  as  to  their  right  to  sever 
if  they  pleased,  hare  thought  that  the  two  should  not  be  dis- 
tinguished.    The  result  shews  that  the  discretion  of  the 
Judf^e  was  properly  exercised. 

II  the  intention  to  exclude  evidence  had  prompted  the  suit 
against  John  J.  Hanaban,  it  seems  that  the  same  motive 
would  have  made  defendants  of  Welsh  and  Carney  also, 
whose  testimony  has  gone  to  exculpate  themselves  as  well 
as  the  defendants. 

In  considering  the  third  and  fourth  grounds  of  appeal,  and 
other  matters  of  law  which  have  been  presented  in  connexion 
with  them,  I  have  to  lament  that  our  practice  does  not  re- 
quire a  bill  of  exceptions,  or  s<Hne  other  mode  by  which  a 
Judge's  instructions  which  are  complained  of  might  be  pre- 
cisely ascertained,  and  the  complaints  made  of  them  might 
be  signified  before  the  jury  retired,  or  at  any  rate  before  the 
verdict  was  rendered.  As  it  is,  after  an  unsatisfactory  ver- 
dict, grounds  of  appeal  are  taken,  imputing  errors  of  law  to 
the  judge — he  makes  a  report  of  so  much  of  his  charge  as 
related  to  these  grounds ;  and  thus  detached  portions  of  the 
charge,  standing  isolated,  acquire  an  importance  which  no 
person  who  heard  the  whole  of  it  would  have  given  to  them, 
and  the  general  complexion  of  the  instructions  favorable  to 
the  appellant  is  not  at  all  seen  in  the  hue  of  the  few  selected 
particulars  which  were  unfavorable. 

The  third  ground  complains  that  the  Judge  instructed  the 
jury  that  the  evidence  of  Mr.  Pinckney  was  not  conclusive 
to  show  that  the  ditch  was  the  true  boundary  line  between 
the  parties ;  and  in  arguing  it  here,  it  has  been  assumed  that 
the  opinion  of  the  Court,  upon  the  former  appeal  in  this  case, 
established  that  the  ditch  was  the  true  boundary,  and  that 
the  defendant  had  a  right  to  re-open  it. 

The  opinion  before  delivered  decided  that  there  should  be 
a  new  trial,  and  all  remarks  upon  facts  were  then  purposely 
abstained  from,  (as  was  declared,)  that  the  new  trial  might 
be  had  without  prejudice.  The  sole  ground  of  the  decision 
was  error  in  this  direction  given  to  the  jury  upon  the  first 
trial,  that  the  entry  of  a  defendant,  who  was  owner,  upon 
soil  whereof  the  plaintiff  was  in  possession,  as  a  wrong  doer, 
could  be, made  a  trespass,  by  reason  of  subsequent  trespasses  ^^^ 
committed  by  the  defendant,  upon  other  soil,  whereof  the  ^b 
56  ^^ 
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CitiiitMMir,  pAaintiff  had  rightful  pos&ession.    Whether  die  plaintiff  bad 
^  Jan.  1849.    ^^y  ^jg|^^  ^f  possession  to  the  land  between  the  ditch  and 
j.^       '  the  road,  or  to  the  ditch  itself,  was  a  preliminary  inquiry : 
Johttson     jjQj  made,  because  the  propriety  of  the  direction  was  necea- 
AiuHdktta.  sarily  considered  in  reference  to  the  state  of  facts  which  it  as- 
sumed to  exist.    But  was  this  preliminary  inquiry  to  be  ex- 
cluded, when  a  new  trial  was  had  ?    Possibly  a  new  trial 
might  be  ordered,  upon  condition  that  certain  admissions 
should  be  made ;  hardly,  however,  admissions  to  be  made  by 
the  party  who  has  the  rerdict  with  which  he  is  content  and 
against  whom  the  order  is  made.    But  no  condition  was  an- 
nexed, and  the  effect  of  the  usual  unconditional  order  which 
was  made,  was  well  undensitood  in  the  very  beginning  of  the 
second  trial,  when  the  defendant's  counsel,  for  fear  that  the 
jury  might  be  thereby  misled,  objected  even  to  the  reading  of 
the  report  of  the  former  trial,  ana  contended,  as  I  hold,  pro- 
perly, that  even  the  former  opinion  of  the  Court  was  only 
authority  upon  the  points  of  law  thereby  adjudged,  and  that 
what  was  before  in  evidence,  should  be  unknown  to  the  jury, 
if  not  again  made  to  appear. 

Mr.  Pinckney  was  called  on,  as  he  testified,  to  decide  where 
the  line  ran,  which  was  shewn  by  the  papers  of  the  parties  ; 
he  found  it  to  run  in  the  middle  of  the  road  ditch.  If  that 
had  been  the  only  question,  it  was  for  the  jury  to  weigh,  and 
not  for  the  Judge  to  declare  that  Mr.  Pinckney's  opinion  must 
necessarily  be  conclusive.  But  conceding  that  upon  the 
question  of  the  line  shewn  by  the  papers,  Mr.  Pinckney's 
evidence  was  not  likely  to  be  doubted,  the  plaintiff  took  other 
positions  concerning  the  boimdary  from  which,  in  effect,  he 
contended  that  the  paper  line  had  been  changed  by  the  acts 
of  the  parties ;  and  upon  all  these  positions,  instructions  were 
given  to  the  jury,  as  the  plaintiff  had  a  right  to  require  that 
they  should  be.  These  instructions  necessarily  presented  al- 
ternative views.  It  is  supposed  that  they  confused  the  jury, 
or  gave  them  reason  to  believe  that  the  Judge  doubted,  ana 
they  might  find  as  they  pleased.  If  such  unhappy  effect  re- 
sults from  alternative  views  of  the  law,  according  to  the  facts 
as  they  may  be  found,  I  know  no  mode  by  which  it  can  be 
prevented  in  a  trial,  wherein  the  whole  of  a  complicated  case 
is,  at  once,  submitted  to  a  jury,  to  be  decided  according  to 
the  law  as  expounded  by  the  Judge,  and  the  facts  as  they 
may  be  found  by  the  jury.  Clearness  of  instruction  is  high- 
ly desirable  in  jury  trials  ;  and  according  to  their  true  theory, 
a  case  slionld,  as  far  as  possible,  be  relieved  from  complexity, 
and  so  simplified  as  to  present  only  a  few  distinct  issues  of 
fact  to  be  decided.  One  mode  of  simplifying  a  case,  would 
be  for  the  Judge  to  assume  for  the  truth,  a  certain  state  of 
«^^  facts  upon  one  disputed  point,  and  to  apply  his  instructions 

^^  to  that — ^positively  and  Avithout  any  alternative  view ;  a  more 
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effecstive  mode  would  be  for  him  to  assume  the  facts  upon  all  ^^^*^fS^ 
the  points  of  dispute,  and,  applying  the  law,  to  decide  the ,  ^"^  **^ 
case,  himself;  but  neither  of  these  modes  would  be  jury  triaL 
It  is  never  by  assuming  facts,  but  only  by  laying  out  of  view 
immaterial  matters,  and  armying,  properly,  those  which  are 
to  be  considered,  that  a  Judge  can  assist  a  jury,  without  inr 
vading  their  province. 

Upon  the  supposition  that  the  jury  would,  according  to  the 
evidence,  find  that  the  boundary  line  between  the  two  prc^- 
prietors,  shewn  by  their  papers,  was,  long  ago,  marked  by  a 
ditchy  straight  for  the  whole  extent  of  the  line,  which  was 
dug  so  that,  for  half  way,  the  bank  was  thrown  on  one  side^ 
and  for  the  other  half  on  the  other  side ;  and  that  a  fence 
had  been  built  on  the  bank,  so  that  it  crossed  the  ditch  wbess 
the  bank  changed  from  one  side  to  the  other ;  and  that  each 
half  of  this  fence  had  been  kept  up  by  the  proprietor  on  whose 
land  it  stood :  the  jury  were  instructed  that  if  for  more  than 
twenty  years,  the  proprietors  had  held,  with  a  claim  of  riffhl 
in  the  soil,  up  to  the  fence  on  each  side,  ox  with  an  uncteir 
standing  between  them,  that  the  bank  on  which  the  fence 
stood  should  shew  the  boundary,  that,  then,  the  plaintiif 
could  maintain  trespass  for  an  injury  to  the  soil,  on  bis  side 
of  the  bank.  Apart  fjrom  any  thing  peculiar  in  questions  of 
boundary,  which,  more  than  questions  of  title,  are  influenced 
by  evidence  of  acquiescence  and  possession,  the  length  of 
possession  required  by  this  instruction  would  have  been  suf- 
ficient to  establish  a  title,  and  with  it  all  necessary  munir 
meats,  if  the  possession  had  been  adverse,  as  it  must  have 
been,  if  it  had  been  held  either  with  a  claim  of  light  in  the 
soil,  or  with  a  mutual  understanding  between  the  parties, 
that  the  possession  should  shew  the  extent  of  the  r^ht  A 
fence  is  an  actual  barrier  which  separates  adjoining  lands, 
and  it  is  more  probable  that  parties,  for  their  boundary,  agreea 
upon  that  which  did  actually  limit  their  enjoyment,  than 
that  they  agreed  upon  either  an  imaginary  line  shewn  by  a 
paper,  or  a  ditch  which  time  was  constantly  filling  up,  and 
which  may  have  been  dug  only  to  raise  the  liank  upon  which 
this  actual  barrier  stood.  There  was,  then,  no  error  in  diis 
instruction. 

Dot  the  jury  may  have  found  that  the  possession  was  only 
permissive,  not  adverse,  and  that  notwithstandii^  its  long 
continuance,  it  was  held  in  conformity  with  an  agreement, 
that  the  centre  of  the  ditch  should  shew  the  true  line,  ana 
that  the  ditch  should  constitute  the  actual  boundary,  either 
party  being  at  liberty,  when  he  pleased,  to  resume  occupancy 
m  severalty  of  the  bank  and  fence,  cm  his  own  side.  There* 
fore,  in  the  alternative  view,  complained  c{  in  the  fourth 
gnmnd  of  appeal,  the  jury  were  instructed  that  if  the  ditch 
was  the  boundary,  and  the  defendant  had  a  right  lo  re-open 
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<?>ABLiNnra]f,  it,  he  had  no  right  to  remove  the  fence,  if  that  were  not  ne- 
^  Jan.  1849.  ^  ^essary  to  the  re-opening  of  the  ditch.    It  will  be  observed 
Johwm     ^^^  ^^  relates  to  the  removal  of  the  lateral  fences  of  the 
jobnMii     gi^fj^Q^  which  crossed  the  ditch,  and  joined  the  plaintiff's 
Bft^iwKflTi   outside  fence  that  was  cut  off  from  his  garden  by  the  new 
ditch.    In  digging  the  new  ditch,  a  panel  of  each  lateral 
fence  was  removed.    The  removal  could  have  been  made 
only  by  going  upon  the  plaintiff's  land,  and  carefully  separ- 
ating the  panel  from  the  remainder  of  the  fence  that  was  left 
standing  thereon,  or  by  forcibly  tearing  the  panel  away. — 
Neither  of  these  modes  of  removal  was  a  trespass,  if  it  was 
an  act  of  violence  done  in  the  execution  of  a  rightful  pur- 

Sose,  but  necessary  to  the  purpose.  This  plain  truism  is  not 
enied,  but  it  is  insisted  that  the  careful  removal  of  the  whole 
panel  was  the  least  injurious  mode  in  which  a  passage,  for 
the  ditch,  could  be  effcted,  and  was  therefore  necessary.  But 
if  the  right  of  the  defendants  was  to  re-open  every  inch  of 
the  old  ditch,  and  could  not  have  been  satisfied  by  cutting 
up  to  the  lateral  fence,  on  either  side,  and  leaving  the  thick- 
ness of  the  fence  unopened,  it  may  have  appeared  to  the 
jury,  that  cutting  under  the  fence  would  have  been  less  inju- 
rious than  removing  a  panel,  of  which  part  was  unquestion- 
ably on  the  plaintiff's  land,  and  that  the  ri^ht  to  remove,  as 
he  did,  was  not  necessary  to  the  extreme  right  urged  by  the 
defendants.  Surely  it  was  an  extreme  right,  that  he  who 
had  seen  the  building  of  the  fence,  and  alteration  of  the  gar- 
den, and  tacitly  assented  to  them,  should  cut  a  ditch  three 
feet  wide,  through  the  garden,  as  a  means  of  marking  a  line. 
It  was  incumbent  on  him,  whilst  he  resumed  dominion  over 
his  road,  and  bank  and  fence,  and  resisted  the  claim  set  up 
in  opposition  to  his  rights  of  property,  to  take  care  that  he 
in  no  wise  transgressed  the  bounds  which,  on  his  side,  he 
so  jealously  guarded.  Even  less  defensible  than  the  removal 
of  the  panels  of  fence,  was  the  removal  of  the  gate  posts. 

The  Court,  then,  assents  to  the  propriety  of  the  instruction 
by  which  the  jury  were  left  to  judge  of  the  necessitv  which 
required  invasions  of  the  plaintiff's  soil  for  effectual  execu- 
tion of  the  defendants's  right  to  re-open  the  ditch,  even  if 
that  right  existed ;  but  of  the  existence  of  that  right,  the 
Court  is  not  called  on  to  decide.    The  English  Court,  in  the 

6  Taunt  5X>.  ^^^^  ^^  Mates  v.  Bawkins^  has  decided  that  where  a  wall 
stands  upon  a  line  between  two  adjoining  lots,  each  proprie- 

Vide  buildiDg  tor  is  entitled  to  certain  easements  m  the  wall,  but  that  both 

Act,  14  Geo.  under  the  Act  and  independent  of  it,  each  is  owner  of  the 
^        land  upon  which  the  half  wall  on  his  side  of  the  line  stands, 

S  Bail  389  '^^  ^^^^  ^^  property  of  the  wall  follows  the  property  of  the 
land.  Our  own  Court,  in  CHbson  v.  Vanffhtij  has  decided 
that  a  common  boundaiy  between  two  proprietors  is  the  pro- 
perty of  both,  and  where  a  fixture  is  put  on  a  line,  by  the 
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labor  of  both,  they  are,  as  to  the  fixture,  tenants  in  common.  Charlebton. 
A  tenancy  in  common,  as  to  a  fixture  erected  upon  a  boun-  ^^  ^^^' , 
dary,  must,  however,  arise  from  implied  contract,  and  may^      '^       ' 
consist  with  a  right  of  property  which,  upon  removal  of  the     J*'™®'* 
fixture,  will  remain  in  either  proprietor,  upon  his  side  of  the    Humahan. 
exact  mathematical  line ;  and  may  consist,  too,   with  the 
right  of  either  proprietor  to  retract  his  assent  from  any  agree- 
ment that  a  ditch  or  other  marked  space  should  be  held  in 
common  as  a  boundary,  if  no  injury  be,  by  the  retraction, 
done  to  the  other  proprietor.    It  does  not,  then,  follow  that  if 
the  true  boundary  line  was  in  the  centre  of  the  ditch,  the  de* 
fendant  must,  under  the  circumstances  of  this  case,  be  held, 
of  course,  to  have  had  the  right  to  open  more  than  that  half 
of  the  ditch  which  was  on  his  own  side  of  the  line. 

Assuming  the  defendant's  right  to  re-open  the  whole 
ditch,  his  counsel  has  relied  greatly  upon  another  objection 
to  the  instructions  given  to  the  jury,  which  is  not  embraced 
in  any  of  the  grounds  of  appeal,  unless  it  falls  under  the 
eighth  one,  that  the  verdict  is  contrary  to  law  and  evidence. 
The  objection  is  to  the  holding  that  even  if  the  defendants 
had  the  right  to  re-open  the  ditch,  it  was  a  trespass  in  either 
of  them  if,  by  his  directions,  any  dirt  had  been  thrown  on 
the  plaintiff's  side  of  the  ditch,  or  if  he  had  unnecessarily 
stepped  upon  the  plaintiff's  land.  An  accidental  harmless 
&lling  of  a  spade  full  of  dirt,  on  the  plaintiff's  land,  could 
not  be  said  to  be  a  throwing  of  dirt  thereon  by  directions  of 
one  of  the  defendants,  and  so  could  not  come  within  the  in- 
structions. But  it  is  contended  that  a  rigl}t  to  open  the  ditch, 
carried  with  it  a  right  to  throw  the  diit  on  either  side.  If 
the  right  to  re-open  existed,  it  could  exist  only  by  virtue  of 
an  implied  agreement  that  the  state  of  things,  originally  es- 
tablished, shewed  the  rights  of  the  parties,  and  should  be 
perpetuated ;  but  by  the  original  arrangement,  at  the  end  of 
the  line  where  the  plaintiff  lived,  the  bank,  made  bv  the  dirt 
which  was  thrown  from  the  ditch,  was  on  the  defendants's 
side,  at  the  other  end  on  Jenkins's  side :  the  defendant,  to 
continue  things  as  they  had  been,  was  then  bound  to  throw 
the  dirt,  where  before  it  had  been  thrown,  upon  his  own  side. 

The  unnecessary  stepping,  by  one  of  the  defendants,  upon 
the  plaintiff's  land,  would,  under  ordinary  circumstances, 
have  been  a  trifle,  which  the  law  would  have  disregarded, 
but  such  an  act  was,  in  the  charge,  spoken  of  in  reference  to 
the  circumstances  which  must  have  attended  it,  if  it  was  not 
justified  by  any  necessity  connected  with  a  right  in  the  de- 
fendant. Often  a  foot  print  may  be  rightfully  or  harmlessly 
impressed  upon  another  man's  soil ;  but  where  the  motive  is 
bad,  and  matters  of  aggravation  have  attended  the  entry,  the 
least  entry  is  a  trespass ;  and  any  trespass  having  been  es- 
tablished, the  matters  of  aggravation  may  be  shewn,  to  en* 
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Charlbotox,  hance  the  damages.    The  trespass  in  such  cases  is  not,  as  it 

^  ^*°'  *f^  ^^^  ^^^  called  in  argument  here,  the  excuse  for  the  action ; 

^       'but  it  is  the  formal  partonly  of  the  injury, — absolutely  neces* 

Jofaaaon     ^^^  ^^  j^  shewn  to  sustain  the  action,  but  often  made  less 

j^m^wLhmn   impoftant,  in  the  consideration  of  the  quantufn  o{  damages 

to  be  given  for  a  breach  of  the  close  attended  by  other  wrongs, 

than  it  has  been  in  this  case. 

This  Courtis  satisfied  that,  in  this  case,  no  error  was  com* 
mitted,  unfavorable  to  the  defendants,  in  the  instructions 
which  were  given  to  the  jury,  concerning  the  various  matters 
that  were  dwelt  upon  as  technical  trespasses.  The  jury  have 
found  some  trespass,  and  have  ascertained  the  damages. — 
No  sufficient  cause  for  disturbing  the  verdict  appears. 
The  motion  is  dismissed. 

O'Neall,  J. — ^EvANs,  J. — Frost,  J. — and  Withers,  J. — 
concurred. 

Motion  refused. 
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Ths  Bank  of  South  Carolina  v.  John  Bowie. 
Same  v.  each  of  the  sureties  of  Bonne. 

WhersTer  interest,  eo  nomxnt^  is  before  judgment  allowed  by  law  to  attach  to  a 
principal  as  an  incident,  interest  after  judgment  may  be  collected  imder  the  Act 
of  1615;  provided  that  the  quantum  of  the  principal  sum  and  the  fact  of  its 
having  borne  interest  before  judgment,  appear  with  certainty  from  the  veidia 
or  other  proceeding  in  the  case. 

If  the  money  recovered  bore  interest,  it  is  immaterial  that  it  was  secured  by  a 
bond,  idiich,  under  the  Act  of  1792,  must  be  submitted  to  a  jury. 

In  cases  of  bonds  for  performance  of  covenants,  or  for  things  other  than  the  pay- 
ment of  money,  there  is  a  distinction  according  to  the  nature  of  the  covenant, 
or  thing  to  which  the  obligor  is  bound,  between  coses  where  in  a  certain  state 
of  facts  found  to  exist,  the  law  requires  the  jury  to  take  interest  as  the  measure 
of  damages,  and  other  cases  where,  within  reasonable  bounds  of  discretion,  they 
may  take  a  greater  or  less  measure. 

In  covenant  and  assumpsit  the  same  distinction  exists.  Wherever  the  debtor 
may  have  known  how  much,  and  when  to  pay,  interest  eo  noTnitkee  is  allowed. 

In  cases  of  damages  not  capable  of  exact  measure,  a  jury  may  resort  to  a  calcu- 
lation of  interest  in  the  jury  room ;  but  the  verdict  must  be  for  a  fixed  sum,  and 
interest  eoiuwitne,  although  found,  may  by  proper  proceeding  be  got  rid  of. 

W^hether  interest  is  allowed  in  a  given  case  is  a  question  of  law;  but  the  com- 
plexion of  the  case  and  the  question  of  interest  may  depend  upon  fisicts,  which 
can  only  be  known  from  the  verdict.    Presumptions  in  fiivor  of  the  verdict 
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CoLomiA,    Form  oipeska^  judgment  andji,/a.  in  case  of  a  penal  bond  submitled  to  the  jury 
May,  1849.       under  the  Act  of  1792,  and  Act  of  1815. 
^   ■      V  '  Act  of  1815,  concerning  interest  aAer  judgment,  construed. 

Bank         Cases  examined — Bank  t.  Bourk^  1  McMul.  429 — approTed.    Anarum  ▼.  SZoaA, 
2  ^'.  2  Spears,  594,  also  approTed.    Thomas  ▼.   Wilton,  3  McC.  166— argument 

questioned. 

Before  Wardlaw,  J.  at  Barnwell^  Fall  Temij  1848. 

Five  several  judgments  against  John  Bowie,  and  the  other 
defendants,  his  sureties.    Each  judgment  is  for  $13,635  55. 

At  fall  term,  1848,  a  motion  was  made  at  Barnwell,  before 
his  Honor  Judge  Wardlaw,  for  an  order  that  the  executions 
issued  in  the  above  cases  be  amended,  by  striking  out  the 
words  "  a  certain  debt  of  twenty  thousand  dollars,"  and  in- 
serting, in  lieu  thereof,  the  words,  a  certain  sum  of  thirteen 
thousand  six  hundred  and  thirty-five  dollars  and  fifty-cents  ; 
and  also  by  striking  out  so  much  of  the  said  executions  as 
requires  and  authorizes  the  collection  of  interest.  And  also 
for  an  order  that  satisfaction  be  entered  on  the  said  execu- 
tions, on  the  ground  that  they  had  been  fully  paid  and  settled. 

His  Honor  made  the  following  decision : 

''  I  do  not  approve  the  form  in  which  the  judgment  was 
entered,  or  the  form  in  which  the  execution  was  issued :  but 
the  merits  of  the  matter  submitted  to  me  present  the  ques- 
tion whether  the  plaintiff  had  the  right  to  collect  interest  on 
$11,721  11,  after  ihe  judgment,  until  satisfaction.  I  think 
that  the  plaintiff  had  a  judgment  for  the  penalty  of  $20,000, 
which  stood  as  a  security  for  the  sum  assessed  by  the  jury 
and  costs — and  that  the  verdict  of  the  jury,  in  fact,  ascertain- 
ed that  the  sum  of  $11,721  11,  was  an  *  interest  bearing  de- 
mand,' for  which  the  defendant  was  liable  to  the  plaintiff, 
with  interest  thereon  from  the  16th  of  February,  1836, 

"  I  refuse  the  motion.  D.  L.  Wardlaw.** 

From  the  above  decision  the  defendants  appealed,  on  the 
following  grounds : 

1st.  Because  his  Honor  decided  that  the  verdict  of  the  jury 
*^  in  fact  ascertained  that  ihe  sum  q^  $11,721  11,  was  an  in- 
terest hearing  demand!'^  &c. — Whereas,  the  question,  wheth- 
er the  demand  was,  or  was  not,  an  "  interest  bearing  demand,*' 
was  not  J  and  could  not  have  been,  submitted  to  the  jury ,  the 
same  being  not  a  question  of  fact,  but  one  of  law,  exclusively 
for  the  decision  of  the  Court, 

2d.  Because  the  verdict  of  the  jury  did  not  in  faxi  ascer- 
tain that  the  sum  of  $11,721  11,  was  an  interest  bearing  de- 
mand (meaning  interest  eo  nomine,)  any  more  than  any  sim- 
ilar verdict  of  a  jury  in  an  action  ot  trover. 

3d.  Because  the  judgments  in  the  above  cases  were  not  ob- 
tained and  rendered  on  *•'  any  judgment,  bond,  bill,  promissory 
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n&iej  w  other  cause  of  eustion  bearing  interestj^^  so  as  to  ^^"**^^ 
come  within  the  purview  of  the  Act  of  1816 ;  nor  on  anu  "fi.^^^y>^^»' 
quidaieddemandj^  so  as  to  be  ascertainable  by  the  Clerk  un- 
der the  Act  of  1809 ;  but  the  cause  of  action  in  the  aboTe 
eases  was  a  penal  bond,  not  ^^  having  a  condition  or  defeaS' 
once  to  make  void  the  same  upon  payment  of  a  lesser  sttm, 
at  a  day  and  place  oertain,^^  but  '*  conditioned  for  the  perfor- 
mance of  covenants,  and  for  things  other  than  the  payment 
of  money /^  and  therefore  comes  within  the  purview  of  the  Act 
of  1792,  under  which  the  jury  "  assessed  and  fixed  die  dam- 
ages actually  sustained,"  at  the  sum  of  $1 1,721  11,  with  in* 
torest  from  the  16th  February,  1836 ;  that  is  to  say,  with  in- 
terest from  the  16th  February,  1836,  up  to  the  finding  of  the 
verdict,  to  wit,  the  round  sum  of  $13,636  66,  for  which  round 
sum  only,  so  assessed,  as  damages  by  the  jury,  and  for  the 
costs  of  suit,  (and  for  not  a  cent  more,)  the  judgment  for  the 
penalty  stood  as  a  security. 

Bellinger  ^  Hutson,  ^  Aldrich,  for  the  motion. 

Patterson,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

This  is  the  same  case  in  which  heretofore  a  motion  was 
made  to  set  aside  the  judgment,  as  irregular,  for  the  interest 
or  excess  above  $11721  11 ;  which  motion  was  refused,  and 
an  appeal  from  the  refusal  dismissed.  In  the  opinion  theniMcMul.4S9. 
given  it  is  said,  "  The  case  was  one  in  which  it  was  clearly 
proper  that  interest  should  be  allowed."  "  The  jury  have  as- 
certained and  assessed  the  sum  for  which  the  defendant  was 
liable  on  the  16th  February,  1836,  from  which  date  they  al- 
low interest,  and  the  Court  has  only  to  direct  the  Clerk  to 
compute  the  interest."  If  it  had  not  then  appeared  that  the 
case  was  a  proper  one  for  the  allowance  of  interest,  eo  nomi- 
ne, the  Court  would  have  treated  the  finding  of  interest  as  a 
mere  nullity,  according  to  the  course  which  was  taken  in 
Holmes  v.  Misroom  and  Ancrum  v.  Sloan.  The  defendant,  i  Tread.  9i. 
by  the  motion,  from  the  refusal  of  which  he  now  appeals,  in  2  Spean,  594. 
effect,  (as  I  think  will  appear,)  objects  again  to  the  plaintiff's 
recovery  of  interest  eo  nomine  ;  but  he  now  confines  his  ob- 
jection to  the  interest  which  has  accrued  since  the  judgment, 
and  attacks  the  execution  instead  of  the  judgment.  His  ar- 
gument has  been  earnestly  pressed,  and  deserves  careful  ex- 
amination. 

Without  copies  of  papers,  the  following  summary  will  shew 
the  true  state  of  the  case.  The  bond  by  Bowie  and  several 
sureties  was  in  the  penalty  of  $20,000,  conditioned  that  Bowie 
"  shall  faithfully  discharge  the  funds  of  the  said  Bank,  which 
may  be  placed  in  his  hands,  for  the  purpose  of  discounting 
such  drafts  as  he  may  be  authorized,  &c. — and  shall  faith- 
fully account  to  the  said  Bank  for  all  the  funds  placed  in  his 
hands  for  the  purposes  intended  in  the  discharge  of  the  duties 
66 
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^oLuioiA,  of  the  said  agency."  Against  Bowie  and  each  of  his  sureties, 
May,  1949,  ^  ^  separate  action  of  debt  was  brought.  The  declaration  was 
^simply  for  the  penalty  of  the  bonc^  and  with  it  was  filed  an 
account  current  between  the  plaintiff  and  Bowie,  shewing  a 
balance  in  Bowie's  hands,  on  16th  February,  1836,  of  $11,721 
11.  Non  est  factum  was  pleaded,  and  issue  joined  thereon. 
General  performance  was  also  pleaded  ;  a  replication  thereto 
(by  careless  pleading  to  which  no  objection  was  made)  denied 
performance  and  tendered  issue,  which  was  joined.  The  ver- 
dict was  "  we  find  the  writing  obligatory  within  mentioned 
to  be  the  deed  of  the  defendant,  and  fthe  condition  thereof 
being  submiited  to  us,)  we  assess  the  damages  of  the  plain- 
tiffs at  $11721  11,  with  interest  from  16th  February,  1836." 
The  interest  calculated  to  18th  July,  1838,  when  the  judg- 
ment was  signed,  amounted  to  $13,635  65.  In  the  postea  it 
is  declared  that  the  jury  found  the  writing  obligatory  to  be 
the  act  and  deed  of  defendant,  and  assessed  the  damages  of 
plaintiff  by  reason  of  the  breach  of  the  condition,  besides 
costs,  to  be  $13,635  55;  diXiA  judgment  is  entered  for  the 
debt  (the  penalty)  and  costs.  The^./a.  requires  the  sheriff 
to  levy  the  debt  of  $20,000,  also  $  for  costs,  and  "  also 

the  interest  on  $11,721  11,  the  principal  sum  of  said  dama- 
ges, from  18th  July,  1838,"  until  satisfaction.  The  defendant, 
by  his  motion  now  under  consideration,  moved  that  the^./a. 
should  be  amended  in  manner  ^s  he  has  specified,  and  that 
satisfaction  should  be  entered : — it  being  admitted  that-  $13,- 
635  55,  besides  costs,  had  been  paid,  but  that,  if  the  collection 
of  interest  after  judgment  was  properly  authorized,  something 
is  still  due  to  the  plaintiff. 

A  correct  mode  of  entering  the  judgment  would  have  been, 
(after  a  postea  setting  forth  the  verdict  of  the  plaintiff  upon 
the  issues  made,  the  submission  of  the  condition  ''  and  the 
special  circumstances"  to  the  jury,  and  the  assessment  of 
damages)  to  have  entered,  ideo  consideratum  estj  that  the 

!>laintiff  recover  the  penalty  and  costs,  and  that  the  judgment 
..^  ...,•, .  ^^  "  ^he  penalty  stand  as  security  for  the  sum  assess^  and 
sSlsso!'  costs." 

A  correct  form  for  the  fi.  fa.  would  have  been,  after  reci^I 
of  judgment  recovered  for  the  penalty,  to  stand  as  security 
for  the  sum  assessed  and  costs,  to  have  directed  the  levy  of 
$13,635  55  and  costs,  and  also  (under  the  Act  of  1816,)  of 
fiStaLi.  ^^^  interest  on  $11,721  11  from  18ih  July,  1838,  until  satis- 
faction. 

But  the  forms  which  the  plaintiff  adopted  attain  the  same 
end,  and  they  could  now  be  amended  by  order  of  the  Court, 
if  there  was  substantial  need  of  amendment ;  if  interest  be 
collected  after  the  judgment,  they  have  required  from  the  de- 
fendant nothing  more  than  the  most  precise  regularity  would 
have  required,  and  on  that  head  there  is  no  occasion  for  com- 
plaint 
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The  right  to  collect  the  interest  now  in  question  does  not  ^S^^'^jK^ 
exist  if  it  is  not  given  by  the  Act  of  1815/  It  is  said  not  to  ,"*y'_^' 
be  given  by  that  Act  because  *'  the  cause  of  aciian^^  in  this 
case  was  not  one  "  bearing  interest,"  but  was  a  bond  for  per- 
formance of  covenants.  If  we  confine  our  view  to  the  mere 
terms  of  the  enactment  made  by  the  Act  of  1816,  and  give  an 
exact  technical  signification  to  every  word,  we  should  proba- 
bly render  it  incongrous,  or  depart  widely  from  its  true  mean- 
ing. "  Any  bond,'' — ''  other  cause  of  action," — "  original  cause 
of  action," — "  debt,  obligation  or  other  security," — '*  principal 
sum  of  the  (cause  of  action)  on  which  judgment  shall  be  ob- 
tained,"— '<  levy  made," — *'  satisfaction  entered," — all  require 
attention.  Let  it  be  remembered  that  the  cause  of  action  in 
assumpsit  is  the  breach  of  the  promise,  and  not  the  note  or 
other  evidence  of  the  promise ;  and  in  debt  on  the  penal  bond, 
although  the  acknowledgment  of  indebtedness  made  by  the 
writing  obligatory  is  apparently  the  cause  of  action,  yet  after 
the  condition  is  set  forth,  the  breach  ot  that  is  the  real  cause 
of  action ;  moreover,  that  in  every  case  of  debt  on  penal  bond, 
the  judgment  is  for  the  penalty ;  that  before  the  stat.  9  Anne, 
c.  20,  the  defendant,  after  breach  of  the  condition  of  a  penal  3  Stat  436. 
bond  conditioned  for  payment  of  a  less  sum  on  a  day  certain, 
could  not,  without  recourse  to  the  Court  of  Equity,  have  com- 
pelled the  plaintiff  to  discharge  him  from  the  penalty  upon 
bis  payment  of  the  condition  and  interest :  and  that  after  that 
statute,  but  before  the  Act  of  1815,  a^.  fa.  after  judgment 
upon  such  a  money  bond,  directed  the  levy  of  the  penalty 
without  notice  of  the  condition,  and  only  by  some  private 
memorandum  was  the  sheriff  instructed  to  accept  the  condi- 
tion and  interest  in  discharge  and  satisfaction.  By  the  Act 
''  the  principal  sum"  is  to  bear  the  same  interest  "  as  the  ori- 
ginal cause  of  action :"  which  shews  that  in  the  case  of  a 
penal  money  bond,  if  the  condition  be  the  principal,  the  bond 

♦A. A.  1815, 6  Statutes,  4. 

An  Act  to  authorize  the  collection  of  interest  on  judgments  and  decreesi  and 
to  remoye  the  necessity  of  frequent  revivals  thereof. 

Whereas  it  is  reasonable  and  proper  that  all  judp^ments  and  decrees  of  the 
Courts  of  Law  and  Equity  in  this  State,  should  bear  mterest 

1.  Be  it  enacted,  by  the  Honorable  the  Senate  and  House  of  Representatives, 
now  met  and  sitting  in  General  Assembly,  and  by  authority  of  the  same,  That  all 
judgments  and  decrees  of  the  Courts  of  Law  or  Equity  of  this  State,  hereafter  to  bo 
obtained  and  rendered  on  any  boTut^  judgment^  hUi^  ffromissorynoUt  or  eiheranue  of 
action  bearing  iiUerest,  the  pnncipal  sum  of  the  judgment,  blond,  bill,  promissory 
note,  or  other  cause  of  action,  on  which  such  judgment  shall  be  so  obtained  and 
rendered,  shall  continue  to  bear  the  same  interest  as  the  original  cause  of  action 
did  bear  before  the  entry  of  judp;ment  thereon ;  and  in  the  body  of  every  execution 
hereafter  to  be  issued  on  such  judgment  or  decree,  the  sheriff  or  other  officer  who 
may  be  required  to  execute  the  same,  shall  be  directed,  by  virtue  of  such  execu- 
tion, to  levy  the  interest  which  shall  accrue  on  the  principal  of  said  debt,  obliga- 
tion or  other  security  on  which  the  judgment  or  decree  has  or  may  be  had  or  ren- 
dered, up  to  the  day  on  which  such  levy  shall  be  made,  and  saunaction  entered 
on  said  execution. 
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CatrrMtj^  is  not  the  original  cause  of  action  that  was  contemplated. 
May,  1849.   cc  Tjje  cause  of  action  bearing  interest"  connected  with  "  prin- 

^^ "^ '  cipal  of  said  debt,  obligation  or  other  security,"  shews  that 

®^  any  liability  which  bore  interest,  and  which  constituted  a  debt 
'  Bowie,  or  was  secured  by  any  such  security  as  is  mentioned,  falls 
within  the  purview  of  the  Act.  From  all  this  it  is  apparent 
that  the  money  sought  to  be  recovered  may  be  embraced  in 
the  phrase  '<  other  cause  of  action,"  and  if  that  bore  interest,  it 
is  immaterial  whether  the  bond  by  which  its  payment  was 
secured,  was  in  one  form  or  in  another.  Looking  to  the 
whole  scope  and  purpose  of  the  Act  the  meaning  seems  to  be 
this : — any  sum  of  money  which  bore  interest  before  judg- 
ment for  it  was  recovered,  shall  continue  to  bear  interest  af- 
terwards until  satisfaction  shall  be  made.  Let  it  be  shewn 
that  a  sum  of  money  which  has  been  recovered,  whether  in 
debt  or  bond  for  performing  covenants,  in  covenant,  assump- 
sit, trover  or  other  action,  did  not  bear  interest  eo  nomine  be- 
fore judgment,  and  it  has  been  shewn  that  it  cannot  under 
the  Act  of  1815  bear  mterest  after  recovery.  But  to  shew 
that  a  recovery  has  been  had  in  an  action  on  a  bond  for  per- 
formance of  covenants,  is  not  of  itself  to  shew  that  the  prin* 
cipal  of  such  recovery  does  not  bear  interest  under  the  Act, 
unless  it  can  be  established  that  the  payment  of  money  bear- 
ing interest  can  in  no  case  be  securea  by  such  a  bond. 

Every  bond  which  is  ''for  things  other  than  the  pajrment 
of  money,"  must,  by  the  Act  of  1792,  be  submitted  to  a  junr 
"  which  shall  assess  the  debt  or  damages  actually  due."  It 
does  not  follow  thence  that  in  every  such  case  interest  is  not 
allowed  eo  nomine,  but  is  only  resorted  to  by  the  jury  at  their 
discretion  as  a  measure  of  damages,  and  that  therefore  the 
principal  sum  upon  which  the  jury  has  calculated  interest 
can  in  no  such  case  be  an  interest-bearing  demand. 

That  the  recovery  is  of  dam^xges  signifies  nothing,  for  in 
every  action  of  covenant,  even  every  action  of  assumpsit,  the 
recovery  is  only  of  damages.  But  the  jury  may  assess  ^  debt 
or  damages,"  and  where  they  have  found  a  sum  ^  actually 
due"  which  bears  interest,  it  might,  if  necessary,  be  always 
concluded  that  they^had  found  a  debt,  even  if  they  called  it 
damages. 

That  the  aid  of  a  jury  has  been  invoked,  and  reference  to 
the  Clerk  for  ascertainment  of  the  sum  due  could  not  have 
g  been  made  under  the  Act  of  1809,  is  equally  indecisive : — ^for 

the  imwritten  acceptance  of  a  bill  of  exchange  cannot  be  re- 
ft Spears,  476.  ferred  U>  the  Clerk,  nor  can  a  demand  for  money  had  and  re- 
ceived, where  there  is  no  written  acknowledgment,  nor  many 
other  demands  which  when  ascertained  certainly  bear  inter- 
est A  bond  conditioned  for  payment  of  a  sum  certain  at  a 
day  certain  requires  no  jury;  but  even  a  bond  for  pa]rment 
of  money  only,  if  either  the  sum  to  be  paid  or  the  time  of 
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payment  be  not  expressed  in  the  bond  or  some  other  writing  ^^^'"''^^ 
coonected  therewith,  must  go  to  a  jury,  who  may  give  cer>^     ^'^^ 
tainty  by  drawing  a  conclusion  from  evidence,  and  who.  when^     rv 
the  conclusion  has  been  attained,  if  that  shews  a  liability  for        ^^ 
interest,  are,  in  the  calculation  of  interest,  as  much  bound  by 
the  certainty  they  have  reached,  as  by  any  certainty  that 
might  have  been  inserted  in  the  writing.  Thus,  a  penal  bond 
is  given  conditioned  for  payment  by  the  obligor  upon  demand, 
of  the  price  at  which  J.  S.  shall  purchase  a  horse  from  the 
obligee : — the  price,  and  time  of  demand,  could  be  made  cer- 
tain  by  evidence  offered  to  a  jury,  and  according  to  the  truth, 
as  it  might  be  found,  even  after  doubtful  or  contradictory  evi- 
dence, would  interest  be  calculated. 

In  recoveries  upon  bonds,  where  assessment  is  made  under 
the  Act  of  1792,  it  depends  upon  the  nature  of  the  covenant, 
or  thing  to  which  the  obligor  is  bound,  and  thence  upcm  the 
nature  of  the  recovery,  whether  the  Act  of  1815  is  apphca^ 
ble.  We  must  distinguish  between  cases  where  the  law  in 
a  certain  state  of  facts  found  to  exist,  requires  the  jury  to  take 
interest  as  the  measure  of  damages,  and  other  cases  in  which, 
within  reasonable  bounds  of  discretion,  a  greater  or  less  mea- 
sure may  be  adopted  by  the  jury.  If  from  the  pleadings  and 
verdict,  or  from  the  verdict  alone  unimpeached,  it  appears  that 
interest  eo  nomine  has  been  adopted  as  the  measure  prescrib* 
ed  by  the  law,  then  we  may  conclude  that  the  state  of  facts 
was  found  to  be  such  as  required  the  jury  to  take  that  mea- 
sure ;  and  we  are  not  at  liberty,  simply  because  the  bond  was 
not  a  mere  money  bond,  to  presume  that  a  demand  was  not 
an  interest^bearing  demand,  which  has  been  found,  and  pro- 
perly found,  to  have  borne  interest  before  the  verdict. 

In  debt,  upon  an  administration  bond,  the  bond  is  not  a  mo- 
ney bond,  and  it  must  be  submitted  to  a  jury  for  assessment 
of  the  sum  actually  due :  the  decree  of  the  Ordinary  is  evi- 
dence and  only  evidence  of  the  quantum  of  this  sum  due,  or 
damages  as  generally  called :  yet  a  jury,  satisfied  of  the  truth 
of  the  decree,  has  no  right  to  take  any  other  measure  of  dtun- 
ages ;  and  I  believe  no  hesitation  has  in  practice  ever  prevail- 
ed in  collecting,  under  the  iict  of  1816,  interest  after  jude- 
ment  upon  the  principal  sum  of  the  damages  assessed  accord- 
ing to  the  decree.  In  like  manner,  in  an  action  upon  a  sher- 
iff's bond,  where  the  non-payment  of  money  collected  is  sug- 
gested as  a  breach,  the  sum  collected  with  interest  from  the 
time  of  demand,  when  the  sum  and  the  time  have  been  as- 
certained by  a  jury,  constitutes  a  measure  of  damages  which 
cannot  be  departed  from ;  and  after  judgment,  as  before  it,  the 
principal  sum  ascertained  by  the  jury  bears  interest 

On  the  other  hand,  if  a  bond  is  for  the  performance  of  co- 
venants requiring  acts  to  be  done  or  forborne,  the  breach  of 
which  is  not  capable  of  appreciation  by  any  exact  osdcuia* 
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CoLUMBu,  tioD,  after  all  the  facts  have  been  ascertained : — ^wherever 
May,  1849.  neither  the  writing  nor  other  evidence  shews  a  violation  of 
"^  obligation  by  neglect  to  pay  when  the  debtor  knew  how  much 
and  when  to  pay, — interest  eo  nomine  is  not  allowed  by  law 
before  verdict : — the  finding  of  it  in  that  form  would  be  correct- 
ed or  treated  as  a  nullity,  and  of  course  the  collection  of  it  after 
judgment  is  not  authorized.  Thus  if  a  bond  with  sureties  is 
given  by  a  carrier  for  the  safe  delivery  of  goods  which  are  not 
appraised : — after  breach  a  jury  would  from  evidence  ascer- 
tain the  value  of  the  goods,  and  might  in  their  jury  room  cal* 
culate  interest  on  the  value  from  the  time  delivery  should 
have  been  made  until  the  verdict,  and  assess  the  damages  at 
the  aggregate  of  value  and  interest  thus  calculated : — but  if 
the  verdict  returned  should  be  for  a  sum  certain  with  interest 
from  a  day  past,  the  defendant  might  procure  a  remitter  as 
was  done  in  Ancrum  and  Sloan;  and  if  the  verdict  should 
be  for  the  aggregate  '^  of  which  (a  certain  sum,  being  the  va- 
lue) shall  bear  interest  from  this  day  of  verdict,"  the  words 
concerning  interest  might  after  proper  proceeding  be  rejected 
as  surplusage. 

In  debt  upon  bond  for  the  performance  of  covenants,  the 
same  rules  as  to  interest  apply  which  would  be  applicable 
to  an  action  of  covenant,  brought  upon  the  covenants^  if  they 
are  contained  in  a  separate  obligation.  Wherever  interest 
eo  nomine  is  before  judgment  allowed  to  attach  to  a  principal 
as  an  incident,  interest  after  judgment  may  be  collected — 
provided  that  the  quantum  of  the  principal  sum,  and  the  fact 
of  its  having  borne  interest  before  judgment,  appear  with  cer- 
tainty from  the  verdict  or  other  proceeding  in  the  case.  A 
covenant  to  pay  or  answer  for  a  sum  certain  at  a  particular 
time  constitutes  a  debt  which  may  be  recovered  in  an  action 
of  debt :  but  recovery  of  the  same  amount,  under  the  name  of 
damages,  may  be  had  in  an  action  of  covenant.  A  covenant 
to  do  an  act,  the  breach  of  which  is  measured  by  an  exact 
rule,  bears  interest  before  judgment,  and  interest  may  be  col- 
lected afterwards : — (for  knowing  of  the  breach,  the  covenant- 
or knows  how  much  principal  and  with  interest  from  what 
day  he  should  pay,)  as  a  covenant  to  warrant  title,  the  breach 
of  which  is  measured  by  the  price  with  interest  from  the  time 
it  was  paid. 

In  various  other  cases  of  damages  to  be  judged  of  accord- 
ing to  circumstances,  as  well  as  in  debt  upon  those  bonds 
"  tor  things  other  than  the  payment  of  money,"  of  which  the 
breach  is  incapable  of  exact  measure,  a  jury  may  resort  to  a 
calculation  of  interest  in  framing  their  verdict ;  as  in  trover, 
interest  on  the  value  may  be  taken  as  the  measure  of  hire : — 
but  in  every  such  case,  the  veidict  mus  t  be  for  a  fixed  sum, 
and  interest,  eo  nomine,  although  found,  might  be  got  rid  oL 
Sometimes,  where  it  can  be  perceived  by  the  Court  that  in 
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addition  to  the  damages  wiiich  the  evidence  established,  a  ^^^^'^'^ 
jury  has  calculated  interest  in  a  case  where  the  law  does  not^^^^^®^* 
allow  interest,  although  a  round  sum  is  found  and  no  interest*^     T^ 
eo  nomine  is  visible,  a  remitter  will  be  ordered  ;  as  was  done         ^ 
in  the  case  of  Farrand  v.  BouchelL    This  was  in  effect  only      Bowie 
holding,  in  a  case  that  did  not  admit  of  damages  beyond  the 
exact  proof,  that  the  damages  found  were  higher  than  the  evi-    °^^' 
dence  warranted. 

But  although  it  is  a  question  of  law  whether  in  a  given 
case  interest  shall  be  allowed,  it  often  happens  that  some 
fact  which  decides  the  complexion  of  the  case,  and  with  it 
the  question  of  interest,  rests  with  the  jury,  and  can  be  known 
only  from  their  verdict  giving  or  rejecting  interest.  Thus,  if 
a  promise  to  pay  interest  be  alleged  in  an  action  on  an  open 
account  for  goods  sold,  and  evidence  of  the  promise  be  offer- 
ed, the  verdict,  which  fixes  the  sum  of  the  account,  if  it  finds 
interest  shews  that  the  promise  has  been  established.  After 
the  verdict  all  proper  instructions  will  be  presumed  to  have 
been  given  to  the  jury :  and  if  interest  be  found,  and  the  ver- 
dict be  in  no  way  set  aside  or  altered,  and  the  presumption 
be  not  rebutted  by  the  nature  of  the  action  or  the  proceedings 
therein,  it  will  be  presumed  that  the  facts  authorized  the  find- 
ing, and  that  the  interest,  which  was  found,  was  allowed  by 
law  before  judgment,  and  may  be  collected  after  judgment. 

In  the  case  which  is  before  us,  the  condition  relates  to  mo- 
ney advanced  to  be  disbursed  and  accounted  for:  if  the  plead- 
ings had  been  correct  the  breach  assigned  would  probably 
have  been  the  neglect  to  pay  a  sum  of  money,  which  upon 
accounting  had  b^n  found  due  from  Bowie  to  the  plaintiff. 
The  verdict  finding  interest  eo  nomine  was  received  on  the 
Circuit,  and  has  been  sustained  in  the  Court  of  Appeals — 
where  it  may  be  observed  that,  of  the  interest  subsequent  to 
the  verdict,  at  least  so  much  as  accrued  between  the  verdict 
and  judgment,  was  actually  involved  in  the  point  decided. 
The  verdict  then  established  that  "  the  debt  or  damages" 
consisted  of  money  withheld  under  circumstances  that  im- 
posed by  law  the  duty  of  paying  interest.  "The  cause  of 
action"  is  then  shewn  to  have  been  "  interest  bearing :"  and 
of  course  interest  on  its  principal  sum  may  be  collected  until 
satisfaction  be  made. 

The  case  of  Thomcis  v.  Wilson  is  supposed  to  be  hostile 
to  the  conclusion  here  attained.  Some  of  the  argument  of  3McC.  166. 
that  case  is  so,  but  not  the  case  itself:  for  there  the  judgment 
was  rendered  before  the  Act  of  1815,  and  the  verdict  seems  to 
have  been  for  $500,  without  any  mention  of  interest.  What 
was  the  nature  of  the  covenants  there  does  not  appear.  It 
is  there  said  that  "  the  Act  of  1792  precludes  the  idea  that 
bonds  conditioned  for  the  performance  of  covenants  were  con- 
templated by  the  Act  of  1816,  because  the  words  of  the  Act 


448  APPEALS  AT  LAW. 


*^~  ecution  cannot  be  levied  for  more.  The  object  of  the  Act  of 
Dunn.  1792  was  "to  prevent  unnecessary  suits  in  Equity" — the  as- 
sessment and  levy  according  to  it  were  the  easy  means  pro- 
vided of  chancering  the  penalty.  The  svbsequent  Act  of 
1815  modified  the  levy  by  authorizing  it  to  be  extended  also 
to  the  interest  which  shall  accrue  '*  up  to  the  day  on  which 
such  levy  shall  be  made." 
The  motion  is  dismissed. 

Richardson,  J. — O'Neall,  J. — Evans,  J. — and  Frost,  J. 
concurred. 

Motion  refused. 


Stover  ^  BameSi  survivors^  v.  Thomas  Duren. 

The  presumption  of  payment,  from  lapse  of  twenty  years,  is  a  presumption  of 
fact,  but  one  which  has  acquired  an  artificial  force.  In  considering  admissions 
to  rebut  it,  the  same  principles  are  applicable  as  in  considering  admissions  to 
take  a  cause  of  action  out  of  the  statute  of  limitations. 

After  the  expiration  of  full  twenty  years,  a  mere  acknowledgment  that  the  debt 
has  not  been  paid,  will  not  suffice  to  rebut  the  presumption :  there  must  be  (if 
there  be  no  payment  of  interest,  nor  promise  to  pay,  nor  other  sufficient  rebut- 
ting circumstance,)  a  distinct  admission  of  the  subsisting  legal  obligation  of 
the  debt,  unaccompanied  by  any  conduct  or  expressions  indicative  of  an  un- 
willingness to  pay. 

Arrest  under  a  m.  5<z.  is  prima  fade  evidence  of  satisfaction :  to  rebut  it,  it  must 
appear  that  the  imprisonment  ceased  in  some  way,  which  constitutes  an  ex- 
ception to  the  general  inference  of  satisfaction  from  the  body  taken. 

Before  O'Neall,  J.  at  Kershaw^  Spring  Tertn,  1849. 

The  plaintiffs,  survivors  of  the  firm  of  Stover,  Barnes, 
Dickson  &  Perry,  brought  a  suit  on  a  judgment,  recovered  by 
the  partners  against  the  defendant,  on  the  25th  of  October, 
1821.  The  writ  in  this  case  was  lodged  21st  September, 
1847.    The  defendant  pleaded  nul  tiel  retard,  and  payment. 

It  was  proved,  Fall  Term,  1847,  that  Dr.  McKain,  the  ne- 
phew of  the  plaintiff,  Stover,  called  upon  the  defendant,  and 
told  him  that  he  had  understood  that  he  (defendant)  had 
promised  to  pay  the  judgment,  when  he  was  able.  He  re- 
plied, he  did  not  know  whether  he  ought  or  ought  not  to  pay 
it,  they  had  treated  him  so  meanly,  they  (the  plaiotiffs)  had 
put  him  in  jail.  Defendant  said  he  supposed  the  debt  had 
not  been  paid. 


APPEALS  AT  LAW.  449 

On  a  preceding  occasion,  17  or  18  yean  ago,  the  defendant  ^^''"Sh 
said,  those  who  put  him  in  jail  he  would  not  pay.  May,  1849,^ 

It  appeared  that  the  defendant,  under  a  ca,  so.  issued  in^  T^ 
this  case,  and  lodged  4th  of  March,  1822,  was  arrested,  and  ^ 
applied  to  be  discharged  under  the  prison  bounds  Act.  The  Dunn, 
jury,  at  Fall  Term,  1822,  found  on  the  issue  made  up,  con- 
testing the  defendant's  schedule,  in  his  favor,  and  he  was  or- 
dered to  be  discharged;  but  the  case  was  carried  to  the 
Constitutional  Court,  and  a  new  trial  was  ordered.  On  the9M'C.R.966. 
2lst  of  November,  1823,  the  issue  was  re-tried,  and  a  verdict 
was  found  against  the  defendant  This  left  him  in  custody, 
and  how  he  was  discharged  did  not  appear.  All  his  proper- 
ty was  sold  in  discharge  of  the  judgments  against  him;  and 
this  judgment  certainly  received  the  proceecb  of  a  family  of 
negroes,  $917.  How  much  more  (if  any,)  might  have  been 
applied,  could  not  be  ascertained :  the  sheriff's  books  furnish- 
ed no  clue  to  certainty,  in  this  behalf.  The  defendant's  bond 
for  the  bounds  was  assigned,  suit  brought  on  it,  and  it  ap- 
pearing to  be  unsealed,  the  plaintiffs  failed  to  recover.  Sub- 
sequently they  sued  the  sheriff*  for  this  failure  in  the  dis- 
charge of  his  duties,  and  failed  in  that  case  also.  The 
defendant  remained  a  long  time,  as  one  of  the  witnesses  said, 
in  the  prison  bounds.  After  some  years,  he  left  Camden  and 
went  to  live  with  his  father,  and  at  his  death,  in  '29  or  '30, 
he  received  from  his  estate  property  to  the  amount  of  $2500. 
In  three  or  four  years  afterwards,  Mr.  Dye  said,  he  could 
have  paid  $3000  or  $4000.  The  debt  in  this  case,  after  de- 
ducting the  negroes,  would  still  have  amounted  to  several 
thousand  dollars. 

The  jury  were  told  that,  after  twenty  years,  the  law  pre- 
sumed a  debt  secured  by  specialty  or  judgment,  to  be  paid, 
unless  interest  or  part  of  the  principal  nad  been  paid,  or  some 
acknowledgment  of  the  debt,  as  a  subsisting  one,  had  been 
made.  That  in  this  case,  the  evidence  of  the  acknowledg- 
ment of  the  debt,  in  the  fall  of  '47,  proved  by  Drs.  Lee  and 
McEain,  was  not  sufficient.  That  all  the  circumstances 
strengthened  the  presumption  of  payment  But  that  the  ar- 
rest of  the  defendant  under  the  C€l  sa.  was  satisfaction  in 
law,  unless  it  bad  been  shewn  that  the  defendant  had  been 
discharged  under  the  prison  bounds  Act,  or  by  his  consent, 
or  that  he  had  escaped  or  died  in  prison.  That  none  of  these 
were  shewn,  and  no  facts  were  proved  whereby  a  reasonable 
presumption  of  either  of  them  could  arise.  And,  therefore, 
m  law,  the  debt  was  paid. 

The  jury  found  for  the  defendant. 

The  plaintiffs  appealed,  on  the  grounds : 
1.  Because  W.  B.  Cauthen  proved  an  admission  by  the 
defendant,  in  1831  or  1832,  that  the  debt  was  then  unpaid, 
67 
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^MM.   and  his  Honor  directed  the  jury  to  throw  hia  evidence  entire- 

2.  Because  the  admission  of  the  defendant,  in  1847,  to 
Drs.  Lee  and  McKain, ''  that  the  debt  never  had  been  paid" 
was  positive,  and  rebutted  the  presumption  of  payment,  and 
bis  Honor  should  so  have  charged  the  jury. 

3.  Because,  instead  thereof,  his  Honor  charged  the  jury 
that  the  said  admission  was  not  sufficient  to  cheirge  the  de- 
fendant ;  that  after  the  lapse  of  twenty  years,  the  admission 
that  the  debt  was  unpaid,  must  be  coupled  with  something 
to  shew  that  the  party  was  willing  to  pay  it 

4.  Because,  in  debt  on  judgment,  the  presumpticm  of  pay- 
ment, arising  from  lapse  of  time,  is  a  presumption  of  fact, 
and  may  be  rebutted  by  any  evidence  which  shews  the  debt 
has  not  been  paid ;  and  the  plaintiffs  were  entitled  to  recover 
upon  proving  the  admission  of  the  defendant  in  1847,  that 
the  debt  was  then  unpaid. 

6.  Because  his  Honor  charged  the  jury  that  it  was  very 
probable  the  plaintiffs  discharged  the  defendant  from  arrrest 
when  they  sued  his  bond,  and  advised  them  to  take  that 
view  of  the  case,  and  find  for  the  defendant :  whereas,  Ist. 
There  was  no  evidence  to  warrant  that  conclusion.  2d.  Un* 
der  the  pleading,  {nul  tid  record  and  payment,)  such  defence 
was  illegal,  and  the  defendant  could  not  avail  himself  of  it 

6.  Because  the  verdict  is  against  the  evidence  and  law  of 
the  case. 

Smarts  for  the  motion. 
John  DeSaussurCj  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

The  subject  of  presumptions  is  a  good  deal  confused  by 
the  various  terms  which  have  been  used  to  distinguish  the 
different  kinds.  The  presumption  of  payment,  which,  in  re- 
ference to  debts  not  embraced  by  the  statutes  of  limitations, 
arises  after  the  lapse  of  twenty  years,  is  not  a  presumption  of 
law, — that  is,  a  rule  which  the  Ck)urt  itself  may  apply ;  but 
is  a  presumption  of  fact,  recognized  by  law,  from  which  a 
conclusion  ought  to  be  deduced  by  a  jury.  It  is,  however, 
one  of  those  strong  presumptions  which  shift  the  burden  oi 
proof;  which,  from  frequent  occurrence,  have  become  familiar 
to  the  Courts,  and  which  being  constantly  recommended  to 
juries,  from  motives  of  policy  have  acquired  an  artificial 
force,  and  become  as  important  as  presumptions  of  law.  Al- 
though the  Court  itself  cannot  make  such  a  presumption,  a 
new  trial  will  usually  be  granted  if  a  jury  disregards  it 

It  is  not  understood  that,  in  this  case,  the  Circuit  Judge 
did  more  than  urge  upon  the  jury  the  well  recc^nized  pre- 
sumption of  payment,  from  lapse  of  time,  and  express  bis 
unfiivorable  opinion  of  the  circumstances  that  had  been  ad- 
1  Camp.  817.  ^^^^  ^  y^jj^  ^^    Just  as  in  WUliaumey.  Chrges,  Lord 
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EUraborough  thought  that  after  the  lapse  of  twenty  years,  S^'^'^^Sh 
the  presumption  that  a  judgment  had  been  paid,  was  not  re-^     ^'  **^ 
batted  by  the  circumstances  of  defendant's  absence  and  in- 
solvency, and,  therefore,  directed  the  jury  to  find  for  the  de- 
fendant. 

The  matter  which,  on  this  head,  is  most  objected  to,  is 
that  the  Judge  held  that  mere  acknowledgments,  that  the 
debt  had  not  been  paid,  made  after  the  expiration  of  the  20 
years,  were  insufficient — ^that  if  there  had  been  no  payment 
of  interest,  no  promise  to  pay,  no  other  sufficient  rebutting 
circumstance,  an  acknowkledgment,  to  suffice  for  rebutting 
the  presumption,  should  be  a  distinct  admission  of  the  sut^ 
sisting  legal  obligation  of  the  debt,  unaccompanied  by  any 
conduct  or  expressions  indicative  of  an  unwillingness  to  pay. 
This  Court  perceives  no  objection  to  the  rule  thus  stated  to 
the  jury.  The  presumption  is  no  legal  bar,  but  it  originally 
was  admitted  in  analogy  to  the,  then,  prevailing  statute  of 
limitations,  and  in  considering  admissions  which  rebut  it, 
the  same  principles  are  applicable  as  in  considering  admis- 
sions to  take  a  cause  of  action  out  of  the  statute  of  limita- 
tions. So  long  as  the  lapse  of  time  is  merely  circumstantial 
evidence,  which,  by  ordinary  inference,  creates  belief,  {as 
where  it  is  less  than  20  years,  and  is  adduced  along  with 
other  circumstances,)  any  admissions  which  oppugn  the  in- 
ference of  payment  drawn  from  it,  go  to  the  jury  along  with 
it,  and  all  are  weighed  together  according  to  their  natural 
Ibrce.  But  when,  by  the  expiration  of  full  20  vears,  the  pre- 
sumption of  payment  has  acquired  an  artificial  force,  so  that 
it  stands  in  place  of  belief,  an  admission  that  the  payment 
has  not,  in  fact,  been  made,  cannot  of  itself  destroy  the  'effect 
which  considerations  of  pdicy  have  given  to  a  certain  period 
of  time,  whether  the  payment  has  or  has  not  been  made. 

This  Court  is  also  satisfied  with  the  directions  which  were 
given  as  to  the  effect  of  the  arrest.  One  of  the  pleas  averred 
satisfaction,  and  more  than  20  years  had  intervened  between 
the  enlargement  of  the  defendant  and  the  commencement  of 
the  suit. 

The  body  held  under  a  ca.  sa.  constitutes  satisfaction  at 
common  law^  and  this,  not  less  where  the  body  has  been 
discharged  without  payment,  than  where  payment  has  been 
received.  An  arrest  gives  prima  ftme  evidence  that  this  sat- 
isfaction has  been  enjoyed :  to  rebut  this  evidence,  it  must 
appear  that  the  imprisonment  ceased  in  some  mode  which,  by 
law,  constitutes  an  exception  to  the  general  inference  of  sat- 
isfaction from  the  body  taken.  If  nothins  appeared  but  the 
facts  that  the  arrest  was  made,  and  that  me  defendant,  hav- 
ing failed  in  his  application  under  the  prison  bounds  Act, 
was  at  large,  the  enlargement  consists  as  well  with  the  sup- 
position that  the  defendant  was  discharged  by  the  plaintifl^ 
of  their  own  motion,  as  with  the  supposition  that  he  either 
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Counau,   escaped  or  was  discharged  with  his  own  consent,  tinder  the 

May,  1849.    ^^^  ^f  jglS. 

These  facts,  taken  in  connexion  with  the  sales  of  defend- 
ant's property  that  were  made,  the  suit  on  his  prison  bounds 
Hayi.  bond,  his  long  enjoyment  of  liberty  undisturbed,  yet  able  to 
pay,  were  strong,  independent  of  all  artificial  presumptions, 
to  shew  that  the  plaintiffs,  in  fact,  discharged  the  defendant, 
either  because  they  were,  then,  hopeless  of  further  satisfiaus- 
tion,  or  because  they  received  payment 
The  motion  is  dismissed. 

Richardson,  J. — O'Neall,  J. — ^Evans,  J. — and  Frost, 
J. — concurred. 
Motion  refused. 


Samtiel  Oale  v.  James  R.  Hays. 

In  alandor  the  words  spoken  were  "he  swore  to  a  lie" — the  declaration,  under- 
taking to  show  that  they  conveyed  an  imputation  of  perjuiy,  contained  a  pie- 
fiUory  ayerment  of  trial,  &c.,  an  innuendo,  and  between  the  words  and  the  in- 
nuendo an  unskilful  ayennent  of  the  colloquium  or  connection  between  the 
words  and  the  trial :  On  the  Circuit,  testimony  to  show  this  connection  was  ex- 
cluded and  a  nonsuit  ordered : — ^the  nonsuit  was  set  aside,  the  connecting  aver- 
ment being  held  free  from  all  objection,  except  one  that  mi^t  have  been  taken 
on  special  demurrer. 

Where  it  is  clear  that  the  action  will  not  lie  for  an  objection  appearing  on  the  re- 
cord that  would  be  &tal  on  motion  in  arrest  of  judgment,  proceedings  that  moat 
be  futile  maybe  stopped  by  nonsuit  But  it  is  not  to  be  encouraged  that  a 
plaintiff  should,  on  motion  for  nonsuit,  take  advantage  of  matter  that  ought  to 
have  been  set  forth  by  special  demurrer,  or  that  might  have  defisated  the  action 
on  general  demurrer. 

Whatever  may  be  preaomed  after  verdict,  aparty  may  be  allowed  to  prove  to  ob- 
tain the  veidict 

Before  Withers,  J.  ai  Marion^  Fall  Term^  184a 

The  action  was  for  slander,  and  the  following  is  a  copy  of 
the  plaintiff's  declaration. 

"  James  R.  Hays,  the  defendant,  was  attached  to  answer  to 
Samuel  Gale,  the  plaintiff,  in  a  plea  of  trespass  on  the  case, 
and  so  forth.  And  whereupon  the  said  Samuel  Gale,  the  plain- 
tiff, hj^  N.  Phillips  his  attorney,  complains,  for  that  whereas 
the  said  plaintiff  now  is  a  good,  true,  honest,  just  and  faithful 
citizen  ot  this  State,  and  as  such  has  always  behaved  and 
conducted  himself,  and  until  the  committing  of  the  several 
grievances  by  the  said  defendant,  as  hereinafter  mentioned, 
was  always  reputed,  esteemed  ana  accepted,  by  and  amongst 
all  his  neighbours,  and  other  good  and  worthy  citizens  of  the 
State  aforesaid,  to  whom  he  was  in  any  wise  known,  to  be  a 
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E Bison  of  good  name,  fame  and  credit,  to  wit :  at  Marion  court  S?^^'*^* 
ouse,  district  and  State  aforesaid.  And  whereas  also  the  ^  ^^  _ ' 
said  plaintiff  hath  not  ever  been  guilty,  or  until  the  time  of 
the  speaking  and  publishing  of  the  several  false,  scandalous, 
malicious  and  defamatory  words  by  the  said  defendant,  as 
hereinafter  mentioned,  been  suspected  to  have  been  guilty,  of 
perjury  or  of  any  other  crime,  as  hereafter  stated  to  have  been 
charged  upon  and  imputed  to  hiin.  by  the  said  defendant. 
By  means  whereof,  the  said  plaintin,  before  the  committing  of 
the  said  several  grievances  by  the  said  defendant,  as  hereinafter 
mentioned,  had  deservedly  obtained  the  Rood  opinion  and 
credit  of  all  his  neighbours  and  other  good  and  worthy  citi- 
zens of  the  State  sSbresaid,  to  whom  he  was  in  any  wise 
known,  to  wit :  at  Marion  court  house,  district  and  State  afore- 
said. And  whereas,  also,  a  certain  trial  had  taken  place  at 
Esquire  Miller's,  one  of  the  magistrates  for  the  district  and 
State  aforesaid,  in  which  trial  the  said  plaintiff  and  defen- 
dant were  parties,  and  on  the  hearing  of  which  trial,  the  said 
plaintiff  was  called  upon  to  testify,  and  did  testify  upon  oath, 
which  trial  took  place  on  or  about  the day  of be- 
fore the  publishing  of  the  words  hereafter  averred  to  have 
been  uttered  and  published.  Yet  the  said  defendant,  well 
knowing  the  premises,  but  greatly  envying  the  happy  state 
and  condition  of  the  said  plaintiff,  and  contriving  and  wick- 
edly and  maliciously  intending  to  injure  the  said  plaintiff  in 
his  said  good  name,  fame,  and  credit,  and  to  bring  him  in- 
to public  scandal,  infamy  and  disgrace,  with  and  amongst 
all  his  neighbours  and  other  good  and  worthy  citizens  of  this 
State,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbours  and  citizens,  that  the  said  plaintiff  had  been  and 
was  guilty  of  perjury,  as  hereafter  stated  to  have  been  charg- 
ed upon  and  imputed  to  him.  and  to  subject  him  to  the  pains 
and  penalties  by  the  laws  oi  this  State  made  and  provided 
against  and  inflicted  upon  persons  guilty  thereof,  and  to  vex, 
harass,  oppress,  impoverish  and  wholly  ruin  him,  heretofore, 

to  wit :  on  or  about  the day  of  July,  A.  D.  one  thousand 

eight  hundred  and  forty-seven,  at  Marion  court  house,  district 
and  State  aforesaid,  in  a  certain  discourse  which  the  said  de- 
fendant then  and  there  had,  of  and  concerning  the  said  plain- 
tiff in  the  presence  and  hearing  of  divers  eood  and  worthy 
citizens  of  the  State  aforesaid,  and  then  ana  there  in  the  pre- 
sence and  hearing  of  the  said  last  mentioned  persons,  falsely 
and  maliciously  spoke  and  published  of  and  concerning  the 
said  plaintiff,  the  false,  scandalous,  malicious  and  defam- 
Utory  words  followinc;,  that  is  to  say : — ^^  That  he,  (meaning 
said  defendant,)  would  not  have  sworn  to  what  Sam  Gale 
(meaning  the  said  plaintiff,)  swore  to,  no,  not  for  a  housefull 
of  dollars,  no,  not  for  every  thing  in  the  world,  because  he 
(meaning  the  said  plaintiff,)  swore  to  alie ;"  (meaning  that  the 
said  plamtiff  had  committed  perjury  by  swearing  to  a  lie,  and 
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Columbia,  that  he,  defendant,  would  not  have  done  so  for  a  housefull  of 
May,  1849.  dollars,  or  for  every  thing  in  the  world ;)  in  which  discourse 
^  *  and  slander  the  defendant  alluded  to  a  trial  which  had  taken 
^^  place  before  Esquire  Miller,  one  of  the  magistrates  of  the  dis- 
Hays,  trict  and  State  aforesaid,  and  a  person  competent  to  adminis- 
ter an  oath,  between  himself  and  said  plaintiff,  in  which  said 
plaintiff  was  called  upon  to  testify,  and  did  testify  upon  oath, 
mtending  to  convey  the  imputation  that  said  plaintiff  had  at 
such  trial  swore  falsely  and  committed  perjury  in  so  doing." 

The  plea  was  the  general  issue. 

When  the  plaintiff  proposed  to  offer  evidence  that  there 
had  been  such  a  trial  before  a  magistrate,  and  that  the  plain- 
tiff was  sworn  therein,  as  set  forth  in  the  introductory  matter 
of  the  declaration,  the  defendant  objected,  upon  the  ground 
that  in  the  averment  of  the  words  charged  to  have  been  ut- 
tered, it  was  not  stated  that  they  were  uttered  of  and  con- 
cerning the  said  trial  before  the  magistrate,  and  the  evidence 
given  by  the  plaintiff  on  that  occasion:  that  this  averment, 
however,  was  indispensable,  if  t;he  plaintiff  would  avail  him- 
self of  the  right  to  prove  that  the  words  were  connected  with 
the  trial,  and  thus  imputed  perjury,  as  was  also  stated  in  the 
introductory  matter,  and  under  a  videlicit.  The  Court  held 
the  objection  of  the  defendant  well  taken,  and  excluded  the 
evidence.  The  plaintiff's  attorney  desired  leave  to  amend, 
and  the  Court  offered  to  grant  such  leave  upon  the  plaintiff's 
paying  costs  up^to  that  time,  which  was  finally  declined.  The 
plaintiff  thereupon  preceded  with  his  testimony :  and  by  one 
witness  he  did  prove  the  substance  of  the  words  as  averred  in 
his  declaration,  but  this  did  not  import  perjury,  uid  of  couxse 
the  plaintiff  was  nonsuited. 

The  plaintiff  moved  to  set  aside  the  nonsuit,  on  the  grounds': 

1st.  That  having  in  the  inducement  averred  the  Tact  of  a 
trial  before^'Esquire  Miller,  in  which  plaintiff  was  called  up- 
on to  testify,  and  did  testify  upon  oath,"  the  plaintiff  was  en* 
titled  to  introduce  testimony  to  support  that  averment,  and 
such  testimony  was  excluded  by  his  Honor. 

2d.  That  the  colloquium  having  sufficiently  connected  the 
alleged  slander  with  the  trial  averred  in  the  inducement,  the 
plaintiff  was  entitled  to  introduce  testimony  to  show  that  the 
slander  proved  was  spoken  in  reference  to  the  trial,  and  such 
testimony  his  Honor  excluded. 

N.  Phillips,  for  the  motion. 

Boylston,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court, 
In  actions  of  slander,  great  strictness  was  formerly  requir- 
ed of  the  plaintiff,  both  in  pleading  and  proof.    This  has  been 
in  modern  times  much  relaxed  as  to  the  latter,  somewhat  as 
to  the  former. 

Even  in  cases  where  the  words  laid  were  actionable  per  se 
it  was  formerly  the  practice  in  declaring,  to  allege  a  cottoquiun^ 
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meaning  which  the  plaintiff  imputed  to  them.  Thus, — "  [m  ^^ 
a  discourse  hadj  A^c.  of  and  concerning  the  plaintiff]  spokejof  EUtys. 
and  concerning  the  plaintiff]  these  words^  d&c.  He  (meaning 
the  plaintiff,)  ^c — Meaning  that  the  plaintiff  had,  ^c." 
Here  the  words  within  the  first  brackets  constitute  what  is 
properlv  called  a  colloquium — that  is,  a  conversation  on  a  cer- 
tain subject ;  the  words  within  the  second  brackets  constitute 
the  connecting  averment,  and  the  words  "  meaning,  &c."  con* 
stitute  the  innuendoes.  I  am  thus  minute  m  defining,  be- 
cause much  confusion  has  arisen  at  the  bar  and  in  some  of 
our  cases,  from  using  the  term  colloquium  to  signify  the  prefa- 
tory averment  of  extrinsic  facts,  wnich  is  necessary  m  cases 
of  words  not  actionable  per  se. 

It  is  now  held  that  in  cases  of  words  actionable  per  ^  a  S  Salk.  388. 
colloquium  is  unnecessary,  if  there  be  a  connecting  averment : 
and  if  there  be  a  good  colloquium  and  innuendo^  the  want  of 
a  connecting  averment  must  be  pointed  out  by  special  demur- 
rer, so  that  after  verdict,  or  even  upon  general  demurrer,  it  i  saimd.  MSl 
will  be  intended  that  the  words  were  spoken  of  the  plaintiff. 

Where  the  objectionable  quality  of  the  publication  arises 
from  circumstances  extrinsic  of  the  words  themselves,  aver* 
ments  are  necessary  to  shew  that  such  circumstances  exist, 
and  to  connect-  the  words  with  those,  circumstances.  The 
technical  mode  of  doing  this  is,  first  to  state  the  circumstan- 
ces by  prefatory  averment :  second,  to  shew,  by  colloquium 
or  connecting  averment,  that  the  words  were  published  of 
and  concerning  those  circumstances,  and  of  ana  concerning 
the  plaintiff  as  connected  therewith :  and  third,  to  point  the  5  Stailde  on 
words,  by  proper  innuendoes  to  the  circumstances  averred,  to  siandcr^i-a. 
the  plaintiff. 

An  innuendo  is  wholly  explanatory — it  cannot  enlarge  the 
meaning  ol  words  or  supply  the  place  of  an  averment  A  good 
prefatory  averment  and  proper  innuendoes  will  not,  even  af- 
ter verdict,  sustain  an  action  for  the  words  ^^  he  has  forsworn    HamketY, 
himself ^^  if  there  be  no  colloquium  or  averment  connecting   ^^^ijS 
the  words  with  the  prefatory  averment  ^^ 

In  the  case  before  us,  if  it  was  clear  that  there  was  no  con- 
necting averment  we  would  then  sustain  the  nonsuit :  for  as 
was  said  by  lord  EUenborough  at  Nisi  Prius:  "when  it  is  ^  Camp.9Bd. 
clear  that  the  action  will  not  lie,  although  the  objection  appears 
on  the  record  aiid  might  be  taken  advantage  of  by  motion  in 
anest  of  judgment,  or  by  writ  of  error,  Incites  are  in  the  ha- 
bit of  directing  a  nonsuit."  But  it  is  not  clear  here  that  the 
plaintiff  has  not  made  a  sufficient  connecting  averment ;  on 
the  contrary  we  think  he  has  made  one  which  is  free  from 
objection,  except  upon  special  demurrer. 

The  declaration  is  certainly  not  well  drawn— but  there  is  a 
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CoLuiou,  sufficient  prefatory  averment  of  circumstances ;  there  is  a 
May,  1819.  ^  colloquium  "  of  and  concerning  the  plaintiff/' and  the  irords — 
^r  ' "  in  which  discourse  and  slander  the  defendant  alluded  to  a 
^/  trial  which  had  taken  |)lace  before  Esauire  Miller,  one  of  the 
HayB.  magistrates  of  the  district  and  State  aforesaid,  and  a  persoa 
competent  to  administer  an  oath,  between  himself  and  said 
plaintiff,  in  which  said  plaintiff  was  called  upon  to  testify  and 
did  testify  upon  oath" — constitute  an  averment  distinct  fiom 
the  innuendo  which  immediately  follows, — 'intending  to  con- 
vey the  imputation  that  said  plaintiff  had  at  such  trial  swore 
falsely,  and  committed  perjury  in  so  doing."  The  first  recited 
words  are  not  the  most  apt  that  might  have  been  employed, 
and  are  introduced  at  an  unusual  place,  but  they  sufficiently 
serve  to  connect  the  words  which  were  spoken  with  the  triu 
and  testimony  mentioned  in  the  prefatory  averment.  If 
they  had  been  introduced  byway  of  parenthesis  immediately 
after  the  words  in  a  previous  part  of  the  count — ^'^n  a  certain 
discourse  which  the  said  defendant  then  and  there  had,  of 
and  concerning  the  said  plaintiff,  in  the  presence  and  hear- 
ing of  divers  good  and  worthy  citizens  of  the  State  aforesaid," 
they  could  not  have  been  confounded  with  the  innuendo,  and 
there  could  have  been  hardly  any  objection  to  them,  besides 
the  nice  objection  that  instead  of  ^^a  trialy^  should  have  been 
inserted  '<  the  trial  aforesaid."  Standing  where  they  do,  they 
are  free  from  all  other  objection,  and  this  nice  one  should  have 
been  presented  by  speQiai  demurrer. 

A  nonsuit  in  invUum  usually  follows  a  deficiency  of  the 
evidence,  or  a  variance  between  the  proof  and  the  allegation^ — 
that  is,  a  failure  of  the  plaintiff  to  sustain  a  cause  of  action 
which  is  well  laid.  By  pleading  in  bar,  the  defendant  waives 
defects  of  form,  and  in  effect  admits  that  the  case  alleged  is 
sufficient  in  law  to  require  a  defence.  Where,  however,  even 
after  verdict,  the  record,  with  all  the  intendments  which 
should  be  made  its  favor,  does  not  shew  enough  to  authorize 
the  judgment  of  the  Court,  judgment  will  be  arrested:  and  it 
may  be  in  a  clear  case  wise  to  stop  proceedings,  which  must 
be  futile,  by  granting  a  nonsuit,  without  putting  parties  to 
trial  and  driving  the  defendant  to  a  motion  in  arrest  of  judg- 
ment. But  it  is  not  to  be  encouraged  that  the  defendant  should 
put  the  plaintiff  to  the  trouble  and  expense  of  proof,  and  then 
upon  motion  for  nonsuit  take  advantage  either  of  what  ought 
to  have  been  set  forth  by  special  demurrer,  or  of  what  would 
upon  general  demurrer  have  defeated  the  action  without  wit- 
nesses. 

The  Circuit  Judge  refused  to  hear  evidence  of  the  connec- 
tion between  the  words  spoken  and  the  circumstances  men- 
tioned in  the  prefatory  averment,  upon  the  ground  that  there 
was  no  connecting  averment.  This  is  just  the  same  as 
if,  having  heard  sufficient  evidence  of  the  connection,  he  had 
ordered  the  nonsuit  for  want  of  the  connecting  averment    In 
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either  view  the  obiection  is  to  the  sufficiency  of  the  count :  ^^^""^i 
the  insufficiency  should  have  been  more  clear  than  it  is,  be-^^*^  I™* 
fore  it  should  have  been  permitted  to  defeat  the  action  either  T~^  y,  * 
by  excluding  testimony  or  by  effecting  a  nonsuit  in  anticipa-  '**^^*"'* 
tion  of  a  motion  in  arrest  of  judgment.    After  verdict  every    Kenned/, 
thing  is  to  be  presumed  which  is  expressly  stated  in  the 
pleadings,  or  necessarily  implied  from'  the  facts  which  are 
stated.    Whatever  may  be  presumed  after  verdict,  a  party  i  Term  Rep. 
should  be  allowed  to  prove  to  obtain  the  verdict    Is  it  not  ne-       liK- 
cessarily  implied  from  what  is  stated  in  the  count  here,  that 
the  words  were  spoken  of  and  amceminff  the  said  trial  and 
the  testimony  there  given  by  the  plaintiff?  We  think  it  is. 
The  motion  is  therefore  granted. 

Richardson,  J. — ^EvANe,  J. — and  Fbost,  J. — concuned. 
Motion  granted. 


John  A.  Satterwhite  v.  R.  E.  Kennedy ^  administrator. 

The  mortgagee  of  slaves  may,  after  condition  broken,  enter  upon  the  premiMi 
of  the  mortgagor,  in  the  night,  and  seize  the  sUves,  if  he  can  do  so  without 
Tiolating  the  criminal  law. 

A  mortgage  is  a  specific  lien,  and  a  judgment  is  a  general  lien.  Both  may  be 
consistently  pursued  until  the  debt  is  satisfied. 

Before  Frost,  J.  at  Chester^  Spring  Term^  1849. 

This  was  an  action  of  trespass  de  bonis  asportatis. 

The  declaration  charged  that  the  defendant,  in  the  night 
time,  and  in  a  tumultuous  manner,  to  the  terror  of  the  plain- 
tiff and  his  family,  entered  the  plaintiff's  premises,  and  car« 
ried  off  negroes.  By  a  special  plea,  the  defendant  justified 
the  taking,  under  a  mortgage  of  the  said  slaves  by  the  plain- 
tiff, to  A.  DeGraffenreid,  in  his  life  time,  to  secure  the  pay- 
ment of  a  note  for  $7,049,  payable  to  A.  D.  one  day  after 
date,  which  was  the  14th  March,  1843 ;  and  that  the  condi- 
tion of  the  mortgage  being  forfeited,  the  defendant  did  peace- 
ablv  and  quietly  enter  the  plaintiff's  premises,  and  take  the 
said  negroes,  for  satisfaction  of  the  said  debt.  Issue  was  ta* 
ken  on  the  charge  in  the  declaration,  that  the  negroes  were 
taken  unlawfully,  d&c.  in  the  night  time. 

It  appeared  that  Kennedy  having  heard  a  rumor  fwhich| 
however,  several  witnesses  said  they  had  not  heard)  that  the 
plaintiff  was  going  to  carry  off  the  negroes,  went  with  a 
constable  one  Saturday  night,  in  the  spring  of  1845,  to  the 
negro  quarters  of  the  plaintiff,  and  took  away  the  mortgaged 
negroes.  Kennedy  had  a  gun — they  made  no  noise,  and  the 
58 
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GoLUMBiii  plalHtiiSr  did  not  knotir  that  the  defendant  was  there,  until 
May,  1849.  ^f^^  thg  negroes  had  been  carried  away.  Monday  following, 
the  plaintiff  gave  security  to  the  defendant  for  the  forthcom- 
ing of  the  negroes,  and  they  were  restored  to  him.  At  the 
Ktt^^y.  time  the  negroes  were  taken,  the  plaintiff  had  planted  oats, 
and  ptepar^  a  portion  of  his  land  for  planting.  On  the  18th 
Match,  1846,  two  days  before  the  seizure  of  the  negroes  un^ 
der  the  mortgage,  the  defendant  had  commenced  an  action  on 
the  note,  tn  addition  to  the  mortgage  of  the  negroes,  the 
defendant  had  a  mortgage  of  the  plaintiff's  plantation  to  se* 
cure  his  debt. 

It  was  ruled  that,  by  the  forfeiture  of  the  condition  of  the 
mortgage,  the  tide  to  the  negroes  became  absolute  in  the  in- 
testate, and  in  the  defendant,  his  administrator,  so  that  he 
might  seize  and  take  them  as  his  own  proper  chattels ;  and 
that  if  the  owner  of  chattels  be  guilty  of  force  or  unlawful 
conduct  in  the  seizure  of  them,  he  may  be  proceeded  against 
by  indictment,  but  is  not  liable  to  an  action  of  trespass,  for  tak- 
ing his  own  property.  It  was  further  held  that  the  com- 
mencement of  an  action  on  the  note  did  not  bar  the  defend- 
ant's remedy  under  the  mortgage.  A  non-suit  was  accord- 
ingly ordered. 

The  plaintiff  appealed,  and  moved  the  Court  of  Appeals 
to  set  aside  the  non-suit,  on  the  following  grounds,  viz : 

1.  Because,  from  the  evidence  given  in  (he  case,  the  plain- 
tiff was,  according  to  the  rules  and  practice  of  this  Court, 
clearly  entitled  to  have  his  cause  submitted  to  the  jury.  And 
his  Honor,  the  presiding  Judee,  could  not  legally  order  non- 
suit against  the  will  of  the  plaintiff. 

2.  Because  the  defendant  had  made  his  election  in  having 
brought  ah  action  of  debt,  for  the  mortgaged  debt,  two  days 
before  the  seizing  of  the  negroes  by  himself  and  his  agent, 
armed  With  guns  and  pistols,  at  a  dead  hour  on  Saturday 
night 

3.  Because  the  plaintiff,  as  to  the  negroes  mentioned  in  the 
pleadings  in  the  case,  stood  in  the  relation  of  a  quasi  tenant 
at  witl^  of  the  defendant,  who  could  not  legally  put  an  end  to 
that  tenancy,  in  the  middle  of  the  year,  without  notice. 

4  Because,  from  the  proof,  the  defendant  appeared  to  have 
acted  bom  improper,  illegal  and  unjustifiable  motives,  on 
which  the  jury  should  have  been  permitted  to  pass,  and, 
therefore,  the  non-suit  should  be  set  aside. 

Tkwns^  for  the  motion. 
iShregg^  contra. 

EvANB,  J.  delivered  the  opinion  of  the  Court. 

1  TkMd.  143.      Ever  since  the  case  of  Wolfe  v.  (yFerrell^  decided  in  1812, 
the  mortgagee  has  been  regarded  as  the  legal  owner  of  the 
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chattels  included  in  the  mortgage.    If  there  he  a  coyenant  JS/'^^^'SSf 
in  the  mortgage  deed,  that  the  mortgagor  should  retain  pos-  May,  lam,  ^ 
session,  that  will  restrain  the  mortgagee  from  disturbing  his     ^^r^  ' 
possession  until  the  condition  is  broken.    But  such  a  cove-    *^*J^ 
nant  is  not  assignable,  and  as  to  all  other  persons,  the  iport^    Fny^if^ 
eagee  is  the  owner  before  there  is  a  breach  of  the  condition. 
This  was  decided  in  Spriggs  v.  Camp  and  Bdlune  y.  Wal-  8  Smui,  187. 
lace.    In  this  case  the  day  of  payment  was  passed,  aqd  the   *  **«h.  80. 
legal  estate  unconditionally  vested  in  the  defendant  as  ad- 
ministrator of  DeGraffenreid,  the  mortgagee.    The  plaintiff 
had  a  mere  permissive  possession,  determinable  at  any  time 
by  the  defendant.    The  rule  of  law  is  not  doubted  that  the 
legal  owner  may,  at  any  time,  take  possession  if  he  can  do 
so  without  violating  the  criminal  law.    Unless  in  very  ex- 
traordinary cases,  he  does  not  subject  himself  to  a  civil  ac- 
tion.   If  he  may  take  possession  of  his  own,  I  do  not  see 
any  reason  why  he  may  not  do  so  ^n  the  night  as  well  as  the 
day.    If  a  landlord  cannot  distrain  at  night,  that  depends  ei- 
ther on  some  ancient  statute  or  some  rule  of  expediency, 
which  has  no  application  to  this  case.    It  might  often  happen 
that  the  property  would  be  takeQ  beyond  his  reqaptiop^  un- 
less he  coula  seize  it  when  and  wtieresoever  found. 

I  do  not  perceive  tliat  ithe  doctrine  of  election  has  any 
thing  to  do  with  the  case.  A  creditor  shall  not  haye  two 
satisfactions  for  the  same  debt,  but  there  is  no  inconsistency 
in  his  pursuing  two  remedies.  If  one  produces  satisfaction, 
that  is  a  bar  to  the  other.  A  mortgage  is  a  specific  lien,  and 
a  judgment  is  a  general  lien.  Botn  may  be  consistently  pur- 
sued, until  the  debt  is  satisfied. 

It  may  be  that,  in  this  case,  the  defendant's  conduct  may 
have  been  unneiRhborly,  and  morally  viewed,  even  "  impro- 
per" and  unjustifiable,  but  there  was  nothing  in  the  evidence 
which  made  it  illegal,  so  as  to  require  that  the  case  should 
have  been  submitted  to  the  jury.  The  non-suit  was  proper- 
ly ordered,  and  the  motion  to  set  it  aside  is  dismissed. 

O'Neall,  J. — Wardlaw,  J. — and  Fbost,  J.— -concurred. 

Motion  refused. 


James  A  Fryer smt^  adrrCr.  of  John  G.  Fryerson^  v. 

Julia  Fryerson. 

Suokathingea  a  grant  of  a  penKmal  estate  to  the  wife,  by  the  hiuboiid,  is  «i« 

known  at  law. 
At  law,  the  wife*!  legal  ezistenoeit  merged  in  tbat  of  tiie  httibaad,  and  abe  ean 

have  no  aqparate  legal  eatate. 
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M^j!^!  Before  O'Neall,  J.  ai  Sumter^  Spring  Term^  1849. 

This  was  an  action  of  trover  for  the  recovery  of  the  value 
and  hire  of  a  negro  man  named  Washington.  There  was  no 
doubt  that  he  had  once  been  the  property  of  the  intestate, 
and  still  was,  unless  the  deeds,  under  which  defendant  claim- 
ed, had  the  effect  to  divest  his  title.  The  first,  bearing  date 
the  2d  of  April,  1841,  purports  to  convey  Washington,  by 
John  G.  Fryerson,  to  his  wife,  Agnes  Fryerson,  for  her  sup- 
port during  her  life,  and  at  her  death  to  be,  by  her,  disposed 
of  by  gift  or  bequest.  The  2d.  bearing  date  3d  April,  1841, 
purports  to  be  articles  of  agreement  between  John  G.  Fryer- 
son, bis  wife  Agnes,  and  John  L.  Elwell,  by  which  it  was 
agreed  that  the  property  of  the  said  John  G.  and  Agnes 
should  be  placed  in  Elwell's  hands,  to  be,  by  him,  managed 
and  controlled  for  the  support  of  the  said  John  G.  and  Agnes 
during  their  lives,  under  the  care  and  trust  of  William  Hil- 
ton and  Joseph  Sessions.  These  two  papers  were  executed 
the  same  day.  Elwell  never  had  any  actual  possession  un- 
der the  agreement  The  slaves,  including  Washington,  were 
placed  in  the  hands  of  William  Hilton,  who  managed  them 
until  the  death  of  John  G.  Fryerson  in  ^3.  His  widow  died 
soon  after.  By  her  will,  she  bequeathed  Washington  to 
Laurel  L.  Fryerson,  whose  widow  the  defendant  is,  and  who 
has  the  slave  in  possession.    The  conversion  was  admitted. 

The  Circuit  Judge  held,  and  so  instructed  the  jury,  that 
notwithstanding  the  deeds,  the  legal  estate  was  in  the  intes- 
tate, subject,  it  might  be,  to  a  trust  for  his  own  support,  and 
that  of  his  wife,  during  their  respective  lives :  but,  on  the 
death  of  his  wife,  that  trust  was  discharged,  and  the  legal 
estate,  unincumbered,  was  in  his  administrator.  For  the 
deed  to  his  wife  could  have  no  effect  in  a  law  Court 

The  jury  found  for  the  plaintiff,  the  value  of  the  slave  and 
hire. 

The  defendant  moved  for  a  new  trial,  on  the  grounds : 

That  his  Honor  erred  in  instructing  the  jury  that  the  leeal 
right  to  the  negro  Washington  reverted  to  the  estate  of  John 
G.  Fryerson,  upon  the  death  of  the  said  John  G.  Fryerson, 
and  his  wife,  Agnes  Fryerson ;  and  that  the  deed  of  the  said 
John  G.  to  the  said  Agnes,  was  ineffectual  in  law,  to  trans- 
fer to  her  any  right  to  the  said  negro,  available  at  law. 

Whereas:  1st  That  the  said  deed,  taken  in  connection 
with  the  deed  entitled  articles  of  agreement  between  John 
G.  Fryerson  and  his  wife,  Agnes,  of  the  one  part,  and  John 
L.  Elwell  on  the  other  part,  which  it  was  proved  were  exe- 
cuted together,  and  the  delivery  of  the  said  negro  to  the 
trustee,  William  Hilton,  in  pursuance  thereof,  did  amount,  in 
law,  to  an  effectual  transfer  of  the  title  of  the  said  negro,  and 
the  same  could  not  revert  to  his  estate. 
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2.  Because  the  said  deeds  and  delivery  did  amount  to  an  ^^^'^^^ 
effectual  conveyance  of  the  legal  estate,  in  the  said  negro,  to^^*^*™^ 
the  trustees,   William  Hilton  and  Joseph  Sessions^  for  the     ^  ^ 
term  of  the  life  of  the  said  John  G.  Fryerson  and  Agnes,  his    "y^^ 
wife,  and  of  the  remainder  to  the  said  Agnes,  after  the  death    Fry«noii. 
of  the  said  John  G.  Fryerson. 

Wm.  Haynswarthf  for  the  motion.  ^ 
Moses^  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case  it  is  not  even  pretended  that  there  was  anv 
error  in  the  ruling  of  the  Judge  below,  under  the  acknowl- 
edged rules  of  the  common  law.  But  it  is  undertaken  to  re- 
view and  reverse  the  ancient  principle,  on  which  this  case 
was  decided. 

Such  a  thing  as  a  grant  of  a  personal  estate  to  the  wife, 
by  the  husband,  is  unknown  at  law.  Such  a  conveyance  is 
a  mere  conveyance  to  himself.  In  equity,  it  might  be  that 
the  husband  would  be  held  to  be  a  trustee  for  the  wife. 

At  law,  however,  the  wife's  legal  existence  is  merged  in 
that  of  the  husband,  and  she  can  have  no  separate  legal 
estate. 

This  legal  principle  is  taught  in  our  first  elementary  book, 
that  with  which  every  student  begins  his  legal  course.  In 
1^^  Bloc.  Com.  442,  we  are  told  :  '<  By  marriage,  the  husband 
and  wife  are  one  person  in  law ;  that  is,  the  very  being  or 
legal  existence  of  the  woman  is  suspended  during  marriage, 
or  at  least  is  incorporated  and  consolidated  into  that  of  the 
husband  ;  under  whose  wing,  protection,  and  cover,  she  per- 
forms every  thing ;  and  is,  therefore,  called  in  our  law-french 
a  feme  covert^  foemina  viro  cooperta:  is  said  to  be  covert 
baron,  or  under  the  protection  and  influence  of  her  husband, 
her  baron  or  lord ;  and  her  condition,  during  her  marriage  is 
called  her  coverture." 

He  also  remarks,  speaking  of  this  legal  union  of  husband 
and  wife,  ''  for  this  reason  a  man  cannot  grant  any  thing  to 
his  wife,  or  enter  into  covenant  with  her." 

In  Bacon^s  Abridge t  Tit.  Baron  and  Feme^  D.  it  is  said,  Somer's  edit 
"  husband  and  wife  are  considered  as  one  person  in  law,  as 
having  but  one  will  between  them,  which  is  seated  in  the 
husband,  as  the  head  and  governor  of  the  family ;  and,  there- 
fore, the  law  gives  him  the  same  right  over  any  real  estate 
accruing  to  the  wife,  during  coverture,  as  if  she  were  seized 
of  it  before  marriage ;  so  of  chattels  real  accruing  to  the 
wife :  it  also  gives  him  an  absolute  power  over  anff  personal 
estate  or  interest  accruing  to  the  vnfe  by  gifij  devise,  or  her 
labor."  To  these  authorities  may  be  added  Robards  v.  3d  McC.475. 
Hutson  and  Price,  where  husband  and  wife  had  separated, 
and  she  had,  by  her  own  labor,  acquired  property,  it  was 
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GflLOiBiA,  held  that  the  legal  estate  was  in  the  husband,  and  that  ahe 
^Btoy,  laif.  ^  could  not  sue  alone.  I 

TiiJffiri^^ir^     ^     separate  estate  of  the  wife,  independent  ctf  trustees,  is 
THtemve    aliogetber  a  cieature  of  equity.    Such  a  thing  does  not  exist 
Bkidvt,      at  law. 

The  deed  from  the  intestate  to  his  wife  is,  therefore,  Toid  : 
Ban  &  F^e^^  conveys  to  her  no  estate.    For  if  it  could  have  effect,  and 
'  Bi        could  invest  her,  for  a  moment,  with  the  legal  estate,  it  would, 
in  the  next  instant.  Jure  mariti,  vest  in  the  husband. 

The  agreement,  it  might  be  very  well  contended,  was  a 
mere  executory  contract,  between  Elwell  and  Fryerson,  and 
conveyed  no  legal  estate.  But  if  it  be  conceded  to  be  a  con* 
vejranee  to  trustees,  it  was  only  such  for  the  lives  of  husband 
and  wife :  on  the  death  of  both,  the  estate  of  the  trustees 
was  ended,  and  the  reversion  was  to  the  intestate's  legal  re- 
presentative. 
The  moCkm  is  dismissed. 

Richardson,  J. — ^Evanb,  J. — ^Wardlaw,  J. — and  FrosTj 
J. — concurred. 

Motion  refused. 


Elizabeth  ViUepigue  v.  David  ShtUar. 

An  action  on  the  ease  per  gwd  serviHvm  amisUf  will  lie  agednst  a  sedneer  in  txYOt 
of  a  widowed  mother,  liTing  with  her  daug^hter  who  is  orer  tweniy  one  jrean 
of  age,  and  ia  owner  of  the  eatabKshment,  but  rendeii  aemce  to  ihe  moliier 
and  family. 

Befor4  (yNEALL,  J.  at  Kershaw^  spring  Term^  1849. 

This  was  an  actioo  on  the  case  for  seducing  and  getting 
with  child  tfie  plaintiff's  daughter,  Charlotte  E.  Yillepigue. 

The  case,  made  by  the  proof  of  the  daughter,  who  was ' 
the  only  witness,  was  in  aubstance  as  follows :  At  the  birth 
'Of  the  child,  ISth  June,  1646,  she  was  in  her  23d  year.  She 
owned  the  house  and  lot  in  and  on  which  her  mother,  her- 
aelf  and  family  lived ;  all  the  property  was  tier's.  She  said, 
previoiia  to  and  at  the  begetting  of  the  child,  she  had  been 
woridng  for  h^  indother  and  die  fiimily,  and  this  she  cour 
tinned  to  do  as  long  as  she  was  able.  The  family,  die  said, 
'Conneted  of  her  mother,  herself,  a  brother  who  fell  in  Mexico, 
a  younger  broths  now  fifteen  years  of  age,  and  a  sister  now 
twelve  years  of  age.  She  said  she  had  been  eick  for  more 
than  a  year  before  the  trial,  and  had  suffered  great  menial 
nnxiety.    She  said  she  had  known  the  defenmnt  for  moie 
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than  three  years.    He  i«  a  widower  and  member  of  the  Bai>-  ^f^Sj^ 
tjst  Church,  and  had  sustained  a  good  character.    He  visti^  ,^^*         , 
tod  her  as  a  professed  admirer,  and  solicited  her  hand  in   Yinanmiid 
marriage,  and  was  accefrted.    This  eogaffemeut,  the  young     ^"^^^ 
lady  eaid|  she  broke  off  in  consequence  of  something  which     Shnlsr. 
she  understood  Mrs.  Cuttino,  the  mother-in-law  of  Shular, 
said  about  her.    He  again  proposed  to  marry  her,  and  then 
succeeded  in  seducing  hen    He  never,  she  said,  renewed  the 
proposition  Of  marriage  after  her  seduction  I    She  admitted, 
that  she  had  said  Shular  was  a  gentleman  up  to  a  period 
within  two  months  of  the  birth  of  her  child,  though,  she  said, 
she  then  knew  better  in  her  heart.    On  the  l§lh  of  June. 
1848,  she  was  delivered  of  a  male  child,  of  which  she  saia 
the  defendant  was  the  father.    The  child,  in  consequence  of 
notice  from  the  defendant,  was  brought  into  Court  and  ex- 
hibited to  the  jury* 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved 
for  a  non-suit,  on  the  ground  ttiat  the  young  lady  was  more 
that  21  years  of  age,  at  the  conception  of  the  child,  and  did 
not  live  with  the  mother,  but  that  the  mother  lived  with  her. 

Upon  the  authority  of  Bennett  v.  AUcott^  referred  to  in  8  3  T.  R.  166. 
Esp.  Dig.  279,  the  Circuit  Judge  refused  the  motion,  and 
held  that  no  contract  of  hiring  need  be  proved,  if  she  in  any 
way  appeared  to  have  acted  as  a  servant. 

That  in  this  case,  though  the  house  and  property  were  the 
daughter's,  yet  the  mother,  living  with  her,  was  the  proper 
head  of  the  family,  and  the  proof  was  abundant,  that  ehe 
**acted  otf"  her  ^^servant^  in  working  for  her  and  the  other 
members  of  the  family. 

The  case  was  submitted  to  the  jury,  who  found  a  verdict 
fbr  the  plaintiff  for  $750. 

The  defendant  appealed,  and  renewed  his  motion  for  a 
non-suit,  upon  the  ground  that  this  action  could  not  be  main- 
tain^, because  Charlotte  Villepigue,  the  daughter  of  the  plain- 
tiff, whom  it  was  alledged  the  defendant  seduced,  was  over  21 
years  of  age,  and  resided  in  her  own  house,  and  was  the 
owner  of  every  thing  about  the  premises  at  the  time  when 
she  was  seduced. 

And  for  a  new  trial,  on  the  same  cround,  and  because  the 
verdict  was  against  the  law  and  evidence  of  the  case. 

ARGUMENT. 

Smart,  for  the  motion,  said  case  could  not  be  sustained 
where  the  daughter  lived  alone,  or  was  twenty  one  years  of 
age  ;  cited  Mercer  v.  Wamsley,  6  Harris  and  Johnson,  27: 
Nickleson  v.  Stryker,  10  Johns.  115 ;  TuUege  v.  Po^s,  3 
Wilson,  18 ;  3  Stephens  N.  P.  2350,  and  cases  there  citra ; 
3  U.  S.  Dig.  403;  Carr  v.  Clark,  18  E.  C.  L.  Rep.  328 j 
Dean  v.  Ped^  5  East,  47. 
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Columbia,       Kershaw^  contra,  said  case  was  the  most  usual  form  of 

May,  1849,^  action,  no  matter  how  the  parties  live ;  cited  Bennett  v.  AUr 

^       '  cotty  3  T.  R.  166.    That  if  the  daughter  is  over  twenty  one 

*J^^    years  of  age,  proof  of  service  de  facto  was  sufficient ;  Homr 

Shuier.     keth  v.  Barr^  8  Sergt.  and  Rawl.  36.    And  if  under  twenty 

one  years,  no  service  need  be  proved,  whether  she  live  witn 

the  father  or  not.     Vanhome  v.  Freeman^  1  Halsted,  322 ; 

Briggs  V.  Iredellj  16  \  Harper  v.  Luffkiriy  7  Bam.  and  Cress. 

68;  Ford  v.  Wileon,  6  Esp.  65;  6  East,  46;  11  East,  24; 

Kirkpatrkk  v.  Lockharty  2  Brev.  276. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court 

The  questions  of  fact  have  been  settled  by  the  verdict,  and 
upon  them  the  appellant's  counsel  has  not  here  insisted. 

All  the  evidence  in  the  case  came  from  the  injured  daugh- 
ter of  the  plaintiff;  if  it  has  not  shewn  enough  to  sustain  the 
action,  a  non-suit  should  be  ordered. 
3BreT.RS75.     Judge  Brevard,  in  Kirkpatrick  v.  Lockharty  contrary  to 
w  /   fe7  47    f  ^  Sattertheifaife  v.  Duersfy  intimates  his  opinion,  that  in  either 
/     I    '  ^l  trespass  or  case,  brought  by  a  parent  for  the  seduction  of  a 
daughter,  there  need  be  no  allagation  of  special  damage. 
Without  deciding  that  point,  we  see  that  here  a  per  quod 
servitium  amisit  has  been  laid,  and  that  the  allegation,  even 
if  it  is  unnecessary,  having  been  made  must  be  sustained  by 
some  proof.    Proof  that  the  daughter  was  under  21  years  of 
age,  in  absence  of  evidence  that  the  paternal  control  had  in 
some  legal  way  ceased,  would  raise  a  presumption  that  she 
was  the  servant  of  the  father,  sufficient  to  sustain  the  action 
by  him.    When  the  daughter  is  above  21,  some  slight  evi- 
dence of  actual  service  rendered  by  her  must  be  given ;  but 
2  Term,  166.  ^^^.y  gijghj  evidence  will  suffice,  for  the  loss  of  service  is  well 
understood  to  be  little  more  than  a  legal  fiction,  which  has 
been  introduced  to  secure  compensation  for  outraged  feelinss. 
The  same  right  of  action  which  ordinarily  a  father  has,  de- 
11  East,  21  volves  upou  any  one  standing  loco  parentis. 

Here  the  daughter  lived  with  her  widowed  mother,  who 
was  the  natural  head  of  the  family,  and  rendered  valuable 
service  to  the  mother  and  family.  That  the  daughter  was 
owner  of  the  establishment  may  serve  to  shew  her  merit  and 
her  mother's  destitution,  but  did  not  render  the  injury  which 
has  been  done  more  tolerable  to  the  mother,  and  could  de- 
feat the  action  only  upon  principles  which  would  apply  to 
every  case  where  ample  means  of  living  raised  the  daughter 
above  the  necessity  of  rendering  menial   services  to   the 

Earent.  The  house  which  has  been  made  wretched,  was  the 
ome  of  the  mother ;  that  the  opportunity  of  there  enjoying 
the  daughter's  society,  and  the  means  of  living,  have  come 
to  the  mother  from  the  filial  piety  and  industrious  exertion  of 
the  daughter,  seems  to  shew  that  there  is  more  than  fiction 
or  formal  averment  in  the  allegation  of  services  lost. 
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The  proof  of  injury  in  such  cases,  it  is  said^  usually  de*  JR^^^'^'^i 
pends  upon  the  testimony  of  the  person  most  injured,  and,^^**^'  194B.^ 
therefore,  the  action  should  be  kept  within  close  bounds. —  ^ 

This  observation  applies  as  urell  where  the  daughter  is  un- 
der twenty  one,  as  where  she  is  over.  In  all  cases  the  jury 
must  judge  of  the  credit  due  to  the  witness,  and  of  all  the 
circumstances  of  aggravation  or  mitigation. 

It  has,  sometimes,  been  thought  extraordinary  that  any 
action  should  lie  to  a  person  on  account  of  incontinence  be- 
tween two  others,  both  of  whom  may  be  of  full  age :  but  if 
vicious  inclinations  of  a  daughter  nave  brought  disgrace 
upon  herself  and  her  family,  a  parent  ought  not  to  recover 
the  damages  which  would  be  awarded  in  a  case  of  seduc- 
tion. The  dreadful  sufferings  which  a  daughter's  seduction 
must  bring  upon  a  parent,  can  have  no  adequate  punishment 
by  law,  without  this  action  of  thd  parent,  and^  therefore,  the 
action,  in  a  proper  case,  should  be  made  effective. 

The  motion  is  dismissed. 

The  whole  Court  concurred. 
Motion  refused. 


John  MColman  v.  John  M.  Wilkes. 

The  plaintifT  had  a  large  grant  which  covered  land  previously  granted  to  one 
Wade,  and  much  more ;  within  the  Wade  grant,  the  plaintiff,  by  his  agenta, 
had  actual  occupancy  of  part,  with  a  claim  to  the  whole  within  his  own  grant, 
but  not  long  enough  to  give  title  by  poaaeasion }  he  knew  of  the  Wade  grant, 
and  had  poaaeaaion  of  the  paper,  but  no  right  to  it:  one  Tumage,  after  the 
plaintiff 'a  occupancy  commenced,  acquired  an  adverse  pedis  pottessio  of  three 
years  duration,  within  the  Wade  grant,  quit,  and  was  succeeded  by  the  defen- 
dant :  the  plaintiff  brought  trespass  qiutre  dauawmfregit  against  the  defendant, 
and  his  right  to  maintain  the  action,  without  other  evidence  of  title  or  posses- 
siot,  was  sustained. 

The  possession  of  an  agent  or  tenant  who  ia  not  lessee  of  a  pertieular  pared,  but 
tenant  employed  to  hold  possession  of  the  whole,  is  the  possession  of  the  per- 
son under  whom  beholds,  and  will  maintain  trespass  g^tart  daumm  fiegU  in 
that  person's  name. 

Actual  possession  and  constructive  possession  defined :  the  former  may  be  either 
substantial  or  virtual:  possession  of  other  part  by  possession  of  one  pait  hi 
the  name  of  the  whole  being  virtaaL 

Whatever  an  occupant  has  possession  o(  he  has  actual  poneesioil  oC  Whes 
possession  exists  by  reeaon  of  possession  of  part  under  claim  of  the  whde,  the 
diflleulty  is  to  know  its  limits;  to  their  extent  the  poseesaion  is  aetnaL  The 
extent  depends  upon  the  ciieamstancea  as  weB  as  the  color  eftille,  or  evidence 
of  bounds. 

Gasee  examined*    Aikm  t.  J^nat  Haip*  69.  giieatioiiad, 
69 


466 


APPEALS  AT  LAW. 


GOLTTMBrA, 

May,  1849. 
McColman 

T. 

WUkea. 


The  extent  of  the  plaintiff's  posseasion  is  not  afiected  by  the  deftadant's  ahow* 
ing  an  older  grant,  ¥nth  which  neither  party  is  conneeted. 

Eyidence  by  the  defendant  that  the  plaintiff  is  holdingwilhout  rig^t,  or  against 
right,  cannot  ayail  defendant  in  trespass  jvore  dmaum  fitgU^  unkaa  he  can 
shew  that  the  right  is  in  himself^  or  some  one  under  whom  he  acted. 

Title  shown  in  a  third  person  most,  until  the  owner  or  some  person  under  him 
claims  advantage  of  it,  be  presumed  to  be  in  the  occupant,  whether  the  occo- 
pant  be  defendant  in  trespass  to  try  titles,  or  plaintiff  in  trespass  g%an  ebuatim 
fregiL 

Possession  of  part  with  claim  to  the  whole,  is  equivalent  to  the  re-entry  of  a  dis. 

.  siessee-^-will  maintain  trespass  quart  dauswmfrtgit  against  the  first  tzespaasery 
and  soon  as  he  departs,  makes  the  defendant  who  followed  him,  a  trespasser 
upon  an  actual  possession. 

Entry  or  re-entry,  without  continued  occupancy,  that  is,  coming  in  and  departing 
so  as  to  leave  the  land  unoccupied,  or  in  the  possession  of  an  adverse  claim- 
ant, is  of  no  avail  in  this  State.    Semik, 

Two  actual  possessions  of  the  same  land,  viz.  substantial  possession  in  one, 
and  virtual  possession  in  another,  may,  for  a  time,  co-ezisL    £Snit^. 

Our  ordinary  conveyances,  without  entry,  confer  seisen  in  deed  for  various  pur- 
poses. 

Two  persons  in  possession  of  different  parts  of  a  tract,  covered  by  an  older  grant, 
with  which  neither  is  connected,  each  claiming  the  whole :  the  first  occupant 
may  maintain  trespass  gnare  dtmaum  fregU  against  the  other,  and  at  the  expi- 
ration of  the  statutory  period,  will  have  acquired  title  to  all— which,  afier  the 
second  occupant  has  held  long  enoogh,  will  be  ousted  only  as  to  the  ftdis  po^ 
aessio  ofthe  second.     WUUams  v  McAliUf^  Cheves,  200. 

Two  persons  have  each  a  claim,  but  neither  a  title,  to  land  covered  by  an  old 
grant ;  each  has  possession  under  his  claim,  outside  of  the  parcel  whieh  ifl 
covered  by  both  claims,  the  plaintiff's  possession  being  inthin  the  old  grant, 
the  defendant's  outside  ofthe  old  grant,  but  commencing  first:  plaintiff^  by 
length  of  possession,  acquires  title  to  the  other  part  of  the  old  grant  which  he 
claims,  but  not  to  that  parcel  of  it  which  is  embraced  by  the  defendant's  claim. 
Owens  V.  Braum  <f*  Ooode,  (in  note  to  this  case.) 

Before  Wardlaw,  J.  at  Chesterfield^  Fall  Term^  1847. 

This  was  an  action  of  trespass  quare  dausum  fregU^  for 
injury  done  to  land  of  which  the  plaintiff  claimed  to  have 
been  in  possession. 

The  plaintiff  produced  a  grant  to  himself,  dated  1816,  for 
808  acres,  found  by  resurvey  to  be  2000  acres  and  more, 
which  unquestionably  covers  the  land  in  dispute,  and  has  for 
its  line  on  the  east,  a  line  running  due  north  from  a  stake  at 
the  place  where  a  red  oak  corner  stood,  (marked  B.  in  the 
plat  produced  by  the  surveyors  in  this  case)  to  a  gum  in  a 
pond,  marked  N. 

The  plaintiff  also  produced,  and  proved  that  before  1823,  and 
ever  since,  he  had  had  in  his  keeping,  the  copy  of  a  grant  to 
Thomas  Wade  for  300  acres,  surveyed  May,  1772,  and  grant- 
ed Sept.  1774.  The  plat  annexed  to  this  grant  calls  for  va- 
cant lands  all  around,  and  represents  a  square  tract  with 
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lines  runninff  on  the  cardinal  points,  the  eastern  line  begin-  ^^^'"^ 
ning  at  a  red  oak  and  running  due  north  to  a  pine.  May,  1999.  ^ 

It  appeared  that  Thomas  Wado  was  the  father  of  Holden   ..    'j^ 
Wade,  and  that  both  of  these  persons  were  dead.  y^ 

The  whole  of  the  Wade  grant  is  within  the  grant  to  the     wuket. 
plaintiff^  and  upon  the  part  of  his  grant  which  is  covered  by 
the  Wade  grant  the  plaintiff  has  had  tenants  living  in  a  cabin 
and  cultivating  a  small  field  ever  since  1838. 

The  defendant  produced  a  grant  to  William  Lyons  for  300 
acres,  surveyed  April,  1785,  and  granted  June,  1786,  and  de- 
duced thence  a  perfect  title  in  Obadiah  GuUedge  f  whose  son- 
in-law  and  tenant  the  defendant  was)  to  the  soutnern  half  of 
the  land  covered  by  this  grant.  The  plat  annexed  to  this 
grant  represents  a  tract  of  irregular  shape,  the  western  line 
of  which  runs  due  north,  and  is  bounded  by  land  of  Holden 
Wade. 

The  trespasses  were  west  of  the  eastern  line  of  the  grant  to 
the  plaintiff.  If  that  line  was  identical  with  the  eastern  line 
of  the  Wade  grant,  then  the  trespasses  were  upon  the  Wade 
grant ;  but  if  the  Wade  grant  lay  west  of  them,  then  they 
were  within  the  William  Lyons  grant,  and  within  the  land 
owned  by  Obadiah  GuUedge. 

It  appeared  that  in  18^  Obadiah  GuUedge  had,  under 
some  verbal  agreement  with  Capt.  Ellerbe,  who  then  owned 
the  William  Lyons  grant,  built  a  house  on  land  which  was 
supposed  to  be  within  the  William  Lyons  grant,  (Capt.  El- 
lerbe regarding  the  i.*heraw  road  as  the  &;outhern  boundary 
of  his  land,)  but  which  was  really  in  a  grant  to  Guthridge 
Lyons,  which  latter  grant  was  surveyed  on  the  same  day, 
and  by  the  same  surveyor,  as  the  William  Lyons  grant,  and 
has  also  for  its  western  boundary  a  line  running  due  north,  and  • 
on  that  line  north  of  a  red  oak  station,  which  is  marked  as  an 
old  corner,  calls  for  Holden  Wade's  land :  That  in  1826  the 
agreement  between  Ellerbe  and  O.  GuUedge  was  reduced  to 
writing,  whereby  Ellerbe  bound  himself  to  convey  one  half 
of  the  W.  Lyons  land,  bounded  by  the  Cheraw  road  on  the 
south,  and  on  the  north  and  west  by  land  ^  claimed  by  Mc- 
Colman :'  that  ever  since  O.  GuUedge  has  on  the  William  Ly- 
ons land  cultivated  fields  cleared  up  to  the  line  now  claimed 
by  the  plaintiff:  that  that  line  was  run  and  marked  upon  a 
resurvey  made  by  McDonald  for  Ellerbe  and  GuUedge  in 
1826,  with  which  resurvey  the  parties  were  dissatisfied  only 
because  it  did  not  extend  to  the  road :  that  O.  GuUedge  ob- 
tained from  plaintiff  permission  to  occupy  a  horse  lot  over  the 
line  now  claimed  by  the  plaintiff,  opposite  to  Gulledge's  house, 
and  signed  a  written  acknowledgment  for  the  same  in  1826 : 
that  O.  GuUedge,  with  this  exception  of  the  horse  lot,  never 
went  over  the  line  claimed  by  the  plaintiff  until  1842,  when 
(upon  occasion  of  a  resurvey  directed  by  the  Court  of  Equity 
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OoLnoii,   in  certain  proeeedings  had  between  GuUedge  and  the  heirs  of 
^M>y,  ^^«^'  Ellerbe,)  A.  Lowry,  surveyor,  had  resurveyed  the  W.  Ly- 
^       '  ons  Riajit,  and  shown  that  according  to  course  and  distance,  it 
MoGoUnon  ^Q^^d  go  over  this  line :  that  then  Alex.  Tumage,  who  held 
under  a  contract  to  purchace  from  O.  GuUedge,  made  a  clear- 
ing oyer  the  line  and  held  it  until  the  end  of  1844,  when  he 
went  out :  and  that  afterwards  the  defendant  had  come  m 
under  O.  GuUedge  and  occupied  the  clearing  made  by  Tnr- 
nage,  with  perhaps  some  very  small  extension  of  it,  having 
also  buUt  a  stable  over  the  line,  rebuilt  fences,  and  perhaps 
cut  wood. 

If  Y  be  taken  as  a  corner  of  the  Thomas  Wade  grant,  and 
A  as  a  corner  of  the  W.  Lyons  grant,  (both  of  which  assump- 
tions seem  to  be  well  sustained  by  evidence,)  and  both  grants 
be  located  according  to  course  and  distance,  then,  by  a  singu- 
lar coincidence,  the  eastern  line  of  one  and  the  western  line 
of  the  other,  will  nearly  but  not  exactly  coincide,  so  as  to  in- 
clude the  trespasses  within  the  William  Lyons  grant.  This 
the  defendant  contended  for. 

The  Circuit  Judge  says  he  was,  however,  decidedly  of 
opinion  that  the  true  location  of  the  Thomas  Wade  grant  would 
extend  its  northern  and  southern  lines  so  as  to  make  H.  N.  its 
eastern  line,  and  include  the  trespasses. 

His  opinion  coincided  with  that  of  A.  Lowry,  one  of  the  snr- 
veyors  m  this  case.  W.  L.  Robeson,  the  other  surveyor, 
gave  no  opinion,  and  from  some  misconception  of  his  rights 
and  duties  seemed  not  to  have  made  such  examinations  of 
the  papers  as  enabled  him  to  form  an  opinion.  He  spoke  of 
some  marks  which  he  saw  on  or  near  the  line  contended  for 
by  the  defendant,  but  said  that  it  was  nearly  dark  when  a  line 
>  near  to  these  marks  was  nm,  and  although  he  saw  them  and 
spoke  of  them,  no  attention  was  paid  to  them,  and  he  ean« 
not  be  certain  as  to  their  age  ana  exact  position.  Lowry's 
opinion  depended  somewhat  upon  the  papers  I  have  mention- 
ed, and  al$o  upon  his  knowledge  that  a  red  oak  once  stood  at 
B.  upon  the  road,  as  laid  down  in  the  Thomas  Wade  grant, 
very  old  marks  found  on  various  lines,  and  the  acknowledge 
ments  of  the  line  claimed  by  the  plaintiff  which  at  various 
times  had  been  made  by  O.  GuUedge  and  the  owners  of  ad- 
joining lands. 

It  was  held  that  where  no  conflicting  possession  interfered^ 
possession  of  part  of  the  land  claimed  under  some  color  &€ 
title  which  denned  the  bounds  of  the  claim,  was  not  a  con- 
structive possession,  such  as  always  attends  title  e^en  with- 
out any  occupation ;  but  was  an  actual  possession,  which  in 
the  parts  not  occupied  might,  as  contradistinguished  from  a 
pedis  possession  be  called  a  virtual  possession :  that  such  a 
possession  would  be  ousted  as  to  all  land  claimed  under  a 
good  conflicting  title,  of  which  there  was  part  possession,  and 
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aa  to  land  actually  occupied  by  a  couflictiug  tenant  without  ^''^gij 
title:  but  that  upon  the  retirement  of  one  who  without  title,     ^*         . 
had  by  pedis  passessio  actually  occupied  part  of  the  land  in 
eluded  within  a  color  of  title  under  whicn  there  was  a  part 
posses9ion9  the  virtual  possession  under  the  color  eo  instanii     WSOkw. 
was  re-established ;  so  that  another  person  succeeding  to  the 
p^is  possession  was  a  disturber  of  the  possession  of  him  who 
claimed  under  the  color :  and  that,  therefore,  if  the  location  be 
found  accordingly,  and  the  plaintiff  was,  by  his  tenants,  in  pos- 
session of  pal  t  of  the  land  covered  by  the  Thomas  Wade  grant 
when  Turnage  cleared,  and  always  afterwards,  he  could  main* 
tain  this  action  against  Wilkes,  even  although  Wilkes  had, 
as  he  insisted,  only  occupied  the  same  land  which  Turnage 
held. 

The  jury  found  for  the  plaintiff  $13  damages,  and  the  de^ 
fendant  appealed,  upon  the  grounds : 

1st.  Because  the  William  Lyons  grant,  under  which  the 
de&ndant  claims,  covers  the  locus  in  quo. 

2d.  Because  his  Honor  erred  in  charging  die  jury,  that  if 
one  has  title,  though  he  has  no  actual  possession  on  any  part 
of  the  land,  he  has  such  a  constructive  possession  as  will  en^- 
lible  him  to  maintain  this  action. 

3d.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
plaintiff's  possession  by  his  tenants  of  a  part  of  the  land  cov- 
ered by  his  grant  of  1816,  was  a  possession  of  the  whole,  and 
enabled  him  to  maintain  this  action,  though  he  had  no  titiei 
the  land  being  covered  by  an  older  gr^mt. 

4th.  Because  the  plaintiff  having  no  title,  the  land  being 
covered  by  an  older  grant,  cannot  maintain  the  action  withr 
out  proof  of  a  possessio  pedis, 

6th.  Because  the  defendant  being  in  the  actual  possessioit 
of  the  locus  in  quo^  the  plaintiff  could  not  maintain  his  action. 
6th.  Because  his  Honor  ened  in  charging  the  jury,  that 
even  if  they  believed  defendant  bad  not  trespassed  beyond 
the  enclosure  made  by  Turnage,  the  plaintiff  could  maintain 
this  action. 

7th.  Because  a  landlord  cannot  maintain  trespass  quare 
cUxusum  /regit  for  an  injury  done  to  the  possession  of  his 
tenant. 

8th.  Because  plaintiff  and  defendant  having  each  an  actual 
powession  of  a  part  of  the  Thomas  Wade  grant,  neither  can 
maintain  trespass  quare  daiusym  /regit  against  the  other, 
and  this  action  will  not  lie. 
McJveTf  for  the  motion. 
Dudley^  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court, 
To  justify  the  instructions  wnich  were  given,  it  must  be 
conceded  that  the  jury  found  that  the  defendant  occupied  the 
parcel  of  limd,  west  of  a  certain  linC;  which  Turnage  had 
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COL01IBU,    held,  and  no  more ;  and  that  that  parcel  is  not  within  the 
May,  1849.  Lyons  grant,  but  is  within  the  grant  to  the  plaintiff,  and  with- 
er!    ^       ^  in  the  older  grant  to  Wade. 

McCoiman  ^g  ^^  jj^^  question  of  location,  no  misdirection  is  complain- 
Wilkes,  ed  of;  and  the  finding  of  the  jury  conformable  to  the  opinioa 
of  the  Circuit  Judge,  appears  to  be  sufficiently  sustained  by 
the  opinion  ot  Mr.  Lowry  the  surveyor,  the  inferences  which, 
may  be  drawn  from  various  plats  and  other  papers,  the  marks 
which  were  found,  and  the  long  acquiescence  in  the  line  that 
has  been  established,  of  all  i)er8ons  whose  interest  it  was  to 
fix  it  correctly,  or  to  move  it  further  towards  the  west. 

It  was  not  on  the  Circuit  objected  that  the  action  should 

have  been  by  the  tenant  and  not  the  landlord,  and  therefore 

nothing  on  that  head  was  ruled  below.    The  persons  who 

held  the  land  for  the  plaintiff  were  rather  agents  than  tenants, 

or  if  tenants  they  were  not  lessees  of  a  particular  parcel,  but 

tenants  employed  to  hold  possession  of  the  whole — tenants  of 

that  peculiar  species  which  is  mentioned  in  Davis  v.  Cluney 

3  McC.  m  ^  Johnson,  Cannon  v.  Hatcher,  and  Alston  v.  Collins.  The 

2  3^J{j^  45*1  possession  of  such  a  tenant  or  agent  is  the  possession  of  the 

'      '  person  under  whom  he  holds,  as  much  as  would  be  an  occa- 

pation  by  that  person's  overseer  and  slaves  or  cropper  and 

hirelings. 

The  plaintiff  had  a  large  grant  which  covered  the  land  pre- 
viously granted  to  Wade,  and  much  more ;  within  the  Wade 
grant  the  plaintiff  had  actual  occupancy  of  part,  with  a  claim 
to  the  whole  within  his  own  grant,  but  not  long  enough  to 
give  title  by  possession ;  he  knew  oif  the  Wade  grant  and  had 
possession  of  the  paper  but  no  right  to  it ;  Turnage,  after  the 
plaintiff's  occupancy  commenced,  acquired  an  adverse  pedis 
possessio  of  three  years  duration  on  the  Wade  grant,  quit, 
and  was  succeeded  by  the  defendant.  Can  the  plaintiff,  shew- 
ing no  other  title  or  possession,  maintain  trespass  quare  dau^ 
sumjfregit  against  the  defendant  ? 

It  is  not  disputed  that  to  sustain  trespass  qtaire  clausun% 
fregit,  the  plamtiff  must  have  had  at  the  time  of  the  trespass 
possession  of  the  place  trespassed  upon ;  nor  that  in  such  an 
action  the  defendant  may  justify  his  entry  upon  a  plaintiff  in 
actual  possession  by  shewing  title  in  himself,  but  not  by 
shewing  title  in  a  third  person  with  whom  he  is  unconnected. 
The  dispute  is  in  the  application  of  these  acknowledged 
principles,  and  in  my  opinion  it  proceeds  from  a  diversity  of 
significations  given  to  the  terms  acttial  and  constructive  ap- 
IN.  dbMcC.  pii^  to  possession;    Ever  since  the  cases  of  Reid  4*  Eifort, 
^4.       and  WUliafns  ^  McOee,  (which  firmly  established  the  max- 
1  Biiiis,  85.  jjjj^  ^jjj^^  possession  of  part,  with  sufficient  evidence  of  the  ex- 
tent of  the  claim,  is  possession  of  the  whole^  this  diversity 
may  be  traced  in  our  reports.    It  was  pointea  out  by  Judge 
^  ^' M6^*^^'  Cheves  in  the  case  of  Qrimke  v.  Brandon^  but  often  since 
has  been  productive  of  confusion. 
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Pioperly  speaking,  constructive  possession  is  that  posses-  Columbia, 
sion  which  the  law  annexes  to  the  title.    This,  according  to^^^^^*^ 
McQraw  v.  Brockman^  will  without  entry  maintain  trespass *^        ^       ^ 
ftfors  niausum  fregit,  against  a  casual  trespasser — but  it  is  ^^^|™^ 
always  displaccKi  by  any  actual  possession.    It  is  sometimes     wilim. 
called  kgiU  possession,  or  possession  in  law^  to  distinguish  it  «  ^,,  gg. 
from  possession  in  deed  or  in  faiU^  which  actual  occupancy  ^^"^^'^ 

g'ves,  as  by  the  common  law  seisin  in  law  is  distinguished 
3m  seisin  indeed.  But  the  learning  as  to  seisin  seems  not 
exactly  applicable  to  possession  in  this  State.  Our  ordinary 
modes  of  conveyance  are,  for  the  purpose  of  maintaining  an 
action  against  a  trespasser  or  of  casting  descent  upon  an  heir, 
here  held,  even  without  entry,  to  confer  seisin  in  deed  just 
as  effectually  as  the  delivery  of  turf  and  twig  would  do.  I 
know  of  no  advantage  in  the  law  which  would  here  accrue 
to  the  owner  of  land  from  his  going  upon  the  land  and  then 
departing,  so  as  to  leave  it  unoccupied,  or  occupied  by  an  ad- 
verse claimant. 

Actual  possession  is  contradistinguished  from  the  construc- 
tive possession  above  defined.  It  means  an  actual  and  con- 
tinuous occupancy  or  exercise  of  full  dominion ;  and  this  may 
be  either,  first,  an  occupancy  in  fact  of  the  whole  that  is  in 
possession,  (which  is  ordinarily  called  'pedis  passessio,  and 
may  be  called  substantial  possession ;)  or  second,  an  occu- 
pancy of  part  thereof  in  the  name  of  the  whole,  where  there 
is  sufficient  evidence  of  the  bounds  of  the  whole  that  is  claim- 
ed as  one  entirety,  and  the  circumstances  are  such  that  the 
law  extends  the  possession  of  the  part  that  is  occupied  to 
those  bounds. 

This  possession  of  the  whole  by  occupancy  of  part  is  often 
called  constructive  possession,  and  the  term  actual  is  often 
confined  to  a  mere  pedis  possessio.  I  attempted  on  the  Cir- 
cuit to  remedy  the  confusion  thus  produced,  by  calling  the 
actual  possession,  which  arises  from  applying  occupancy  of  a 

Krt  to  the  whole,  a  virtual  possession,  so  as  to  distinguish  it 
>m  the  other  kind  of  actual  possession,  which  is  above  cal- 
led substantial  or  pedis  possession  But  whatever  terms  we 
may  use  to  give  precision  to  the  subject,  the  attributes  which 
pertain  to  an  actual  possession,  as  above  defined,  belong  to 
it,  whether  it  be  of  one  kind  of  of  the  other.  Whatever  an 
occupant  has  possession  of,  he  has  actual  possession  of.  The 
difficulty  in  the  cases  where  possession  is  claimed  to  extend 
to  more  than  is  visibly  occupied,  always  is  to  ascertain  how 
far  it  does  extend.  Beyond  the  limits  of  its  extent  there  is  no 
possession,  constructive  or  actual : — ^within  them  all  is  actual. 
The  extent  depends  not  merely  on  the  evidence  of  bounds, 
under  which  possession  with  a  claim  is  held,  but  often  on  the 
character  of  a  conflicting  claim  and  the  possession  which  at- 
tends it ;  and  sometimes  it  wUI  be  considered  more  or  less, 
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iS^^^IS  according  to  the  person  with  whom  the  occupant  is  litigating. 
ftuy,ia4g.  rpjj^jg^  fy^  instances, 

McCiMfta       P'aintiflf  lived  on  a  tract ;  a  trespasser  cut  trees  in  a  distant 

y.        woodland  thereon :  possession  of  part  consideted  to  be  pO0^ 

WUken     session  of  the  whole.     Oambling  v.  Prince. 

9  N  A  M^      ^^^  owner  and  adverse  claimant  both  in  actual  oceupaney 

'  138/      ^^  different  parts  of  the  same  tract,  each  claimizig  the  whole 

under  distinct  evidence  of  the  extent  of  his  claim :  the  title 

prevails,  and  the  adverse  claimant's  possession  is  confined  to 

*     •   his  pedis  passeseio.    Stripe  and  Cos. 

An  adverse  occupant  under  sufficient  evidence  of  a  claim 
which  covers  an  unoccupied  tract  and  adjoining  land  too,  has 
actual  occupancy  of  the  adjoining  land,  with  a  claim  to  the 
whole :  in  a  contest  with  the  owner,  who  has  only  construc- 
tive possession  of  the  unoccupied  tract,  the  adverse  occu^ 
1  McC.  S70.  pant's  possession  is  held  not  to  extend  to  the  unoccupied  tract. 
T\imipseed  V.  Busby. 

But,  as  I  think  cases  hereafter  cited  will  shew,  in  trespass 
quare  dausum  fregit^  brought  by  the  occupant  against  a 
third  person  not  connected  with  the  owner,  tor  invasion  of 
possession  within  the  occupant's  claim,  and  upon  the  tract 
tmoccupied  by  the  owner,  the  occupant's-  possession  of  part 
within  his  claim  will  be  considered  to  extend  to  his  whole 
claim ; — certainly,  if  his  occupancy  be  within  that  tracts  al- 
though not  on  the  locus  of  the  trespass ;  as  I  think,  even  if 
his  occupancy  be  outside  of  that  tract 

In  the  case  which  is  before  us,  the  defendant  says  that  the 
plaintiff  did  not  claim  under  the  Wade  grant,  for  with  that  he 
is  unconnected ;  and  that  the  grant  to  the  plaintiff,  although 
in  form  it  covers  the  Wade  land,  does  not  in  fact  include  it, 
inasmuch  as  a  junior  grant  of  land  previously  mnted  is  a 
nullity ;  therefore  that  the  plaintiff's  evidence  of  claim  does 
not  extend  any  possession  outside  of  the  Wade  gmnt  to  a 
part  within  it,  nor  any  possession  within  it  beyond  the  pedis 
possessio. 
3  Rich.  101.  '^^^^  argument  is  built  upon  the  principles  recognized  in 
Harp!  69.    Sieedman  v.  Billiard,  and  in  Aiken  v.  Jones. 

&teedinan  v.  Billiard  was  an  action  of  trespass  to  try  titles, 
where  the  defendant  in  possession  could  defend  his  possession 
by  shewing  any  title  in  a  third  person,  against  which  the 
plaintiff  could  not  recover :  the  third  person  upon  whose  land 
the  defendant  lived  could  not  have  brought  any  action  for  the 
occupancy,  by  which  the  plaintiff  attempted  to  shew  that  he 
had  acquired  a  title  under  the  statute  of  limitations,  for  the 
plaintiff's  occupancy  was  at  a  place  which  was  covered  by 
an  older  grant,  to  which  place,  therefore,  the  third  person  had 
no  title.  In  effect,  the  case  decided  onlv  that  possession  out- 
side of  an  owner's  tract  gives  no  title  to  land  within  the  tract 
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Aiken  T.  Janes^  however,  was  ao  action  of  tiespara  quare  Q<»^naiu^ 
dausum  /regit ;  the  plaintiff  shewed  a  grant  which  covered  ^^  iB4B.^ 
the  place  occupied  by  the  defendant,  and  under  it,  his  own^     J^       ' 
occupancy  prior  to  the  defendant's  entry:  the  defendant  ***^™«* 
shewed  a  grant  older  than  the  plaintiff's,  which  covered  the     WiUcM, 
defendant's  occupancy,  but  not  the  plaintiff's:  although  the 
defendant  was  in  for  only  a  short  time,  and  shewed  no  con- 
nexion between  himself  and  the  older  grant,  it  seems  to  have 
been  held  that  the  plaintiff's  limits  were  bounded  by  the  old- 
er grant,  that  the  possession  of  his  own  land  could  not  be 
converteid  into  possession  of  another's,  and,  therefore,  that 

the  plaintiff  had  shewn  no  trespass  upon  his  possession 

From  that  case  the  present  one  is  distinguished  by  this  cir- 
cumstance, that  here  the  plaintiff  had  possession  within  the 
Wade  grant,  when  the  defendant  entered,  and  ever  since. — 
This  circumstance  I  deemed  so  important  on  the  Circuit, 
that  much  testimony  concerning  the  plaintiff's  possession, 
outside  of  the  Wade  grant,  not  mentioned  in  the  report,  I 
held  to  be  insu£Eicient  without  proof  of  a  possession  within 
that  grant 

But  I  cannot  now  permit  it  to  be  supposed  that  I  express 
my  approbation  of  what  is  contained  in  Aiken  v.  Jmes. — 
The  particular  facts  of  that  case  are  not  now  to  be  found 
either  in  print  or  manuscript,  but  I  am  persuaded  that  it  was 
decided  under  a  belief  that  the  defendant  had,  in  fact,  the 
elder  title.  The  plaintiff's  junior  grant  contained  the  land 
which  was  covered  by  the  older  grant ;  as  to  that  land,  it 
would  have  been  a  nullity  in  opposition  to  the  older  gmnt, 
urged  by  the  owner,  or  by  any  aefendant  in  an  action  of  that 
kind  which  admits  title,  in  a  third  person,  to  be  set  up  as  a 
good  defence :  but  still  this  junior  grant  was  evidence  of 
claim,  as  a  conveyance  from  a  person  who  had  no  title  would 
have  been.  It  was  a  question  of  fact,  whether  the  plaintiff 
had  held  according  to  his  junior  grant :  if  he  knew  of  the 
older  grant,  and  acknowledged  its  rights,  he  may  have  ex- 
cluded what  it  covered  from  his  claim,  and  so  have,  in  effect, 
altered  the  limits  of  his  junior  grant :  but  if  his  claim  was 
conformable  to  the  junior  grant,  the  claim  to  the  part  covered 
by  the  older  grant,  was  as  good  as  the  claim  to  the  whole 
under  a  junior  grant  would  have  been,  if  both  grants  had 
covered  the  whole.  It  could  not  be  endured  that  an  occu- 
pant under  a  junior  grant,  should  have  his  claim  of  right, 
accompanied  by  occupancy,  violated  by  any  one  who  from 
the  public  offices  might  get  evidence  of  an  older  grant ;  any 
more  than  that  a  trespass  upon  land,  actually  occupied, 
should  be  encouraged  by  the  chance  of  impunity  held  out, 
if  some  other  flaw  in  the  occupant's  title  might  be  shewn  on 
the  trial  of  an  action  for  the  trespass.  Possession  is  prima 
facie  evidence  of  title :  a  plaintiff  in  possession,  without  any 
60 
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^MAnttTA,  fitte,  may  matntam  trespass  against  a  vmmg  doer:  evi- 
Mk7,  1849^  deuce  by  the  defendant,  that  plaiotifF  is  holding  without 
Mt^i^I^  ^^^^  ^^  against  right,  cannot  avail  the  defendant,  unless  he 
MeU^msB  ^^  ^ew  that  the  right  is  in  hiniself,  or  in  somebody  under 
Wttea.     whom  he  acted.    If  title  be  shewn  in  a  third  person,  the  right 
under  it  must,  until  the  owner  or  some  person  under  huD, 
\.^^^  547'.  2 <^laim  advantage  of  it,  be  presumed  to  be  in  the  oeoupant, 
N.&McC. 68.  whether  the  occupant  be  defendant  in  trespass  to  try  titles* 
See  also  dia-  Of  plaintiff  In  trespass  quare  dausum /regit, 
i^^l^n     Accordingly  we  find  that,  in  GMmke  v.  Brandon,  a  plain- 
T.  McDoweU,  tiff  in  trespass  quare  dausitm  fregit  was  held  (even  admilo 
and  Wataon  ting  that  his  title  was  defective)  to  have,  by  actual  occupan* 
1  Mcli^449  ^y>  ^^  ^^  south  side  of  a  river,  such  possession  of  another 
1  8tiob.7a   part,  on  the  north  side,  within  his  claim,  as  would  maintain 
the  action  for  entry  and  all  subsequent  trespasses,  against  a 
^^'Iw        defendant  who  had  not  shewn  title. 

In  Williama  v.  McAliUy  there  were  an  old  grant  and  two 

Cherea-SOO*  junior  grants,  all  of  the  same  land, — ^possession  by  each  of 

Msa.  Columl  the  junior  grantees,  of  different  parts,  claiming  the  whole,  for 

biajirol.  8,  p.  the  Statutory  period :  it  was  held  that  the  junior  grantee  who 

^^'       first  entered,  had  such  actual 'possession,  as  at  the  expiration 

of  ten  years,  gave  him  a  title  to  all  the  land  within  his  claim, 

except  the  part  in  the  actual  occupancy  of  the  other  junior 

grantee.    On  the  Circuit  it  had  been  held  that  the  minority 

of  the  first  occupant,  under  a  junior  grant,  would  prevent  the 

second  occnpaut  from  acquiring  title ;  or  that  the  first  might 

recover  from  the  second,  even  the  part  of  which  the  second 

had  ten  years  pedis  possessio  ;  but  this  was  overruled. 

In  Owens  and  Brown  v.  Ooode,  (in  note  to  this  case,)  there 

W,  A.  Owens  if  J,  G.  Brown  v.  Made  Goods, 

The  land  in  dispute  was  part  of  an  old  giant  with  which  neither  plaintiff  dmt 
defendant  was  connected ;  each  had  actual  possession,  under  his  daim,  outaile 
of  the  disputed  parcel,  which,  under  color  of  title,  was  claimed  by  each;  both 
had  held  possession  in  opposition  to  the  original  grantee  for  more  than  ten 
years,  and  plaintiff  for  some  three  years  longer  than  defendant;  but  befioie 
the  statutory  right  of  plaintiff  was  matured,  defendant  took  actual  iiossession 
of  the  disputed  tract;  hdd  that  plaintiff,  not  haTinghad  excluaiTe  possession 
for  the  full  period  of  ten  years,  could  not  recover  against  defendant;  but  that 
if  plaintiff's  title  had  been  perfected  to  the  whole  of  his  claim  before  defend- 
ant's possession  commenced,  then  his  title  being  good  against  the  original 
grantee,  to  the  whole,  defendant's  entry  would  have  been  an  infraction  of  his 
right. 

Before  Evans,  /  at  Barnwell,  8.  T.  1845. 

This  was  an  aotioti  of  trespass  to  try  title.  Tlie  land  in  eontro- 
veri^  was  granted  to  one  Cobia,  in  1774.  In  1819,  in  sorreyuig 
the  lands  of  one  Leper,  a  part  of  the  Cobia  grant  was  incddded  &. 
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were  an  old  grant  with  which  another  party  was  connected ;  ^^^'^^^ 
a  plat  which  covered  part  of  the  oW  grant  and  other  land —  ^  maj,19§9.  ^ 
occupancy  by  the  defendant,  under  that  plat,  of  the  part  Wt-^TT^C~ 
side  of  the  old  grant :  a  juoior  grant  to  the  plaintiff,  of  all      ^  ^^mo 
the  land  within  the  old  grant ;  occupancy  by  him,  for  the     WiOfm. 
statutory  period,  on  a  part  of  it  outside  of  the  defendant's 
plat,  aftar  abandonment  by  an  agent  of  plaintiff 's,  of  a  pos- 
session which  had  been,  for  a  few  years,  held  on  the  part 
within  defendant's  plat :  entry  by  defendant,  upon  the  part 
within  his  plat,  covered  by  the  old  grant ;  action  of  trespass 
to  try  titles,  brought  against  him.    it  was  held  that  as  there 
was  no  pedis  possessio  of  the  part  which  was  covered  by 

the  sorvey  as  belongiDs  to  the  estate  of  Loper,  whose  daughter, 
Goode,  the  ancestor  of  the  defendant,  married.  It  did  not  appear 
how  Loper  derived  his  title,  nor  did  he  have  any  possession  within 
the  lines  of  the  Cobia  grant,  but  that  which  he  claimed  was  clearly 
marked  ont  by  lines  actually  run  and  marked.  In  1825,  John  A. 
Owens  took  out  a  grant  for  270  acres,  which  included  nearly  all  the 
land  within  the  Cobia  grant,  and  including  what  was  claimed  by 
Gk>ode  as  lying  within  the  lines  of  the  survey  made  of  the  land  of 
the  estate  of  Loper.  The  phuntifGei  elumed  under  the  wUl  of  John 
A  Owena  About  18  years  before  the  trial,  Owens  leased  the  land, 
for  10  years,  to  one  Knight;  Knight  settled  within  the  lines  claimed 
by  Goode,  and  one  Deason,  under  Knight's  lease,  settled  on  another 
part  of  the  land,  but  not  within  Goode's  claim.  Knight  resided  on 
the  land  3  years,  and  on  the  thi*eat  of  Goode  to  sue  him,  removed 
from  the  land,  abandoning  his  possession  within  Goode's  claim. 
Deason  stiU  remained  in  possession,  and  continued  up  to  the  survey 
on  the  part  he  settled  on.  Gkiode  began  to  dear  and  cultivate  what 
he  claimed  about  3  years  after  the  settlement  made  by  Deasoa. 
Both  had  actual  possession  within  the  lines  of  their  respective 
claims,  more  than  10  years,  but  the  plabtiff 's  possession  by  Deason 
was  the  oldest  by  about  3  years.  The  Circuit  Judge  was  of  opinion 
that  the  possession  which  is  to  give  title,  must  be  exclusive,  for  the 
full  period  of  ten  years.  Of  the  part  daimed  by  Goode,  the  plaintiff 
had  only  a  constractive  possession,  under  color  of  title,  but  Ch)ode, 
within  nis  elaim,  had  also  a  similar  possession,  under  color  of  title. 
The  plaintiff  had  not  therefore  an  exolusive  possession,  without 
wkidi  there  can  be  no*  title  under  the  statute  of  limitation.  If 
Owens'  tilie  had  been  perfected  to  tibe  whole  within  his  grant  before 
Goode's  possession  oommenced,  then  his  title  was  complete,  as  against 
Gobia,  the  ffrantee,  to  the  whole ;  and  Goode's  taking  possession 
would  have  been  an  infraction  of  his  right  Under  the  oiroumstan* 
oes  of  the  case,  it  was  held,  that  the  plaintiff  had  established  no 
title  to  the  land  daimed  by  the  defendant,  and  the  plaintiff  submit- 
ted to  a  non-suit,  with  leave  to  move  to  set  it  aside. 

The  plaintiffs  moved  to  set  aside  the  non-suit,  on  the  grounds, 

1*  Because  the  plaintiffs  did  make  out  a  suffident  title  to  the 
land  in  dispute ;  and  therefore  the  said  non-suit  was  erroneously 
ordered. 
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Columbia,   both  claims,  and  by  the  old  grant,  but  there  was  pedis  pos* 
May,  1849.    ^^^  on  either  side  outside  of  that  parcel,  the  defendant's 
"^  Twr^'i        possession,  being  firsts  extended  to  his  whole  claim,  where  it 
McColman  ,^j^g  ^^j  interrupted  by  an  actual  occupancy ;  attached  again, 
WiUrea.      soon  as  the  actual  occupancy,  within  his  claim,  was  aban- 
doned, and  prevented  the  extension  of  plaintiff's  subsequent 
possession  to  the  same  part,  which  was  thus  already  occupied 
oy  the  prior  virtual  possession  of  defendant ;  and  that,  upon 
this  virtual  possession,  the  defendant  might  have  maintained 
trespass  quare  clausum /regit,  against  the  person  who  had 
entered  upon  his  claim  and  abandoned  possession,  at  any 
time  before  that  person  had  held  ten  years. 

2.  Because  the  plaintiffs  showed  good  and  sufficient  title  to  a  por- 
tion of  the  land  covered  by  their  grant,  and  not  covered  by  the  Co- 
bia  grant — ^under  which  alone  Goode  was  protected,  and  €k)ode 
having  trespassed  on  that  portion,  the  plaint^  ought  to  have  had 
a  verdict 

3.  Because  the  verdict  was  contrary  to  law. 

Owens  If  McCarthy,  plaintiff's  attorneys. 

Evans  J.  delivered  the  opinion  of  the  Court. 

It  is  supposed  that  the  circuit  decision  in  this  ease  is  in  con- 
ChflTM  R.  flict  with  the  case  of  WiUiams  v.  McAlilly,  but  that  is  not  the 
3^*  &ct  In  that  case  both  Lacy's  and  McAlilly's  grants  covered  the 
same  land.  Both  parties,  by  their  constructive  possession,  had 
acquired  a  title  against  Lowndes,  the  first  erantee,  for  the  whole 
of  the  land.  Both  were  invested  with  Lowndes's  title,  and  in  such 
case  there  was  no  other  way  of  settling  the  controversy,  but  by 
awarding  the  lands  to  him  who  had  the  oldest  title ;  that  is,  to  him 
whose  tide  was  first  perfected.  In  this  case,  Goode's  claim  did  not 
at  all  interfere  with  the  actual  possession  of  Owens,  it  included 
onl^  a  small  part  of  the  Cobia  grant.  Each  had  acquired  a  title 
against  Cobia  for  all  within  the  boundaries  to  which  he  claimed. 
There  could  not  be  two  constructive  possessions  to  give  title,  any 
more  than  thero  could  be  two  actual  possessions ;  and  if  two  men 
be  in  the  actual  occupancy  of  the  same  house  or  field,  I  do  not  see 
how  one  can  acquire  a  title  against  the  other  by  possession.  But  if 
each  is  in  occupancy  of  distinct  houses  and  fields,  each  will  acquire 
a  title  to  the  extent  of  his  possession.  But  there  is  a  feature  in 
this  case  which  removes  all  the  difficulty.  When  Owens'  tenant  in- 
truded on  that  part  of  the  Cobia  grant  which  Goode  claimed, 
Ooode  threatened  to  sue  him  unless  he  abandoned  his  possession. 
This  was  done,  and  must  be  regarded  as  Owens'  act,  for  all  the  title 
ho  had  was  derived  from  the  possession  under  his  lease  to  this  ten* 
ant  How  can  it  be  said  that,  after  this,  Owens  had  any  construc- 
tive possession  of  the  land,  claimed  by  Goode,  when  on  Goode's 
asserting  his  title,  the  actual  possession  was  given  up  ?  If  this  tenant 
of  Owens  had  refused  to  give  up  the  possession,  it  is  very  clear 
Goode  could  have  maintained  trespass  quare  clausum  fregit  against 
him.  Goode  was  living  within  the  lines  of  the  survey  made  of  Lo- 
ner's land,  in  1819.  The  Loper  land  was  his  in  right  of  his  wife; 
ne  had,  therefore,  a  constructive  possession  of  all  within  that  survey ; 
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It  seems  to  me,  then,  to  be  plain,  that  in  a  case  like  this,    Columbu, 

it  does  not  affect  the  extent  ot  the  plaintiff's  possession,  for  ^^^^  ^^^\, 

the  defendant  to  shew  the  existence  of  an  older  grant  with  ^^  ' 


McColman 


V. 


which  neither  party  is  connected. 

It  is  thought  to  be  impolitic  that  a  squatter  who  has  a  ju-  Wiikes. 
nior  grant,  which  covers  an  old  grant  and  some  other  parcel, 
should,  by  settling  on  the  other  parcel,  prevent  an  honest 
owner,  who  cannot  prove  a  perfect  title,  irom  entering  upon 
the  old  grant.  But  it  may  be  answered  that  no  one  who 
cannot  prove  a  title  can  be  known  to  be  owner,  and  nobody 
in  possession  must  be  presumed  to  be  a  squatter.    No  length 

upon  saoh  constmctiye  possession  he  could  have  maintained  an  ao- 
tion  against  any  casual  trespasser.  No  one  but  Cobia  could  ques- 
tion his  title.  In  GramJbly  v.  Frime^  the  plaintiff  resided  on  the 
tract  of  land,  but  the  trespass  was  on  an  unenclosed  and  unoultiva-^  N.  d^MeC. 
ted  part,  at  some  distance  from  his  house.  The  only  evidenoe  offered,  ^^' 
was,  that  the  trespass  was  within  the  lines  of  the  plaintiff's  land,  or 
the  survey  on  which  he  lived.  There  was  no  written  evidence  of 
title.  The  action  was  maintained  on  the  constructive  possession 
alone.  If  this  be  so,  how  could  Owens  have  any  such  constructive 
possession  of  what  Goode  claimed,  as  could  ripen  with  a  title  under 
the  statute  of  limitations  %  I  think,  therefore,  the  circuit  decision 
was  right,  and  the  motion  is  dismissed. 

BicHA&nsoN,  J. — ^Wardlaw,  J. — and  Frost,  J. — concurred. 

O'Neall,  J. — I  dissent,  and  refer  to  my  report  in  the  case  of 
Williams  v.  McAlilly,     Cheves,  200.^ 

*The  following  is  the  report  of  his  Honor  Judge  O'Neall,  who  pre- 
sided  at  the  trial,  on  circuit,  of  the  following  cases,  viz : 

Daniel  O.  Williams^  Wife  v.  James  McAlilly, 
The  same  v.  Jairam  Shannon. 
The  same  v.  Jo8q>h  FuUerUm, 
The  same  v.  Robert  FuUerton, 

Tried  at  Chester^  Fall  Tgrm^  1839. 

These  four  cases  were  actions  of  trespass  to  try  title  to  a  tract  of 
land  containing  nine  hundred  and  forty  acres. 

The  plaintiff,  Mrs.  Williams,  was  the  only  surviving  child  of  Sam- 
uel Lacey,  who  died  in  Mississippi,  in  August,  1814.  She  and  her 
mother,  who  are  residents  of  Mississippi,  are  entitled  to  his  real  es^ 
tate  in  equal  moieties.  They  claimed  under  a  grant  to  Samuel  La- 
cey, covering  the  locus  in  quo.  It  was  surveyed  for  him  on  the  2l8t 
of  April,  1800 ;  his  plat  was  lodged  in  the  Surveyor  General's  Of- 
fice on  the  17th  of  October,  1800,  and  the  grant  issued  on  the  3d  of 
November,  1 800. 

Colonel  Thomas  Davis,  the  agent  of  Samuel  Lacey,  rented,  in  the 
fall  of  1813,  the  land  to  one  of  the  defendants,  Joseph  FuUerton, 
upon  the  terms  that  he  was  to  stay  on  the  land  as  long  as  he  pleased, 
paying  25  cents  per  annum  rent.    He  accordingly  entered  upon 
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^oLoim^  of  possession,  outside  of  a  tract,  will  give  title  agaiast  the 
v_^!!_->  ^^^^  ^^  ^®  ^"^^ — ^^^  accompanied  by  evidence  of  claim 
M  cd^^  ^  ^^^  tract,  possession  outside  may  be  sufficient  to  maintain 
c  ^ounaa  ^^ ^p^^gg  agamst  every  one  who  has  not  the  right  which  title 
WiQcet.     gives.    The  condition  of  the  supposed  owner  would  be  just 
the  same,  if  the  squatter  had  settled  upon  his  unoccupied 
land,  and  driven  him  to  an  action  to  try  titles.    Owners,  un- 
der doubtful  titles,  will  take  care  to  preserve  possession.   On 
the  other  hand,  an  honest  owner  may  be  living  on  his  land, 
held  under  various  titles,  but  occupied  as  an  entirety,  and  if 
bis  possession  of  part  is,  by  reason  of  an  old  grant  which 
seems  to  shew  title  in  a  thiid  person  to  some  woodland  par- 

the  land,  and  was  known  as  the  toDant  of  Lacej  to  all  the  neiah* 
borhood,  and  to  the  principal  defendant,  James  McAlillv,  nndier 
whom  all  the  others  held.  On  the  3d  of  Angnst,  1818,  FuUertoa 
took  out  a  grant  in  his  own  name,  for  a  part  of  ibe  land,  covering 
the  spot  in  his  possession.  On  the  6th  of  April,  1824,  he  be<aaae 
the  tenant  of  James  McAlilly.  The  defendant,  Joseph  FnllertoOy 
was  examined  as  a  witness  by  James  McAlilly ;  he  said  he  never 
would  have  disputed  LAoey's  title,  that  he  always  admitted  thai  he 
was  a  tenant  under  it,  and  would  have  given  up  to  Laoey's  heirs  ai 
any  time ;  he  wou^,  he  said,  have  held  the  lands  against  McAlilly,  If 
he  could.  The  plaintiff',  Mrs.  Williams,  was  bom  in  1813. 
It  appeared  that  the  land  in  dispute  was  covered  by  a  baronial 

Sant  to  Edward  Lowndes,  in  75,  but  the  defendant,  James  McAlilly, 
d  not  enter  under,  nor  hold  by  that  grant  He  entered  into  pos- 
session of  the  land  in  1817,  under  a  grant  to  his  father,  Wm.  Mc- 
Alilly, bearing  date  the  3d  of  November,  1800.  Richard  McAlilly, 
a  tenant  of  Yna,  McAlilly,  was  in  possession  of  the  land  before  1806. 
He  was  sued  by  Lacey,  and  a  recovery  had  by  default,  in  1806 ;  the 
judgment  was  signed  2d  May,  1806.  Wm.  McAlilly  knew  of  this 
suit,  for  he  told  one  of  the  witnesses  he  had  employed  McNeill  to 
defend  the  suit,  and  he  had  lost  it  When  the  sneriff  went  to  dis- 
possess McAlilly,  and  to  put  Davis,  Lacey's  agent,  in  possession,  ke 
found  ihe  possession  had  been  abandoned.  James  McAlilly  has  had 
the  occupation  of  a  part  of  the  land  since  1817. 

It  further  appeared,  that  Lacey  agreed  to  give  one  Boss  fifty 
acres  of  the  land,  to  take  possession  and  hold  for  him,  and  gave  him 
a  bond  for  titles  for  the  same,  describing  it  in  such  a  way  that  it  was 
marked  out  on  the  re-survey  plat  Boss  took  possession  within  the 
limits  described  by  his  bond,  about  its  dato,  February,  1803,  and  oon- 
tinued  13  years  in  the  actual  occupation ;  he  then  removed,  transfer- 
ring his  bond,  by  delivery,  to  Morrison,  by  whom  it  was  leffc  with 
Major  Kennedy. 

The  jury  found  for  the  plaintiff's,  in  all  the  cases,  for  the  land, 
except  that  part  covered  by  the  bond  of  Lacey  to  Booi 

The  defendants  appealed ;  and  excepted  to  the  following  poiats 
in  his  Honor's  charge,  Tis : 

That  Fullerton's  tenancy  under  Lacey's  title  continued  "  uatil 
he  attorned  to  McAlilly,  in  1 824 ;  and  even  his  possession  since,  as 
Mc  Alilly's  tenant,  might  not  enable  him  or  his  landlord  to  hold 
agamst  Lacey's  title,  though  the  heirs  had  been  under  no  disability ; 
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eel  of  his  ttftct,  to  be  prevented  {torn  extending  to  the  whole,   GoLvnuL, 
some  squatter  might  settle  upon  the  parcel  covered  by  the  ^^^*  ^®^- 

old  grant,  and  defy  the  owner,  who  has  title,  but  cannot  prove  ^       ^ ' 

it,  to  eject  him  in  an  action  to  try  titles.  McColman 

The  defendant  further  objects  that,  although  the  plaintiff  Wi^et. 
may  have  been  in  possession  when  Tumage  entered,  Tur- 
aage  disseized  him  of  the  locus  in  quo,  departed  after  several 
y«ars,  and  was  succeeded  by  the  defendant,  before  any  re« 
entry  of  the  plaintiff*,  who  has  not  since  re-entered :  so  that, 
although  the  plaintiff*  might  have  maintained  this  action 
against  Tumage,  he  cannot  maintain  it  against  the  defendant.  5^?^^]^* 

bat  it  was  necessary  to  look  at  that,  as  Mrs.  Williams'  nonage  pre- 
vented the  statate  of  limitations  from  catting  off  any  right  she  had. 
I  thoaght  that  Follerton's  possession,  commencing  under  Lm^,  en- 
ored  to  the  benefit  of  the  heirs  of  Laoey,  and  that  it  was  to  be  re- 
garded as  one  entire  possession ;  for  the  possession  of  ihe  tleir  and 
the  ancestor  is  the  same,  there  being  no  fresh  disseisin  and  no  new 
entry.  I  did  not  think  that  Fallerton's  new  grant  ended  his  ten- 
ancy ;  he  still  remained  in  possession,  and  gave  no  notiee  to  his 
landlord  of  his  intention  to  hold  for  himself" 

That  <'  although  the  grants  of  Lacey  and  MoAIilly  were  issned 
ihe  same  day,  yet  Laoey's  survey  being  the  eldest,  made  his  grant 
the  elder  and  lietter  legal  titla" 

That  even  MoAlily's  claim  to  the  part  actually  occupied  hj  pedis 
poesesaio  ^  oannot  have  effect,  for  Mrs.  Williams  was  an  infant  of 
only  four  years  of  age,  when  the  possession  commenced,  and  had 
not  attained  maturity  more  than  three  years,  when  these  aetions 
were  commenced." 

This  case  is  folly  reported  in  Gheves,  200. 


A.  Cleveland  v.  J.  Jones, 

The  plaintiff  having  been  insane  at  the  time  he  was  disseised  of  his  land  hj  the 
defendant  and  those  under  whom  he  claimed,  his  nght  of  action  was  saved 
by  the  Statute  of  Limitations,  during  his  insanity,  and  for  one  year  after  j 
and  -whether  the  action  was  brought  in  this  time  is  a  question  for  the  jury. 

Possession  does  not  always  mean  an  actual  possession,  or  pedis  passessw.  The 
owner  of  an  entire  tract,  and  occupying  a  part  of  it,  is  in  the  possession  of  the 
whole — so,  also,  is  the  grantee  of  wild  and  uncultiyated  lands;  these  last  are 
usually  called  constructive  possessions,  for  the  invasion  of  whkh  trespass 
fuare  cUuuum  fregU  wiU  lie. 

The  action  of  trespass  guare  dausumJiregU  is  founded  on  the  plaintiff's  poBse»- 
sion,  and  will  always  lie  when  there  has  been  a  disseisin. 

It  by  no  means  follows,  that  because  trespass  qtutre  eUntsum  fregii  may  be 
brought,  the  plaintiff  may  not  also  bring  trespass  to  try  title,  when  the  de- 
fendant is  in  the  actual  occupancy  of  the  land. 

If  a  party  in  the  constructive  possession  of  land  is  disseised  by  the  entry  of 
uniother,  and  the  disseisor  afierwaids  abandon  the  possession,  die  constructive 
postMsion  of  the  disawsee  will  immediately  re-eomnMnce,  and  he  may  bring 
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CoLUMBu,       A  constructive  possession,  as  I  have  said,  is  displaced  by 
^May,  1849.^  ^^y  actual  adverse  possession,  substantial  or  virtual :  because 
M  c^^mT^  ^^®  implication  of  law,  that  he  who  has  shewn  title,  is  in 
c  oiman  ^q^j^j.  j|^a.t  title,  yields  to  proof  that  another  person  is  hold- 
Wilkes,     ing  adversely.    Against  an  adverse  occupant  who  was  in 
possession  when  the  plaintiff  acquired  title,  the  plaintiff  can- 
not, then,  maintain  trespass  quare  dausum  fregU^  even  al- 
though the  plaintiff,  when  he  brought  his  action,  may  have 
had  possession  of  the  other  part  of  the  land  covered  by  his 
9  Hill,  464.   title :  Pearson  and  Dansby  v.  Nelson,  Wilson  v.  Douglass^ 
?^trob^97.  Amick  V.  Prazier;  and  as  it  seems  to  me,  against  such  adverse 
'  occupant,  not  a  casual  trespasser,  who  entered  after  the  plain« 

trespass  quare  dauawn  fregU  against  any  person  who  enters  under  the  first 
disseisor. 

B^ore  Butler,  J.  ai  Pickens^  Fall  Term,  1837. 

Trespass  quare  clcmsum  fregit.  Pleas,  general  issue  and  the 
statute  of  limitationa 

The  plaintiff's  right  to  recover  depends  on  the  following  state- 
ment of  facts. 

Col.  Benjamin  Cleveland  died  in  1806,  leaving  a  will,  by  which 
he  devised  to  his  son,  the  plaintiff,  his  valuable  real  estate  on  the 
Tugolo  river,  in  South  Carolina  and  Georgia  At  the  time  of  his 
death,  the  Colonel  lived  on  the  Carolina  side  of  the  river,  at  a 
place  called  the  Homestead,  and  his  son  lived  in  Georgia.  The 
Homestead  traot  of  land  had  been  granted  to  different  persons,  in 
separate  parcels;  but  at  CoL  Cleveland's  death  it  formed  one 
entire  tract  of  land  from  the  Colonel's  residence  up  the  river. 
The  part  in  dispute  is  the  upper  part  of  the  same  traot. 

TMs  part  has  been  cultivated  by  Col.  Cleveland's  tenants,  one  of 
whom,  at  the  time  of  his  death,  was  in  possession  of  it  After- 
wards, the  present  plaintiff  put  tenants  on  the  land,  who  held  it  for 
him  till  1809  or  1810.  About  this  time  the  plaintiff  moved  to  the 
Homestead,  and  became  deranged  and  -incapable  of  managing  his 
business.  He  had,  at  this  time,  30  or  40  negroes,  and  his  land  was 
worth  $10  000  or  912  000.  His  son  and  sons-in-law  took  posses- 
sion of  his  property,  and,  by  proceedings  in  Georgia,  one  of  his 
sons-in-law,  Haerne,  was  appointed  his  committee.  By  some  ar- 
rangement among  the  children,  they  divided  the  estate  among 
themselves.  The  part  now  in  dispute  has  been  conveyed  from  one 
to  another  until  Wily  bought  it,  and  who,  by  deed,  sold  it  to  the 
present  defendant  for  valuable  consideration.  The  deed  is  dated 
10th  August,  1829;  since  which  time  the  defendant  has  been  in 
possession  and  cultivation  of  the  land. 

About  two,  three  or  four  years  ago  the  plaintiff  recovered  his 
mind,  and  found  himself  living  in  squalid  poverty,  and  his  property 
taken  from  him.  For  the  last  thirteen  or  fourteen  years,  he  has 
been  living  at  the  Homestead,  in  a  miserable  cabin  without  furni- 
ture ;  two  old  servants,  one  the  body  servant  of  his  &ther  in  the 
revolution,  have  been  living  with  him.  When  he  recovered  bis 
mind  he  became  dissatisfied  with  the  arrangement  of  his  children, 
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tiff  acquired  title,  but  when  the  pUintiff  bad  do  actual  poe«  Jg^'*''*''^ 
session  of  an 7  part  within  his  title,  although  he  may  luiYe^^*'^'  i94M.^ 
entered  and  departed  before  or  afterwards,  the  plaintiff  oan-T7~I^r~^ 
not  maintain  trespass  qtiore  clausum  fregU^  even  for  such  ''^^^^^^^^ 
occupant's  original  entry.  WUkes. 

But  all  this  falls  short  of  the  case  we  are  considering* — 
The  plaintiff  here  had  actual  possession  when  Turnage  enter- 
ed. If  he  had  been  entirely  dispossessed  b^  Tumage,  he  might 
have  maintained  this  form  of  action  agamst  Turnage  for  the 
act  of  dispossession,  if  not  for  subsequent  trespasses ;  but  he 
could  not  have  maintained  the  action  against  the  defendant* 
But  he  was  not  dispossessed  by  Turnage ;  by  his  continued 

and  would  not  let  diem  oome  about  him.  He  found  Jones  in  pos- 
sessioQ  of  the  land  now  in  dispute,  and  demanded  ^aseasion,  whiek 
wss  refused.  He  gave  instruotion  to  oounsel  to  bnng  suit^  snd  this 
aetion  was  brought  in  August  or  September,  1836. 

The  Cirouit  Judge  savs  he  did  not  think  thai  he  had  ever  been 
l^nUly  dispossessed  of  the  land  or  any  part  of  it 

Whether  he  could  be  affected  by  the  statute  ef  limitations  de- 
pended, in  some  measure,  on  the  ihne  which  had  elapsed  from  the 
period  he  became  cofnpos  mentis  till  the  commencement  of  this 
suit.  If  he  recovered  his  mind,  as  one  of  the  witnesses  said,  two 
years  ago,  then  he  brought  the  action  within  a  year  after  his  insanir 
ty  ceased,  and  could  not  be  effected  by  the  statutory  bar,  being 
protected  by  a  saving  provision  in  the  statute  in  favor  of  lunaticks, 
who  are  allowed  one  year  after  they  recover  their  minds  to  bring 
their  action. 

But  if  the  plaintiff  became  oompM  three  or  four  years  affo,  as 
one  of  the  witnesses  said,  ^en  more  than  a  year  had  elapsed  before 
he  brought  his  action,  and  the  extent  of  his  recovery,  and,  perhaps, 
his  right  to  recover,  may  be  aflfected. 

His  Honor  was  disposed  to  take  the  most  jhvorable  view,  and  to 
think  that  the  action  was  brought  within  the  time  allowed  \>j^  the 
statute ;  and  the  jury  also  took  wis  view,  and  found  for  the  pliuntiff 
three  hundred  dollars,  the  amount  of  rents  and  profits  that  have 
accrued  since  the  defendant  went  into  possession. 

But  taking  the  other  view  of  the  subject,  the  question  arises^ 
which  is  mi^e  by  defendant's  counsel — ^that  is,  that  plaintiff's 
entire  right  to  maintain  this  form  of  action  is  barred  by  the  statute. 
He  contends  that  the  original  entry  is  the  trespass,  for  which  alone 
this  action  could  be  brought,  a  right  of  action  naving  then  accrued. 
His  Honor  thought  otherwise.  He  thought  the  action  could  well 
have  been  maintained,  by  shewing  that  defendant  was  wrongfidly  in 
possession  of  the  land,  one  year  or  two  or  three  years,  immediately 
preceding  the  commencement  of  this  suit — and  that  plaintiff  could 
recover  for  all  danu^^  for  four  years  at  least  before  the  commence* 
meat  of  the  suit  Any  unlawfiu  use  of  another's  land  against  his 
consent  is  a  trespass.  If  so,  the  plaintiff  was  not  bovmd  to  be 
limited  to  the  original  entry  to  maintain  his  action. 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial,  upon 
the  following  grounds. 
61 
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CciLwiBu,   possession  of  other  part  of  the  tract,  he  still  had  a  Tirtual 

May,  1849.    possession  even  of  the  locus  initio.    I  say  nothing  of  the  re- 

*—    -         entry  upon  the  locus  in  qtio,  said  to  have  been  made  by  the 

MoColman  pij^jntiff,  after  the  defendant  took  possession ;  for  I  cannot 

WilkM.     perceive  any  effect  that  the  law,  as  administered  here,  gives 

to  either  an  entry  or  re-entry,  which  is  not  accompanied  by 

occupancy.    Virtual  possession,  however,  is  equivalent  to  the 

re-encry  of  a  disseisee  ;  if  it  does  not  co-exist  with  an  adverse 

pedis  possessio,  (as  the  recovery  of  damages  for  trespasses 

subsequent  to  the  trespasser's  acquisi'ion  of  possession,  seems 

to  shew  that  it  does,)  it  is  ever  ready  to  supplant  it :  it  is  a 

sort  of  continual  claim^  or  constant  re-entry,  and  soon  as  the 

Ist.  Because  his  Honor,  who  presided,  instructed  the  jury  that  the 
plaintiff  was  entitled  to  maintain  the  action  of  trespass  ywarccfetttttf* 
fregit  against  the  defendant,  notwithstanding  he  had  been  dispos- 
sessed of  the  lociAS  in  quo  of  the  trespass  complained  of  for  several 
years  before  the  entry  of  defendant,  who  claimed  by  purchase  from 
a  third  person. 

2d.  Because  his  Honor  held,  that  the  statute  of  limitations  was 
no  bar  to  the  plaintiff's  action,  although  the  defendant  had  entered 
and  been  in  possession  of  the  close  upon  which  the  trespass  had 
been  committed,  for  mora  than  four  years  next  before  the  com- 
mencement of  the  suit. 

Wkitner  ^  Young,  for  the  motion. 

Evans,  J.  delivered  the  opinion  of  the  Court 
I  think  there  is  nothing  in  the  second  ground.  The  plaintiff  was 
insane  at  the  time  he  was  disseized  by  the  defendant,  and  those 
under  whom  he  claims.  His  right  of  action  is  saved  by  the  statute 
of  limitations,  during  his  insanity  and  for  one  year  after,  and  the 
verdict  establishes  that  the  action  was  brought  within  that  time. 

The  first  ground  presents  a  question  of  much  difficulty,  but  I 
have  come  to  the  conclusion  that  the  verdict  may  be  reconciled 
entirely  with  the  rules  of  law.  The  form  of  action  adopted  in  this 
case,  is  trespass  quare  clausum  fregit.  This  action  is  founded  on 
the  plaintiff's  possession,  and  wdl  idways  lie  where  there  has  been  a 
disseizin.  But  possession  does  not  always  mean  an  actual  seizin 
or  pedis  possessio.  The  owner  of  an  entire  tract,  and  occupying  a 
part  of  it,  is  in  the  possession  of  the  whole ; — so  also,  is  the  grantee 
of  wild  and  unoccupied  lands.  The  last  mentioned  are  usually 
called  constructive  possessions,  and  our  books  are  full  of  casea 
where  trespass  quare  dausum  fregit  has  been  brought  for  an  inva- 
sion of  such  possessions.  But  it  by  no  means  follows,  that  because 
this  form  of  action  may  be  brouffht,  that  the  plaintiff  may  not  also 
bring  trespass  to  try  title,  where  me  defendant  is  in  the  actual  occu- 
pancy of  ttie  land.  Indeed,  in  such  cases  it  is  the  better  action,  be- 
cause the  writ  of  possession  issues  of  course  on  a  verdict  for  the 
plaintiff,  and  I  am  inclined  to  think  it  would  have  been  a  more 
appropriate  action  in  this  case  It  must  be  remembered  that  the 
plaintiff,  by  his  tenants,  had  the  part  in  dispute  in  actual  possession 
at  the  time  he  became  insane,  and  that  he  continued  to  live  on  the 
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adverse  occupant  departs  takes  his  place.    All  of  Turnage's  ^^^"'^ 
acts  were  coutinuea  invasions  of  an  existing  possession,  ^      ^^  194B,^ 
and  so  were  successive  trespasses:  the  defendant,  by  follow-        cug^^' 
ing  him,  succeeded  to  no  right,  but  became  a  trespasser  upon  oimMk 

a  possession  which,  if  it  had  not  previously  been  concurrent     WiOm, 
with  Turnage's,  extended  to  the  locus  in  quo  the  instant  that 
Turnage's  foot  was  raised. 
The  motion  is  dismissed. 

RfCHARDsoN,  J. — O'Neall,  J. — EvANs,  J. — and  Frost, 
J. — concurred. 

Motion  refused. 

same  tract  or  body  of  land,  up  to  the  time  when  this  action  was 
brought.  His  constractive  possession  extended  over  every  part  of 
it,  and  there  is  no  doubt  that  trespass  quare  clausum  fregit,  would 
have  lain  against  any  one  who  entered  and  disseized  him. 

That  was  expressly  decided  in  Grimke  v.  Brandon,  The  only  1  N.  ft  M'C. 
difference  between  that  case  and  this,  is  that  Brandon  was  the  first  ^^* 
trespasser,  but  Jones  came  in  under  a  title  derived  from  him  who 
first  disseized  the  plaintiff;  and  this  circumstance,  it  has  been 
argued,  takes  away  from  the  plaintiff  the  right  to  bring  an  action 
founded  on  his  possession,  and  drives  him  to  his  action  of  tres- 
pass to  try  title.  Let  us  enquire  if  there  be  any  thing  in  this 
objection.  The  proposition  is,  that  the  plaintiff  is  disseized  by 
the  first  entry,  and  was,  therefore,  out  of  possession  when  Jones 
came  in.  I  am  inclined  to  think  the  proposition  is  true,  that 
where  the  first  disseizor  dies  in  possestion,  and  his  heir  is  in  by 
descent  without  any  new  entry,  on  the  death  of  the  ancestor  in 
possession,  the  heir  is  in  eo  xnstanti^  and  there  is  no  interrup- 
tion of  the  possession ;  it  is  continuous,  and  no  time  intervened 
for  the  re-commencement  of  the  plaintiff's  constructive  possession. 
But  this  is  not  the  fact  where  several  persons  enter  in  succes- 
sion; one  must  go  out  before  the  other  can  come  in.  Suppose 
A,  the  first  disseizor,  having  sold  to  B,  abandoned  the  possession, 
and  a  year  intervened  before  B  entered  on  the  land,  could  not 
Cleveland  have  sued  B  in  trespass  quare  clausum  fregit  ?  And 
why?  Because,  when  A  left  the  land,  Cleveland's  constructive 
possession,  which  was  suspended  whilst  A  was  in,  immediately 
re-oommenced,  and  the  entry  of  B  was  as  much  an  invasion  <» 
that  possession  as  the  first  disseisen  of  A.  If  this  be  true  where 
the  interval  is  a  year,  why  not  where  it  is  a  month  or  a  day? 
It  can  make  no  difference  that  A  sold  to  B.  Having  no  title 
himself,  he  oould  convey  none.  The  evidence  in  this  case  is, 
that  the  several  persons  who  occupied  the  land  during  Cleveland's 
insanity,  came  into  possession  successively.  It  does  not  appear 
what  period  of  time  intervened  between  the  removal  of  one  and 
the  entry  of  the  other.  But  there  must  have  been  some  inter- 
val, and  that  was  sufficient  to  restore  the  plaintiff's  possession. 

The  motion  is  dismissed. 

Gajntt,  J. — ^RicHAADsoN,  J. — ^Eaklx,  J. — and  Butlbb,  J.  con- 
ourred. 

Motion  reused. 
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CoLoiatA,       JUbi  R.  7%ome»  df  wife,  admr.  tr  admx.  r.  W.  H.  B. 
M.y.1849.  '     RkhardsotC 

^^^*'***      PttjfBridiihA  letten  of  adminiitration  isnerer  necesaaiy  except  when  the  eanse 
Fifthftrtfim.      ^^jsi&ioia  accrued  to  the  intettate  or  testator. 
A  epecial  demurrer  ia  not  an  iaauable  plea. 

Before  O'Neall,  J.  at  Sumter^  Spring  Term^  1849. 

REPORT  OF  HIS  HONOR  THE  CIRCUIT  JUDGE: 

Thifi  was  an  action  of  debt  on  a  note  under  seal,  payable, 
either  to  the  estate  of  the  intestate,  or  to  the  plaintiffs  as  ad- 
ministrator and  administratrix  of  the  estate  of  the  intestate. 
The  defendant  did  not  plead ;  an  order  for  judgment,  for  want 
of  plea,  was  made.  The  case  was  called  on  the  inquiry  dock- 
et, and  an  order  of  transfer  on  the  usual  terms  made.  The 
defendant  filed  a  special  demurrer ;  one  of  the  causes  assigned, 
and  that  altogether  relied  on,  was,  that  profert  had  not  been 
made  of  the  letters  of  administration.  The  plaintiffs  moved 
to  strike  out  the  demurrer,  and  restore  the  case  to  the  inquiry 
docket,  on  the  ground,  that  it  was  not  an  issuable  plea,  un- 
606.  der  the  2d  rule  of  Court.  In  1^/  ChiUy^e  Plead,  it  is  said, 
^  when  the  defendant,  being  under  the  terms  of  pleading  is- 
suably,  pleads  a  sham  plea,  or  demurs  for  want  of  form, 
judgment  may  be  signed." 
Cheret,  C7  '^  McFarland  v.  Dean^  and  Moore  v.  Burbaffe^  it  was 
9d  McMuiL  beld  that  on  a  special  demurrer,  the  judgment  was  ^  that  the 
19^  peLriy  against  whom  it  was  pronounced  should  plead  over  or 
amend  on  payment  of  costs."  This  placed  a  special  demur- 
rer on  the  footing  of  a  dilatorv  plea,  and  much  more  here  than 
in  England  should  it  be  hela  not  to  be  an  issuable  plea.  If 
the  note  was  made  payable  to  the  plaintiffs,  as  admmistrator 
adMeC  971  ^^^  administratrix,  this  was  a  mere  deecripiio  perseiruBj  and 
**«*^-  *"•  mofert  was  unnecessary.  Seabrook  ads.  Wuliaime^  admr. 
The  same  rule  must  also  prevail,  if  the  note  be  to  the  estate  of 
the  deceased,  and  of  course  made  after  his  death.  In  such 
case  it  might  be  necessary  to  allege  and  prove  that  the  single 
btU  was  made  to  the  plaintiff  by  the  name  and  style  of  the 
estate  of  the  deceased :  but  profert  of  the  letters  of  adminis- 
tiatian  is  in  no  case  necessary,  save  when  the  cause  of  action 
belonged  to  the  deceased,  in  his  life  time.  The  special  de- 
murrer was,  at  best,  a  mere  objection  for  want  of  form,  and 
did  not  go  to  the  merits.  It  was  therefore  not  an  issuable 
plea  under  the  2d  rule  of  Court,  and  was  struck  out.  The 
plaintifis  proved  their  case,  and  took  a  verdict  on  the  inquiry 
docket 

The  defendant  moved  the  Court  of  Appeals  to  set  aside  the 
verdict  and  to  reverse  the  order  of  his  Honor,  striking  out  the 
demurrer : 
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Ist.  Because  his  Honor  erred  in  ordering  the  demurrer  to  J^^'"'^ 
be  stricken  out,  and  refusing  leave  to  the  defendant  to  plead  ^^"^^  ^®^' , 
thereupon.  xk^ 

2d.  Because  his  Honor  erred  in  ruling,  that  where  plaintiff   »ThMne»  j 
suing  as  administrator  omits  to  make  profert  of  his  letters  tes-  RkhardBon. 
tamentary,  the  defendant  must  file  his  special  demurrer  before 
the  rule  to  plead  expires,  and  if  he  fail  to  do  so  that  it  is  a 
waiver  of  all  exceptions  to  the  declaration  for  that  cause. 

i^ain^  for  the  motion. 

JJysoTij  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

If  the  note  was  payable  to  the  plaintiffs,  on  a  contract  made 
with  them,  then  they  did  not  sue  in  their  representative  char- 
acter, Viud  profert  of  their  letters  of  administration  was  unne- 
cessarv.  It  would  be  equally  unnecessary  if  the  note  was 
payable  to  the  estate.  The  plaintiffs,  by  proper  averments, 
must  shew  their  title  to  the  note,  and  that  they  were  entitlea 
to  receive  the  money.  Profert  is  never  necessary  except 
where  the  cause  of  action  accrued  to  the  intestate  or  testator. 
This  shews  that  even  if  the  demurrer  had  been  put  in  before 
the  order  for  judgment  by  default  was  given,  it  could  not 
have  availed  the  defendant.  But  on  the  2d  ground  1  think 
the  Circuit  Court  was  equally  right  in  ordering  the  demurrer 
to  be  stricken  out.  Under  the  2d  rule  of  Court  where  a  case 
is  on  the  inquiry  docket,  for  want  of  plea,  the  defendant  may 
vacate  the  judgment  on  motion,  '*  on  payment  of  the  plain- 
tiff's costs  in  obtaining  such  order,  the  defendant  at  the  same 
lime  pleading  an  issuable  plea  and  submitting  to  such  terms 
as  the  Court  upon  the  merits  shall  see  fit  to  impose."  An  is- 
suable plea  I  suppose  must  mean  such  plea  as  tenders,  or  ne- 
cessarily tends  or  leads  to,  an  issue  on  the  merits  of  the  case, 
either  of  law  or  fact.  It  is  not  a  plea  which  produces  mere 
delay.  The  case  of  McFarland  v.  Dean^  quoted  by  the  Cir- 
cuit Judge,  shews  that  a  special  demurrer  does  not  conclude 
the  case.  If  it  be  to  the  declaration,  the  plaintiff  will  be  al- 
lowed to  amend  on  payment  of  costs ;  and  if  it  be  to  the  plea, 
the  defendant  is  ordered  to  plead  over.  In  the  case  of  Law- 
titles  y.  Oaillard,  it  was  decided  in  the  King's  Bench  that  ^*^®*g2?Tfi  g^^' 
defendant  when  under  the  terms  of  pleading  issuably,  cannot  c^L.Rw. 
demur  specially  to  the  replication,  and  if  he  does,  the  plaintiff  'sMS. 
may  sign  judgment.  Abbott,  C.  J.  said,  ''  where  the  party 
has  obtained  time  on  the  terms  of  pleading  issuably,  and  by 
his  plea  fails  to  bring  the  merits  ol  the  case,  or  some  fact  or 
principle  of  law  arising  upon  the  facts,  in  issue,  he  does  not 
comply  with  the  order.-' 

We  think  it  clear  that  a  special  demurrer  is  not  an  issuable 
plea,  and  that  the  Circuit  Court  was  right  in  ordering  it  to  be 
stricken  out 
'    The  motion  is  dismissed. 
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CoLUMBii,        Richardson,    J. — O'Neall,    J. — Waedlaw,  J. — and 
K^^  ^^^\  Frost,  J. — concurred. 
ZT^^    '     Motion  refused. 

T. 

ParnelL  


BUmey  PameU  v.  Jos.  B,  Pamell  et  al. 

An  award  made  by  a  majority  of  arbitrators  is  good. 

Before  Withers,  J.  at  Darlington^  October  Term^  1848. 

The  parties  (B.  and  J.  B.  Parnell)  had  a  litigation  pending 
in  the  Court  of  Equity,  and  they  agreed  to  refer  it  to  arbitra- 
tion. A  bond  was  accordingly  executed  by  defendant,  in  the 
condition  whereof  the  terms  of  arbitration  were  specified.  The 
action  was  brought  by  the  plaintiff,  upon  the  bond:  defen- 
dant craved  oyer,  and  set  out  the  condition,  which,  after  re- 
citing the  pendency  of  the  proceedings  in  Equity,  continued. 

''  And,  whereas,  the  said  parties,  &c.  have  agreed  and  sti- 
pulated to  and  with  etich  other,  to  refer  all  the  several  matters 
and  equities  in  dispute  in  this  case,  ice.  to  the  award  and  ar- 
hUrament  of  the  following  persons:  Wiley  J.  Floyd,  W.  H, 
WingcUe^  Samuel  Wilson,  and  Jacquiline  Gee^  who  shall  he 
authorized,  in  case  of  disagreement,  to  call  an  umptr^^ — and 
the  defendant  averrea,  that  the  said  arbitrators  and  an  um- 
pire did  not  make  an  award.  Plaintiff's  replication  set  out 
the  award,  and  averred  that  all  the  arbitrators  sat  on  the  ar- 
bitration ;  that  three  of  the  four  signed  the  award — that  the 
fourth  disagreed — and  that  the  award  required  James  B.  Par- 
nell to  pay  to  plaintiff  a  certain  sum  named,  which  he  had 
refused  to  do. 

To  this,  defendants  demurred  and  plaintiff  joined. 

The  question,  therefore,  was  upon  the  construction  of  so 
much  of  the  bond  as  has  been  above  set  out — whether,  upon 
one  of  the  four  arbitrators  disagreeing  with  the  other  three, 
an  umpire  was  to  be  called  in ;  or  else,  whether  the  whole 
four  must  agree,  before  it  could  be  said  that  an  award  had 
been  made  in  pursuance  of  the  submission. 

ilis  Honor  overruled  the  demurrer,  and  held  that  the  award 
set  forth  in  the  replication  was  valid  and  binding.  This  was 
in  effect  deciding  that  the  majority  of  arbitrators  were,  accord- 
ing to  the  true  construction  of  the  submission,  invested  with 
power  to  make  an  award — that  the  <' disagreement"  which 
was  to  operate  the  necessity  of  calling  in  an  umpire,  had  not 
occurred  when  three  out  of  four  arbitrators  ratified  an  award. 

He  said  he  thought  this  opinion  well  supported  by  the  idea 
of  an  award,  and  that  of  an  umpire — by  the  consideration. 
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that  if  an  umpire  had  been  called  in  and  had  agreed  with  the  ^^^^^[^ 
dissenting  arbitrator,  then  one  of  two  consequences  must  fol- ,    "^^       \ 
low,  viz :  either  the  award  now  relied  upon  would  have  been     Z*^  „ 
good  as  the  act  of  a  majority,  or  else  no  award  at  all  could       ^ 
have  been  made,  except  by  unanimotis  agreement  of  the  five ;     ParodL . 
That  the  construction  urged  by  defendants  would  practically 
make  the  submission  an  idle  affair,  since  one  man  of  the  four 
could  prevent  an  award,  and  cause  an  umpire  to  be  intro- 
duced, who,  when  he  came,  could  add  nothing  to  the  pros- 
pect of  a  decision.    That  he  found  himself  aided  by  what  is 
understood  to  be  the  inclination  of  Court  to  carry  out,  if  pos- 
sible, the  final  end  of  an  arbitration,  to  wit : — an  adjustment 
of  differences  by  the  contract  of  parties ;  which  inclination 
seems  to  be  announced  and  recognized  in  our  own  case  of  ^  Bay  370. 
Mtdder  v.  Oravai.  * 

That  whatever  may  have  been,  or  may  now  be,  the  rule 
adopted  by  the  English  Courts  upon  the  matter  involved 
herein,  he  thought  his  judgment  dictated  and  sustained  by 
our  cases  of  Lockhari  v.  £uU,  Leatherwood  v.  Woodruffs  2Brawd^. 
Black  V.  Pearson.  i  McC.  137.' 

The  defendants  moved  the  Court  of  Appeals  to  reverse  this 
decision,  and  for  a  new  trial.  # 

1.  Because  the  presiding  judge  erred  in  holding  that  an 
award  made  by  three  aibitrators  was  a  compUance  with  the 
terms  of  submission  to  four. 

2.  Because  his  Honor  held  that  the  disagreement  of  one  of 
the  four  arbitrators  to  the  award  of  the  remaining  three,  was 
not  such  a  disagreement  as  to  require  the  decision  of  an  um- 
pire, provided  for  in  the  terms  of  submission,  in  case  of  disa- 
greement among  the  four. 

3.  Because  the  submission  being  a  matter  of  contract  be- 
tween the  parties,  the  defendant  had  a  right  to  insist  on  a 
strict  compliance  with  its  express  terms,  as  a  condition  pre- 
cedent to  his  liability  upon  the  arbitration  bond,  and  his 
Honor  should,  therefore,  have  sustained  the  defendants'  ^de- 
murrer. 

LaWj  for  the  motion. 
Dargatif  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

Our  Courts  have  very  properly  departed  from  the  rule  of 
the  English  Courts,  requiring  unanimity  in  arbitrators,  or  a 
decision  by  an  umpire.  They  have  adopted  the  rule  of  the 
civil  law,  and  of  reason,  and  have  held  that  an  award  made 
by  a  majority  is  good.  I  am  not  aware  that  there  is  any  dif- 
ference, in  the  rule,  when  a  matter  is  referred,  under  rule  of 
Court,  and  when  by  the  contract  of  the  parties.  Each  is  a 
submission  by  the  parties,  and  may  be  regulated  by  the  terms 
of  the  rule  in  one  case,  and  by  those  of  the  contract,  in  the 
other.  When  no  precise  and  distinct  directions  are  given, 
then  a  general  rule  common  to  both  applies. 
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CoLomrA,  The  eases  cited  by  the  Judge  below  are  conelasive  of  all 
May,  1849.  ^  questions  in  this  matter.  Lockhart  v.  Kidd^  and  Leather-- 
^  icood  V.  Woodruffy  were  decisions  on  awards  made  under 
rule  of  Court.  But  in  Pearson  v.  Blacky  the  reference  was  by 
contract.  In  all  of  those  cases  the  Court  held,  in  conformi- 
ty to  an  early  decision  made  in  1804,  in  PoweU  ▼.  TraviUoj 
(and  which  cannot  now  be  found,)  that  an  award  made  by  a 
majority  of  arbitrators  is  good.  Forty-five  jrears  of  uniform 
acquiescence  in  the  rule,  even  if  we  were  dissatisfied  with 
it,  would  prevent  the  Court  from  disturbing  it  But  neither 
we  nor  our  predecessors  have  ever  felt  or  expressed  any  dis- 
satisfaction. 

The  motion  is  dismissed. 

Richardson,  J. — Evans,  J. — ^Wardlaw,  J. — and  Frost, 
J. — concurred. 

Motion  refused. 


Joseph  LeetAf  assignee^  v.  JbAn  Kennedy. 

One  eo-raretjr  to  a  single  bill,  it  a  competent  witness  to  prove  the  hand-writing 
of  the  other  sorely— the  latter  alone  being  sued. 

Before  Frost,  J.  at  York^  Spring  Term^  1849. 

This  was  a  sum.  pro.  on  the  joint  and  several  single  bill 
of  B.  C.  Gibson,  John  Kennedy  and  E.  H.  Plazico,  for  $53, 
dated  26th  June,  1847,  and  payable  four  months  after  date, 
to  one  Jenkins,  and  by  him  assigned  to  the  plaintiff.  The 
signature  of  the  defendant  was  denied.  Much  evidence  was 
offered  on  that  issue  by  each  party  to  the  suit  Gibson  was 
the  principal,  and  the  other  two  parties  sureties  to  the  obliga* 
tion.  Plazico  was  offered  as  a  witness  by  the  plaintiff,  to 
prove  that  he  was  present,  and  saw  the  defendant  execute 
the  single  bill.  An  objection  was  made  to  his  competency, 
on  the  ground  of  interest,  and  it  was  overruled.  From  this 
decision  the  defendant  appealed,  on  the  grounds : 

Isi.  Because  E.  H.  Plaxico,  the  son-in-law  of  D.  C.  Gibson, 
the  principal  in  the  note  sued  on,  was  not  a  competent  wit* 
ness  for  the  plaintiff,  to  prove  that  the  defendant,  John  Ken- 
nedy, signed  the  note  as  a  co-surety  of  the  said  D.  C.  Gibson, 
with  the  said  E.  H.  Plaxico,  as  his  testimony  wrent  to  dimin- 
ish his  responsibility. 

2d.  Because  the  record  in  this  case  would  be  evidence,  in 
another  case,  in  favor  of  the  said  E.  H.  Plaxico. 

3d.  Because  the  decree  is  against  law  and  evidence. 

Witherspoonf  for  the  motion. 

WUliamSf  contra. 
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Richardson,  J.  delivered  the  opinion  of  the  Court.  Counttu, 

This  is  the  question— -can  one  co-surety  to  the  single  bill,^^"^'  IW-^ 
be  a  competent  witness  to  prove  the  hand  writing  of  the  other  ^     T'-' 
surety — ^the  latter  alone  being  sued?  rT 

The  ground  of  the  objection  to  his  competency,  consists  in    Komeay. 
this  rule  of  evidence ;  that  no  one  can  testify  for  himself,  g^  n  i^ 
But,  if  he  promotes  his  own  pecuniary  interest  by  his  evi-  BiU^p.33a^ 
^nce,  he  does  testify  for  himself.    But  if  his  interest  be  equal-  5  M.  ftSei  71. 
ly  affected^  whatever  be  the  event  of  the  suit,  the  witness  ^h®^*^^ 
stands  indifferent  between  the  parties,  and  he  may  then  te»-  ejji.  aw.' 
tify  for  either.  793. 

The  proper  question  of  the  case,  then  arises — does  Piaxico, 
the  joint  surety  with  Kennedy,  the  defendant,  stand  eoually 
interested,  whether  the  verdict  be  for  or  against  Kenneay? 

Now,  then,  wherein  is  Plaxico  interested,  more  one  way, 
than  the  other  ? 

If  the  verdict  be  against  Kennedy,  Plaxico  promotes  a  suit 
against  himself,  as  surely,  for  one-half  of  the  amount  of  the 
single  bill.  If  the  verdict  goes  in  favor  of  Kennedy,  he  pro- 
motes a  suit,  by  the  plaintiff  Leech,  against  him — Plaxico — 
for  the  whole  of  the  single  bill ;  but  with  the  right  of  action 
against  Kennedy  for  his  contribution  of  one-half. 

I  should,  then,  rather  conclude,  that  he  might  be  somewhat 
more  immediately  interested;  at  least,  to  delay  the  recovery 
against  Kennedy — ^not  to  facilitate  it. 

Byles  says, ''  Upon  the  same  principle,  it  should  seem  that,  pa^  31a 
in  an  action  on  a  joint  and  several  promissory  note,  though 
the  action  be  against  the  principal,  the  surety  is  evidence 
either  for  plaintiff  or  defendant ;  and  if  the  action  be  against 
the  surety,  the  principal  mav  be  evidence  for  the  plaintiff,  yet 
the  principal  cannot  be  evidence  for  the  defendant,  the  sure- 
ty ;  for  if  the  surety  is  charged  he  may  recover  against  his  prin- 
cipal,  not  only  the  debt,  but  the  cost  of  the  first  action." 

Byles  goes  further  than  the  present  case  requires ;  and  I 
would  by  no  means  endorse  the  sweeping  rule  he  so  ItLjn 
down. 

For  direct  authorities  on  the  precise  point  before  the  Court 
eee  the  case  of  York  v.  Blatt,  in  wnich  case  it  was  hela  6  M.  *  SeL 
that — ^''one  joint  maker  of  a  promissory  note  is  a  competent        "^^ 
witness  to  prove  the  signature  of  the  other."  There  the  plain* 
tiff  called  T.  S.  who  acknowledged  his  own,  and  proved  the 
signature  of  defendant,  and  plaintiff  had  a  verdict.    Court 
held  he  was  a  good  witness,  on  authority  of  case  of  Lockkart    Stn.  si 
V.  Oraham,  and  the  reason  given  was,  if  plaintiff  recovered 
a^nst  defendant,  T.  S.  would  be  liable  to  him  for  his  con- 
tribution, or  if  they  failed  in  the  action,  they  mi^ht  resort  to 
him  for  the  whole,  and  then  T.  S.  would  be  endtled  to  con- 
tribution from  the  defendant.    So  that  ^  quacumque  via^  T. 
S.  stood  indifferent 
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So  alfo  in  Page  v.  Thomas  it  was  held  Aat,  ^'  in  an  ac- 
tion by  payee  against  one  of  the  three  makers  of  a  ioint  and 
several  promissory  note,  where  another  of  the  maloers  was 
called  as  a  witness  for  the  plaintiff,  and  stated  on  his  exami- 
nation  of  the  voir  dire,  that  the  note  had  been  given  by  the 
_  defendant  as  pnncipal,  and  that  it  was  signed  by  himself  and 
^•j3|^     the  other  maimers  as  suveties — he  was  competent" 

Soeb  cases  expound  the  legal  maxim,  nemo  in  sua  liie  iee^ 
iificare  potest — ^in  its  promer  sense,  reason,  and  object ;  and 
makes  the  witness  offered  competent,  or  incompetent,  accord* 
ing  to  his  interest  or  indifference  in  the  question  to  be  solved 
by  his  evidence,  and  holds  it  immaterial  whether  he  was  a 
party  to  the  original  obligation  or  not. 

The  motion  is  therefore  dismissed. 

ON  BALL,  J. — Evans,  J.-— Wardlaw,  J. — and  Fbost,  J. 
— concurred. 

Motion  refueed. 


B.  J.  WiUiams  v.  John  Prince. 

U  ii  Uie  general  ruie  that,  if  a  wife  Toluntanly  leave  her  hoBbeiid,  he  ii  not  liable 
for  necessaries  supplied  by  one  who  had  notice.  Medical  ■errieet  are,  in  no 
case,  ezoepied  from  this  rule. 

If  a  wife  leaves  her  husband,  and  is  received  back  by  him,  he  does  not  beeont 
liable  for  neoessazies  supplied  lo  her  during  her  absence. 

Be/ore  Evans^  J.  at  Chesterfield,  Spring  Term^  1848. 

This  was  a  sum.  pro.  tried  by  a  jury,  to  recover  the  amount 
of  a  medical  bill  for  services  rendered  a  wife  while  separated 
from  her  husband.  The  facts  were  these.  The  defendant,  in 
the  spring  of  1843,  married  a  Mrs.  McKinnion.  He  resided 
in  Chesterfield,  and  she  near  Marlborough  court  house.  He 
had  one  child  and  she  had  three.  Prince  resided  with  his 
wife  in  Marlborough  until  the  January  after  the  marriage, 
when  they  removed  to  his  house  in  Chesterfield.  Her  chil- 
dren went  with  her,  but  remained  ouly  a  short  time*  She 
was  a  woman  of  bad  temper  and  he  not  of  the  best  habits — 
was  addicted  to  drinking.  She  was  unwilling  to  go  hoine 
with  him  and  wept  when  they  started.  In  May  or  earlv  in 
June,  she  left  him,  being  then  pregnant  Of  the  cause  of  the 
aeparation,  very  little  was  known,  or  proved.  They  both  tol4 
her  sister,  that  she  had  bought  butter  from  a  waggoner,  and 
had  paid  him  in  bacon.  Prince  disapproved  of  this,  and  took 
away  the  keys  from  her.  She  soon  after  left  him,  and  re- 
turned to  her  family  in  Marlborough.    Her  health  was  not 
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good,  and  Dr.  Williams  was  sent  for.  He  prescribed  for  her^  S^^^'^ffji^ 
and  attended  to  her  until  her  confinement  in  July,  Dr.  Williams  May,  isis,  ^ 
knew  she  had  left  her  husband,  and  said  he  considered  her  *^  waiimii 
as  somewhat  to  blame.  The  charges  in  the  book  were  made  ^^^'J^^ 
against  her  and  not  against  him.  After  the  birth  of  the  child, 
Prince  came  over  to  see  it.  He  expressed  no  doubt  of  its  be-, 
ing  his,  and  at  his  instance,  the  child  was  named  John  Tyler 
Prince.  Her  brother,  James  E.  David,  inter[K)sed  to  produce 
a  reconciliation.  She  at  first  objected,  but  it  was  finally  agreed 
she  should  return,  and  she  did  so,  about  the  1st  January,  1846. 
From  this  time,  there  were  constant  bickerings  between  them, 
and,  according  to  the  evidence,  misconduct  on  both  sides.  It 
was  proved  by  her  sister,  that  she  saw  marks  of  a  whip  upon 
her  person,  and  that  Prince  sstid  he  had  been  giving  the  strap 
to  her  mirse,  and  his  wife  had  interposed  and  he  had  given 
her  some ;  but  other  witnesses  to  whom  she  shewed  marks 
ol  violehce,  doubted  if  they  were  real.  Miss  David,  her  sister, 
said,  that  when  she  was  at  Prince's  on  a  visit,  two  free  ne- 
groes came  there,  were  received  kindly  and  treated  with  li- 
quor and  sugar.  They  remained  till  breakfast  next  day* 
They  and  Prince  were  up  all  night.  This  was  in  May,  after 
the  reconciliation.  Other  witnesses  who  had  always  lived 
very,  near  to  Pi ince,  and  visited  his  honse  frequently,  said  ha* 
was  a  kind  husband  to  both  his  wives — never  saw  any  ill 
treatment — was  very  good  natured  when  drinking.  It  was 
her  conduct  that  caused  the  difierence.  She  told  Prince  the 
child  was  not  his,  but  that  of  one  McK.  It  was  not  his  child, 
and  she  did  not  wish  him  to  maintain  it. 

The  case  was  submitted  to  the  jury,  on  the  following  ia- 
structioos : — 

1st.  That  during  the  cohalxtation,  the  husband  is  boond  to 
supply  the  wife  with  necessaries,  and  to  that  extent  she  may 
bind  him  by  his  implied  assent. 

2d.  If  he  drive  her  off,  or  treat  her  so  that  she  cannot  stay 
with  him,  he  sends  her  off  with  credit  to  bind  him  for  neces- 
saries ;  but  if  she  leaves  home  without  adequate  cause,  she 
cannot  bind  him  to  one  having  notice  of  the  separation. 

As  to  whether  there  was  adequate  cause  for  her  leavmg 
him,  the  jury  were  told,  that  in  the  marriage  state,  one  must 
govern  when  they  could  not  agree,  and  it  was  the  duty  of  the 
wife  to  submit.  She  had  no  right  to  exchange  the  bacon  for 
butter,  against  his  will. 

That  the  evidence  of  her  misconduct  whilst  she  lived  with 
him  after  the  account  was  contracted,  and  of  his  ill  treatment 
of  her,  had  nothing  to  do  with  the  case,  being  subsequent  to 
her  leaving  her  husband;  except  they  might  infer  from  it 
what  had  been  the  conduct  of  the  parties  toward  each  other 
before.  Of  this  description,  is  the  fact  referred  to  in  the  first 
ground  in  the  notice  ot  appeal.   The  receiving  and  entertain- 
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CoLVMBiA,   ing  of  free  negroes,  testified  to  by  Miss  David,  was,  according 

vl_  ^^^\  to  her  evidence,  afterwards.    It  was  contended,  that  what 

T         she  had  said  about  McK.  and  the  child  not  being  Prince's,  was 

winiamt    ^.^j^  ^  ^j^^  ^^  prevent  Prince  from  separating  it  from  her, 

Priiiee.  in  the  event  of  her  leaving  him  again,  which  it  was  clear  she 
intended  to  do. 

Several  witnesses  were  examined  by  commission,  who  said 
they  had  never  heard  any  imputation  on  her  chastity ;  but 
all  seemed  to  agree  she  was  of  a  very  bad  temper ;  and  one 
said  he  could  not  see  how  any  man  could  live  with  her. 

The  Circuit  Judge  said  he  did  not  see  why  any  difference 
should  be  made  in  a  medical  man's  account  and  any  other 
account,  and  therefore  did  not  charge  the  jury  that  there  was 
any  thing  peculiar  in  the  nature  of  these  services,  which  took 
it  out  of  the  general  rule.    The  jury  found  for  the  defendant 

The  plaintiff  appealed,  on  the  grounds: 

1st.  That  the  Court  should  have  charged  the  jury,  if  they 
believed  the  defendant's  wife  left  his  house  because  he  bad 
taken  the  keys  away  from  her,  and  permitted  free  negroes  to 
visit  his  house  and  carouse  in  the  presence  of  his  wife,  and 
her  daughters  by  her  former  husband,  that  this  was  sufficient 
cause  for  her  separation :  and  that  the  defendant  was  there- 
by responsible  for  the  demand  on  which  the  plaintiff  sued. 

2d.  Because  the  Court  should  have  instructed  the  jury, 
that  even  if  the  wife  had  left  the  defendant  without  sufficient 
cause,  still  the  defendant  was  liable  for  a  physician's  bill  for 
services  rendered  the  wife,  just  before,  at  the  time  and  imme- 
diately after  her  accouchment,  which  took  place  during  such 
separation. 

3d.  Because  it  appeared  from  the  evidence,  that  the  separa* 
tion  of  the  wife  was  not  against  the  will  and  consent  of  the 
defendant — and  the  Court  should  have  charged  the  jury,  that 
if  they  believed,  from  the  evidence,  the  wife  was  in  a  state  of 
separation  by  his  consent,  then  that  the  defendant  was  liable 
for  necessaries  furnished  to  the  wife  during  such  separation. 

4th.  Because  the  verdict  of  the  jury  was  contrary  to  the 
law  and  the  evidence  of  the  case. 

Dudley,  for  the  motion. 

Hflver,  contra. 

Frost,  J.  delivered  the  o|)inion  of  thd  Court, 
The  instructions  to  the  jury  required  by  the  first  and  third 
grounds  of  appeal,  were  not  warranted  by  any  evidence  in  the 
ease.  The  improper  conduct  of  the  defendant  which,  accord- 
ing to  the  first  ground,  justified  his  wife  in  leaving  him,  did 
not  occur  until  after  her  return  from  the  temporary  separation, 
during  which  the  plaintiff's  services  were  rendered ;  and  there 
was  no  evidence  of  the  defendant's  consent,  which  can  sup- 
port the  exception  taken  in  the  third  ground. 
The  second  ground  does  not  controvert  the  general  rule 
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that,  if  a  wife  voluntarily  leaves  her  husband,  he  is  not  liable  jS*"'''*|'Ri» 
for  necessaries,  supplied  by  one  who  had  notice.  But  it  is  ^  ^^  ^^* 
contended  that  the  services  rendered  by  the  plaintiff,  are  ex- 
cepted from  the  rule.  No  authority  has  been  shewn  for  such 
an  exception.  Disease,  in  various  forms,  may  as  much  en- 
danger life  and  require  the  aid  of  a  physician,  as  the  occasion 
on  which  the  plaintiff  ministered,  and  so,  the  exception  that 
is  claimed,  if  admitted,  must  draw  after  it  many  others.  Food 
and  clothing  and  lodging  are  indispensable  to  life ;  and  these 
must  be  adn^itted.  Thus  the  reasoning  which  would  sup- 
port the  exception,  abates  the  rule. 

A  question  has  been  made  in  the  argument,  whether,  if  a 
wife  leaves  her  husband  and  is  received  back  by  him,  he  be- 
comes liable  for  necessaries  supplied  to  her  during  her  ab- 
sence. The  only  affirmative  authority  adduced,  is  a  Mn 
Prius  dictum  of  Lord  Holt,  in  Robinson  v.  QrenoUL  In  that  -q^^  bm>. 
case,  the  husband  discovered  the  wife  to  be  a  very  lewd  wo-  lOSL 
man,  and  went  away  from  her.  She,  after  living,  several 
years,  with  an  adulterer,  was  received  and  entertained  in  the 

J>laintiff's  house,  who  brought  the  action  against  her  husband 
or  her  board  and  lodging.  Holt,  C.  J.  held  that  the  lewdness 
of  the  wife,  if  she  will  cohabit  with  her  husband,  does  not 
exonerate  him  from  the  obligation  to  maintain  her ;  and  that 
if  he  turn  her  away,  on  that  account,  he  is  chargeable  for 
necessaries  suppliea  to  her.  On  this  ground  judgment  was 
rendered  for  the  plaintiff.  But  it  is  added  by  the  reporter,  the 
C.  J.  seemed  to  be  of  opinion  that  if  a  wife  had  run  away  and 
contracted  debts,  and  afterwards  the  husband  received  her, 
that  would  make  him  liable  to  the  debts ;  like  the  case  where 
the  wife  elopes  with  an  adulterer,  though  she,  thereby,  forfeits 
her  dower,  yet  if  the  husband  receive  her  again,  she  shall 
have  her  dower  again.  The  analogy  to  dower,  which  is  8 
benefit  to  accrue  to  the  wife,  after  her  return,  would  seem  to 
limit  the  liability  of  the  husband  to  debts  contracted  after  he 
had  received  her  back.  The  didum  appears  to  have  been  so  ^q^^^  147 
understood  by  Chancellor  Kent  In  treating  of  the  husband's 
liability  for  necessaries  supplied  to  the  wife,  on  her  voluntary 
separation,  he  says, — "  the  husband  is  not  liable  unless  he  re- 
ceives her  back  again," — and  cites  the  case  of  Robinson  v*  .«  ,  ^  ^w- 
OrmoUj  and  WiUiams  v.  McOahay^  in  which  latter  case,  and  a  j  lu  m 
in  McChUehin  v.  Mc  Oahay^  referred  to  in  it,  it  was  held  that  the 
husband  is  liable  for  necessaries,  supplied  from  and  after  her 
return.  And  in  Chitty  on  i  'ontracts,  168,  Robinson  v.  Orenold 
is  cited  to  shew  that  the  husband,  ^'after  reconciliation,  is  liable 
upon  his  wife's  contracts,  entered  into,  after  reconciliation,  pre- 
cisely to  the  extent  to  which  he  was  responsible  before  her 
elopement"  The  authority,  thus  restrictea,  is  more  consistent 
with  the  general  principle  from  which  it  is  derived.  The 
power  of  the  wife  to  cha^  her  husband  for  necessaries  is 
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CoLUKui,   not  conferred,  by  marriage^  as  a  perscmal  right.    It  depends ; 
^^*y*  '^^'^  on  his  presumed  sanction  and  consent*    An  agency  to  pro-  \ 
Th  (Min     ^^^®  necessaries  is  inferred  from  her  superintendence  of  his  i 
The  \Muury  boQsehold.    But  her  agency  is  determined  when  she  departs  ' 
McCcOlum.  from  him.    He  is  bound  to  provide  her  with  necessaries,  at 
home,  and  not  elsewhere.    The  credit  of  her  husband  for  ne- 
cessaries is  taken  away  from  her  when  she  separates  herself 
from  him.    Her  agency  does  not  differ  from  that  of  a  sarFaat ; 
and  the  husband  should  not  be  liable,  on  the  return  of  bis 
wiie,  for  debts  contracted  during  her  absence,  any  more  than 
goods  taken  up  by  a  servant,  from  a  tradesnaaa,  who  had  no- 
tice that  he  had  left  his  master's  employment,  should  be 
8  Cm.  &  P.  charaed  to  his  master,  when  restored  to  his  service.    EmmM 
S  Smith's    ^'  ^^^^^  t  Manly  v.  I^tt    If  the  wife  offers  to  return,  and 
Lead.  Caeee,  her  husband  refuses  to  receive  her,  he  is  only  liable  for  neces- 
^7.       saries  supplied  after  his  refusal.  Chiids  v.  Hardiman.  There 
3  8tm.875.   ^  inconsistency  in  holding  that  the  husband's  liability  shall 
be  greater  if  he  receives  back  his  wife,  than  if  he  rejects  her 
offer  to  return ;  and  besides,  it  would  be  an  impediment  io 
reconciliation. 

This  Court  is  satisfied  with  the  instructions  of  the  Cinmit 
Judge  and  with  the  verdict  on  the  evidence. 
The  motion  is  dismissed. 

Richardson,  J. — ^Evans,  J.— ^nd  Wardlaw,  J. — con- 
cturred. 
Motion  refused. 


THie  Ordinary  of  Marlborough  district  ▼.  John  McCoUum. 

Voluntary  pajrments,  made  by  an  adminiatnitor  to  a  guardifli,  and  nee&nil  bj 
him  on  aooount  of  debu  due  to  his  ward  as  a  distiSbntee  of  both  leai  and  per* 
sonal  estate,  were  appropriated  pfo  rata  to  both  debts. 

If  there  be  several  debts,  the  debtor  has  a  ng^  to  appropriate  a  payment  to  the 
discharge  of  any  one  of  them.  But  if  no  specific  appropriation  bemade,  and 
none  can  be  inferred,  then  the  light  belongs  to  the  creditor  receiridg  the  mo- 
ney.   If  there  be  none  by  either  party,  then  the  law  Will  Bppif  it. 

Before  Evans,  J.  at  Marlborough^  Extra  Court^  My^  1818. 

Debt  on  bond.  This  was  an  action  by  the  ordinibryi  s^inst 
the  defendant,  as  surely  to  one  William  L.  Adams,  admin- 
istrator of  one  Shochley  Adams.  Shochley  Adsons  left  a 
widow  and  several  children,  all  of  Whoiia  had  been  paid  off 
except  Caroline,  his  youngest  daughter,  who  had  married 
oiie  Alexander  Mcdoeen ;  and  this  action  was  to  leOMrether 
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riuOT  ot  the  estate.    She  was  an  iDfant  at  her  fithei's  death,  ^^^^'"'^ 
and  for  many  years  afterwards.  The  estate  consisted  of  land  ^^^^*  ^^\, 
and  personal  estate.    It  did  not  appear  in  what  way  it  bad  1,     jv^ 
been  done,  but  the  land  was  allott^  to  the  widow  and  one       <^|nui«7 
of  the  sons  at  a  raluation,  and  the  personal  estate  had  been   BioOoUnm. 
in  some  sort  divided  by  allotting  to  some  of  the  children  ne>- 
groe6.    It  appeared  there  had  been  an  accounting  before  the 
ordinary.    It  was  stated  by  one  of  the  witnesses,  and  as  ap- 
peared from  papers  exhibited,  and  which  were  copied  in  the 
ordinary's  book,  that  the  whole  estate  was  computed,  the 
widow's  rfiare  was  deducted,  and  the  balance,  divided  by  7, 
(the  number  of  children,)  shewed  the  share  of  each  one,  of 
the  xeal  and  personal  estate.    The  share  of  each  child,  thus 
ascertained,  was  f  2,208.    To  this  was  added  interest  and 
negro  hire,  and  credit  given  for  negroes,  allotted  to  Caroline 
at  division,  and  payment  made  to  her  guardian  in  negroes 
and  notes  to  the  amount   of  ^1049  09,  leaving  a  balance 
of  $1069  69  due  to  her,  for  which  the  ordinary  gave  a  de- 
cree.   It  was  very  clear  that  this  decree  included  an  indebt- 
edness of  W.  L.  Adams  for  land,  as  well  as  personal  estate, 
and  accordiag  to  our  decisions,  the  security  to  the  adminis- 
tration bond  is  only  liable  for  the  personalty.    There  was  no 
difficulty  in  separating  them  in  the  aceount^the  difficulty 
arose  in  applying  the  payments  which  W.  L.  Adams  had 
made  to  the  guardian  of  Caroline  Adams.    The  receipt  ex- 
pressed that  the  payments  were  made  on  account  of  Caro- 
line's share  of  the  real  and  personal  estate  of  Shochley  Ad* 
ams.    The  plaintiff  contended  that  the  payment  should  be 
applied  to  extinguish  the  debt  for  the  land,  as  for  that  he  bad 
no  security,  whilst  the  defendant  argued  that  it  should  be 
applied  to  extinguish  that  demand  for  which  W.  L.  Ad- 
ams was  liable  as  administrator.    But  the  receipt  was  for 
so  much  on  account  of  both  real  and  personal  estate — ^it  was 
paid  and  received  in  discharge  of  both  demands.  His  Honor, 
therefore,  charged  the  jury  that  the  payment  was  to  be  ap- 
plied to  each  debt  pro  rata.    The  veidict  was  made  up  ac- 
cordingly.   This  presents  the  point  made  by  the  grounds  of 
appeal. 

The  defendant  moved  the  Court  of  Appeals  for  a  new  tri- 
al, on  the  following  grounds : 

Jst.  because  the  Court  charged  the  jury,  that  the  payment 
b^  Wm.  L.  Adams,  of  $800,  in  negroes,  and  $249  09  other- 
wise, on  the  1st  December,  1834,  should  be  applied  propor- 
tionably  to  the  distributee's  share  of  the  real  and  personal 
estate — ^whereas  it  is  submitted  that  such  payments  should 
have  been  applied  to  the  personal  estate  only. 

%xA.  Because  the  decree  of  the  ordinary  was  illegal  in 
this — that  the  first  item  of  the  account,  made  up  by  him, 
against  the  administrator,  contained  a  charge  against  him  of 
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CoLuioiA,  1^732  25,  with  interest  from  the  first  day  of  October,  1896, 

May,  184S.  ^  f^^  jj^g  shsiTe  of  the  real  estate  beloDging  to  the  distributee, 

Th  Ot^nJv  ^^^  ^^^  account  being  made  up  on  this  basis,  should  be  re- 

•  Y****"*^  formed  in  favor  of  the  surety,  oy  striking  that  amount  from 

MoCoUnm.  such  item,  and  then  proceeding  in  it  with  the  personal  estate 

alone,  and  his  Honor  should  have  so  mstructed  the  jury. 

3d.  Because  the  decree  of  the  ordinary  charges  the  admin- 
istrator with  the  share  of  real  estate  to  which  the  distributee 
was  entitled ;  and  the  Court  should  have  instructed  the  jury 
that  the  decree,  in  this  respect,  was  void  as  to  the  surety, 
notwithstanding  the  assent  of  the  administrator  himself  to 
such  decree. 

4th.  Because,  in  an  accounting  by  an  administrator,  be* 
fore  the  ordinary,  when  payments  appear  to  have  been  made 
by  him,  as  administrator,  the  surety  has  a  right  to  claim  they 
should  be  applied  to  his  liabilities  <»  administratoTy  and  the 
charge  of  his  Honor,  that  such  payments  might  be  applied 
to  the  real  estate,  because  the  guardian  of  the  distributee 
agreed  so  to  apply  them,  is  erroneous,  as  operating  a  fraud 
upon  the  surety. 

6th.  Because  the  surety  has  a  right  to  claim  that  all  pay- 
ments made  by  the  administrator  to  the  distributee,  on  ac- 
count of  the  distributee's  share,  should  be  applied  to  that 
portion  of  the  estate  for  which  the  administrator  is  in  law 
liable,  and  his  Honor  should  have  so  instructed  the  jury. 

6th.  Because  the  verdict  of  the  jury  does  not  conform,  in 
amount,  to  the  principles  laid  down  by  the  Court. 

7th.  Because  the  verdict,  in  other  respects,  was  contrary 
to  law  and  evidence. 

Dudley f  for  the  motion. 
Hanna  ^  McQueen,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

There  is  no  doubt  the  surety  is  not  bound  by  a  decree  of 
the  ordinary  against  an  administrator.  As  to  him  the  de- 
cree is  not  res  judicata.  It  is,  however,  prima  fade  evi- 
dence against  him,  and  he  must  discharge  himself  by  proof. 
In  this  case,  although  it  did  not  appear  on  the  face  ot  the  de- 
cree, it  was  clear  from  the  evidence,  that  the  share  of  Caro- 
line Adams,  of  the  land  which  had  been  allotted  in  the  par- 
tition to  W.  L.  Adams,  the  administrator,  had  been  brought 
into  the  account.  With  this  the  defendant,  as  surety,  could 
not  be  charged,  for  the  obvious  reason  that  it  was  not  in  his 
bond.  It  was,  therefore,  properly  excluded  in  the  verdict. — 
But  the  idea  of  the  defendant's  counsel,  and  for  which  he  in- 
sisted in  his  argument,  seemed  to  be,  that  the  account  was  to 
be  expurgated  on  one  side  only,  and  that  the  credits  were  not 
examinable.  But  this  cannot  be.  If  the  surety  be  entitled 
to  have  the  amount  charged  for  land,  excluded  from  the 
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account,  he  cannot  have  the  benefit  of  a  payment  made  on  ac-  S^^^^^ 
count  of  the  same  land.    The  only  question,  therefore,  in  the  v~_ V_/ 
case  is,  how  the  payment  made  on  account  of  the  debt,  for  1_    oidinM  ' 
both  the  real  and  personal  estate,  is  to  be  applied.    The  rule     ^  ^^^9inaor 
of  appropriation  seems  to  be  that,  if  there  be  several  debts,   BidCoUom. 
the  debtor  has  a  right  to  appropriate  a  payment  to  the  dis- 
chaif  e  of  anv  one  of  them.    But  if  no  specific  appropriation 
be  made,  ana  none  can  be  inferred,  then  the  right  belongs  to 
the  creditor  receiving  the  money.    If  there  be  none  by  either 
party,  then  the  law  will  apply  it.    (See  C.  J.  Tindall,  in  the 
case  of  Mills  v.  Fowkea^  5  Bing.  N.  P.  435.) 

In  Pitman  on  Principal  arid  Surety j  113,  it  is  said  ^4f  14  Law.  Lib. 
the  creditor  receive  the  payment,  it  must  be  on  such  terms 
as  the  debtor  will  pay  it,  however  improper  the  application 
may  be,  and  the  payment  will  bind  the  security ;  the  latter 
having  no  control  whatever  as  to  the  way  in  which  the  prin- 
cipal thinks  proper  to  make  the  payment"  This  seems  to 
be  clearly  the  established  rule.  The  only  apparent  excep- 
tion is  the  case  of  Hill  and  Natt  v.  ChUds.  In  that  case  3  Der.  966. 
the  sherifir  had  two  writs  oi  fieri  facias^  in  favor  of  the  same 
plaintifi*;  one  against  the  principal  debtor  alone,  and  the 
other  against  the  same  debtor  and  his  surety.  Money  was 
raised  by  sale  of  defendant's  property,  under  both  1L  fa^a. — 
It  was  aecided  it  should  be  applied  pro  rata  to  both,  and  the 
defendant  had  no  right  to  control  its  application. 

In  that  case  the  payment  was  not  voluntarily,  but  raised 
by  legal  process.  In  voluntary  payments  the  debtor  may 
withhold  the  payment,  unless  the  creditor  will  accept  it  on 
his  terms ;  but  where  money  is  raised  under  a  /i.  fa.  the 
debtor  has  no  control  over  it.  It  must  be  applied  according 
to  law.  In  this  case  Adams,  the  debtor,  made  a  voluntary 
payment  It  was  paid  and  received  on  account  of  botn 
debts,  as  the  receipt  abundantly  shews.  If  he  had  applied 
it  all  to  the  land,  as  it  was  competent  for  him  to  do,  the  sure- 
ty would  have  had  no  legal  right  to  complain.  But  he  ap- 
plied it  equally  to  both  debts,  as  he  should  have  done,  and 
there  was  no  other  mode  of  appropriation  but  to  apply  it  pro 
raia^  as  was  done  by  the  Circuit  Court 

The  nootion  is  dismissed. 

Richardson,  J. — O'Neall,  J.— -Wardlaw,  J. — and 
Fbost,  J. — concurred. 

Motion  reused. 
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Columbia,  JofrUs  T.  Gray  V.  SarcA  Bates. 

May,  1849. 

-^  TYnpaa  to  try  tUU.'^The  defendant  claimed  the  land  in  diapute,  under  a  deed  of 
release  to  John  Nelson,  from  the  original  grantee,  made  in  1799,  also  a  deed  of 
release  from  the  heirs  of  Nelson  to  John  and  Obadiah  Jackson,  made  in  1806. 
There  was  a  continuous  possession  under  Nelson's  title  from  1799.  Defend- 
ant had  had  actual  pedis  possessio  of  part  of  the  tract,  claiming  the  whole  of  it, 
Irom  1819,  nearly  thirty  years  before  the  trial— AeU  that  the  time  was  sufficient 
to  raise  the  presumption  of  a  deed,  or  other  intermediate  conveyances, — and 
that  defendant  had  the  title  of  the  Jacksons,  and,  of  course,  of  Nelson. 

A  purchaser  from  one  of  several  co-tenants  of  a  part  of  a  tract  of  land,  without 
reference  to  the  title  of  the  others,  does  not  necessarily  become  a  tenant  in  com- 
mon, so  as  to  prevent  him  from  perfecting  his  title  by  adverse  possession,  un- 
der our  Act  of  limitations. 

To  constitute  adverse  possession,  it  is  only  necessary  that  the  land  should  be 
held  as  one's  own. 

The  deed,  contract,  or  plat,  under  which  possession  is  acquired,  conatitates  color 
of  tide,  and  defines  or  shews  the  extent  of  the  occupant's  claim. 

Before  Frost,  J.  at  BamweUj  Extra  Term,  1848. 

This  was  an  action  of  trespass  to  try  title. 

The  plaintiff  derived  title  from  a  grant  to  Stephen  Smith, 
Daniel  Bourdeaux,  and  Muckeirath,  3d  July,  1786, 

A  sale  of  Stephen  Smith's  share  of  the  grant  by  the  sheriff, 
under  judgment  and  execution,  to  William  Dunbar,  October 
7th,  1793. 

A  conveyance  by  W.  G.  Middleton,  sheriff,  to  George  R. 
Dunbar,  sole  heir  at  law  of  William  Dunbar,  dated  8lh  July,  ' 
1814,  ot  the  land  purchased  by  William  Dunbar. 

Release  from  George  R.  Dunbar  to  John  Milledge,  dated 
19th  February,  1814. 

Partition  between  A.  Low  &  Co.  who  had  acquired  the 
two-thirds  of  the  grant  owned  by  Bourdeaux,  Muckelrath, 
and  the  heirs  of  John  Milledge,  confirmed  the  7th  Feb.  18%. 

Partition  of  the  land  of  John  Milledge,  between  his  widow 
and  only  child,  John  T.  Milledge,  by  which  the  land  in  dis- 
pute was  assigned  to  John  T.  Milledge,  confirmed  in  1842. 

Conveyance  bv  sheriff  Harley  to  planitiff,  dated  6th  March, 
1843,  of  the  land  in  dispute,  under  judgment  and  execution 
against  John  T.  Milledge. 

John  Milledge  died  in  February,  1818,  and  his  son,  John 
T.  Milledge,  attained  the  age  of  21  years,  in  January,  1836. 

The  defendant  produced  in  evidence  a  deed  of  release  for 
200  acres,  from  Daniel  Bourdeaux  to  John  Nelson,  dated  30th 
November,  1799,  being  part  of  the  tract  claimed  by  the 
plaintiff. 

Also  a  deed  of  release  from  Fereley  Nelson  and  others, 
heirs  of  John  Nelson,  to  John  and  Obadiah  Jackson,  dated 
30th  March,  1806. 
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Nelson  lived  on  the  land  until  he  sold  to  Jackson.  Jack-  j^^^'TS^ 
son  also  lived  there;  but  how  long,  did  not  appear.  Reed^^^'  ^^' 
also  lived  on  the  land,  by  permission  of  Jackson,  it  was  sup- 
posed, to  whom  Reed  was  related.  Bennett  was  also  in  pos- 
session from  five  to  ten  years,  and  left  it  about  17  or  18 
years  ago.  He  cleared  a  field  on  the  tract  claimed  by  de- 
fendant, and  built  a  house,  in  which  he  lived.  About  1819, 
defendant  and  her  husband  settled  outside,  but  near  the  line 
of  the  plaintiff's  claim,  and  planted  a  field  extending  over 
the  line.  The  husband  lived  about  four  years  after  they 
moved  there,  and  defendant  continued  to  occupy  the  settle- 
ment and  plant  the  field,  until  about  11  to  13  years  since, 
when  she  moved  to  Bennett's  settlement.  She  had  planted 
Bennett's  field  from  the  time  he  left  the  land. 

It  appeared  from  the  sheriff's  books  and  other  evidence, 
that  the  land  of  Bates  had  been  sold  by  the  sheriff  to  Furze, 
who  claimed  it,  and  cut  timber  for  his  mill,  until  forbid  by 
Lamar,  executor  of  John  Milledge. 

In  1843,  the  plaintiff  put  a  tenant  on  his  land,  who  plant- 
ed a  part  of  the  land  claimed  by  the  defendanl.  He  was 
turned  off  by  the  defendant 

The  writ  in  this  case  was  entered  the  6th  March,  1844. 

The  jury  were  instructed  that  the  plaintiff  should  have  a 
verdict,  unless  the  defendant  shewed  a  title  by  evidence  of 
possession,  sufficient  to  raise  the  presumption  of  a  deed  of 
conveyance,  or  to  bar  the  plaintiff's  action  under  the  statute 
of  limitations. 

They  were  instructed  that  the  presumption  of  a  deed  does 
not  arise,  unless  the  possession  is  adverse ;  and  that  it  will 
not  defeat  the  right  of  a  person  under  a  disability  to  convey ; 
and  that  the  grantees,  and  those  claiming  under  them,  being 
tenants  in  conunon,  until  the  partition  in  1828,  the  possession 
of  neither  was  adverse  to  the  others,  and  the  presumption  of 
a  conveyance  would  not  be  made.  When  the  tenancy  in 
common  was  severed  by  the  partition,  John  T.  Milledge 
was  a  minor,  and  the  presumption  could  not  commence 
against  him  while  under  that  disability. 

The  same  rule,  they  were  instructed,  applied  in  this  case 
to  the  claim  of  the  defendant  under  the  statute  of  limitations. 

From  the  time  John  T.  Milledge  came  of  age,  to  the  com- 
mencement of  the  suit,  was  less  than  ten  years.  This  pre- 
sented the  question  whether,  under  the  Act  of  1824,  an  infant 
has  ten  years,  after  he  attains  his  age,  to  prosecute  a  claim  to 
land,  or  only  five  years,  under  the  Act  ot  1788.  It  was  held 
that  an  infant  has  ten  years  under  the  Act  of  1824. 

There  was  no  evidence  of  an  ouster  by  Nelson,  or  any 
claiming  under  him,  on  which  to  submit  to  the  jury  the  ques- 
tion of  an  actual  ouster,  prior  to  the  purchase  by  the  plainti£ 
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Coi.uiaiA,   1732  26,  with  interest  from  the  first  day  of  October,  1826, 

^May,  1849.  ^  f^^  jj^^  ^^^^  ^{  ^y^e  real  estate  betoDging  to  the  distributee, 

oidiiiM^  ^^^       accouDt  being  made  up  on  this  basis,  should  t>e  re- 

Y/*"*^  formed  in  favor  of  the  surety,  by  striking  that  amount  from 

MeCoUnm.  such  item,  and  then  proceeding  in  it  with  the  personal  estate 

alone,  and  his  Honor  should  have  so  mstructed  the  jury. 

3d.  Because  the  decree  of  the  ordinary  charges  the  admin- 
istrator with  the  share  of  re(U  estate  to  which  the  distributee 
was  entitled ;  and  the  Court  should  have  instructed  the  jury 
that  the  decree,  in  this  respect,  was  void  as  to  the  surety, 
notwithstanding  the  assent  of  the  administrator  himself  to 
such  decree. 

4th.  Because,  in  an  accounting  by  an  administrator,  be- 
fore the  ordinary,  when  pavments  appear  to  have  been  made 
by  him,  as  administrator,  tne  surety  has  a  right  to  claim  they 
should  be  applied  to  his  liabilities  (u  administrator^  and  the 
charge  of  his  Honor,  that  such  payments  might  be  applied 
to  the  real  estate,  because  the  guardian  of  the  distributee 
agreed  so  to  apply  them,  is  erroneous,  as  operating  a  fraud 
upon  the  surety. 

6th.  Because  the  surety  has  a  right  to  claim  that  all  pay- 
ments made  by  the  administrator  to  the  distributee,  on  ac- 
count of  the  distributee's  share,  should  be  applied  to  that 
portion  of  the  estate  for  which  the  admiiii»trator  is  in  law 
liable,  and  his  Honor  should  have  so  instructed  the  jury. 

6ih.  Because  the  verdict  of  the  jury  does  not  conform,  in 
amount,  to  the  principles  laid  down  by  the  Court. 

7th.  Because  the  verdict,  in  other  respects,  was  contrary 
to  law  and  evidence. 

Dudley f  for  the  motion. 
Hanna  ^  McQueen,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

There  is  no  doubt  the  surety  is  not  bound  by  a  decree  of 
the  ordinary  against  an  administrator.  As  to  him  the  de- 
cree is  not  res  judicata.  It  is,  however,  prima  fade  evi- 
dence against  him,  and  he  must  discharge  himself  by  proof. 
In  this  case,  although  it  did  not  appear  on  the  face  ol  the  de- 
cree, it  was  clear  from  the  evidence,  that  the  share  of  Caro- 
line Adams,  of  the  land  which  had  been  allotted  in  the  par- 
tition to  W.  L.  Adams,  the  administrator,  had  been  brought 
into  the  account.  With  this  the  defendant,  as  surety,  could 
not  be  charged,  for  the  obvious  reason  that  it  was  not  in  his 
bond.  It  was,  therefore,  properly  excluded  in  the  verdict. — 
But  the  idea  of  the  defendant's  counsel,  and  for  which  he  in- 
sisted in  his  argument,  seemed  to  be,  that  the  account  was  to 
be  expurgated  on  one  side  only,  and  that  the  credits  were  not 
examinable.  But  this  cannot  be.  If  the  surety  be  entitled 
to  have  the  amoimt  charged  for  land,  excluded  from  the 
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account,  he  cannot  have  the  benefit  of  a  payment  made  on  ac-  JR^^^'?'^* 
count  of  the  same  land.    The  only  question,  therefore,  in  the  ^^*y»  ^^^-  ^ 
case  is,  how  the  payment  made  on  account  of  the  debt,  for       ^^ 
both  the  real  and  personal  estate,  is  to  be  applied.    The  rule       ^Jf9in*«7 
of  appropriation  seems  to  be  that,  if  there  be  several  debts,   MdCoUnm. 
the  debtor  has  a  right  to  appropriate  a  payment  to  the  dis- 
charge of  anv  one  of  them.    But  if  no  specific  appiopriation 
be  made,  and  none  can  be  inferred,  then  the  right  belongs  to 
the  creditor  receiving  the  money.    If  there  be  none  by  either 
party,  then  the  law  will  apply  it.    (See  C.  J.  Tindall,  in  the 
case  of  Mills  v.  Fowkes,  6  Bing.  N.  P.  435.) 

In  Pitman  on  Principal  and  Surety^  113,  it  is  said  '' if  U  Law.  lib. 
the  creditor  receive  the  payment,  it  must  be  on  such  terms 
as  the  debtor  will  pay  it,  however  improper  the  application 
may  be,  and  the  payment  will  bind  the  security ;  the  latter 
having  no  control  whatever  as  to  the  way  in  which  the  prin- 
cipal Uiinks  proper  to  make  the  payment."  This  seems  to 
be  clearly  the  established  rule.  The  only  apparent  excep- 
tion is  the  case  of  HUl  and  Natt  v.  ChUds.  In  that  case  3DeT.966. 
the  sheriff  had  two  writs  o{  fieri  facicLS,  in  fistvor  of  the  same 
plaintiff;  one  against  the  principal  debtor  alone,  and  the 
other  against  the  same  debtor  and  his  surety.  Money  was 
raised  by  sale  of  defendant's  property,  under  both  &  /a'«. — 
It  was  aecided  it  should  be  applied  pro  rata  to  both,  and  the 
defendant  had  no  right  to  control  its  application. 

In  that  case  the  payment  was  not  voluntarily,  but  raised 
by  legal  process.  In  voluntary  payments  the  debtor  may 
withhold  the  payment,  unless  the  creditor  will  accept  it  on 
his  terms ;  but  where  money  is  raised  under  a  H.  fa.  the 
debtor  has  no  control  over  it.  It  must  be  applied  according 
to  law.  In  this  case  Adams,  the  debtor,  made  a  voluntary 
payment.  It  was  paid  and  received  on  account  of  both 
debts,  as  the  receipt  abundantly  shews.  If  he  had  applied 
it  all  to  the  land,  as  it  was  competent  for  him  to  do,  the  sure- 
ty would  have  had  no  legal  right  to  complain.  But  he  ap- 
plied it  equally  to  both  debts,  as  he  should  have  done,  and 
there  was  no  other  mode  of  appropriation  but  to  apply  it  pro 
raia^  as  was  done  by  the  Circuit  Court. 

The  motion  is  dismissed. 

Richardson,  J. — O'Neall,  J.— -Wardlaw,  J. — and 
Fbost,  J.—- concurred. 

Motion  refused. 
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CounoiA,   1732  26,  with  interest  from  the  first  day  of  October,  1826, 

May,  1849.  ^  for  the  share  of  the  real  estate  betoDging  to  the  distributee, 

Zr""TjC~^and  the  account  being  made  up  on  this  basis,  should  be  re- 

^J*^**^  formed  in  favor  of  the  surety,  by  striking  that  amount  from 

MeCoUttm.  such  item,  and  then  proceeding  in  it  with  the  personal  estate 

alone,  and  his  Honor  should  have  so  mstructed  the  jury. 

3d.  Because  the  decree  of  the  ordinary  charges  the  admin- 
istrator with  the  share  of  real  estate  to  which  the  distributee 
was  entitled ;  and  the  Court  should  have  instructed  the  jury 
that  the  decree,  in  this  respect,  was  void  as  to  the  surety, 
notwithstanding  the  assent  of  the  administrator  himself  to 
such  decree. 

4th.  Because,  in  an  accounting  by  an  administrator,  be- 
fore the  ordinary,  when  pavments  appear  to  have  been  made 
by  him,  as  administrator,  tne  surety  has  a  right  to  claim  they 
should  be  applied  to  his  liabilities  as  administrator^  and  the 
charge  of  his  Honor,  that  such  payments  might  be  applied 
to  the  real  estate,  because  the  guardian  of  the  distributee 
agreed  so  to  apply  them,  is  erroneous,  as  operating  a  fraud 
upon  the  surety. 

6th.  Because  the  surety  has  a  right  to  claim  that  all  pay- 
ments made  by  the  administrator  to  the  distributee,  on  ac- 
count of  the  distributee's  share,  should  be  applied  to  that 
portion  of  the  estate  for  which  the  administrator  is  in  law 
liable,  and  his  Honor  should  have  so  instructed  the  jury. 

6th.  Because  the  verdict  of  the  jury  does  not  conform,  in 
amount,  to  the  principles  laid  down  by  the  Court. 

7th.  Because  the  verdict,  in  other  respects,  was  contrary 
to  law  and  evidence. 

Dudley^  for  the  motion. 
Hanna  4*  McQueen^  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

There  is  no  doubt  the  surety  is  not  bound  by  a  decree  of 
the  ordinary  against  an  administrator.  As  to  him  the  de- 
cree is  not  res  judicata.  It  is,  however,  prima  fade  evi- 
dence against  him,  and  he  must  discharge  himself  by  proof. 
In  this  case,  although  it  did  not  appear  on  the  face  ot  the  de- 
cree, it  was  clear  from  the  evidence,  that  the  share  of  Caro- 
line Adams,  of  the  land  which  had  been  allotted  in  the  par- 
tition to  W.  L.  Adams,  the  administrator,  had  been  brought 
into  the  account.  With  this  the  defendant,  as  surety,  could 
not  be  charged,  for  the  obvious  reason  that  it  was  not  in  his 
bond.  It  was,  therefore,  properly  excluded  in  the  verdict. — 
But  the  idea  of  the  defenaant's  counsel,  and  for  which  he  in- 
sisted in  his  argument,  seemed  to  be,  that  the  account  was  to 
be  expurgated  on  one  side  only,  and  that  the  credits  were  not 
examuiable.  But  this  cannot  be.  If  the  surety  be  entitled 
to  have  the  amount  charged  for  land,  excluded  from  the 
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account,  he  cannot  have  the  benefit  of  a  payment  made  on  ae-  CoLVMBri, 
count  of  the  same  land.    The  only  question,  therefore,  in  the  j^^^*  ^^^'  ^ 
case  is,  how  the  payment  made  on  account  of  the  debt,  for        -^. 
both  the  real  and  personal  estate,  is  to  be  applied.    The  rule  ^®  ^""7 
of  appropriation  seems  to  be  that,  if  there  be  several  debts,   MdCoUnm. 
the  debtor  has  a  right  to  appropriate  a  payment  to  the  dis- 
charge of  anv  one  of  them.    But  if  no  specific  appiopriation 
be  nuule,  ana  none  can  be  inferred,  then  the  right  belongs  to 
the  creditor  receiving  the  money.    If  there  be  none  by  either 
party,  then  the  law  will  apply  it.    (See  C.  J.  Tindall,  in  the 
case  of  MiUs  v.  Fowkes,  6  Bing.  N.  P.  435.) 

In  Pitman  an  Principal  arid  Surety^  113,  it  is  said  '' if  14  Law.  Lib. 
the  creditor  receive  the  payment,  it  must  be  on  such  terms 
as  the  debtor  will  pay  it,  however  improper  the  application 
may  be,  and  the  payment  will  bind  the  security;  the  latter 
having  no  control  whatever  as  to  the  way  in  which  the  prin- 
cipal Uiinks  proper  to  make  the  payment."  This  seems  to 
be  clearly  the  established  rule.  The  only  apparent  excep- 
tion is  the  case  of  Hiil  and  Natt  v«  Childs.  In  that  case  3  Dey.  966. 
the  sherifiT  had  two  writs  o(  fieri  facicLS^  in  &ivor  of  the  same 
plaintiff;  one  against  the  principal  debtor  alone,  and  the 
other  against  the  same  debtor  and  his  surety.  Money  was 
raised  by  sale  of  defendant's  property,  under  both  fi,  fals. — 
It  was  decided  it  should  be  applied  'prorata  to  both,  and  the 
defendant  had  no  right  to  control  its  application. 

In  that  case  the  payment  was  not  voluntarily,  but  raised 
by  legal  process.  In  voluntary  payments  the  debtor  may 
withhold  the  payment,  unless  the  creditor  will  accept  it  on 
his  terms ;  but  where  money  is  raised  under  a  /E.  fa,  the 
debtor  has  no  control  over  it.  It  must  be  applied  according 
to  law.  In  this  case  Adams,  the  debtor,  made  a  voluntary 
payment  It  was  paid  and  received  on  account  of  botn 
deots,  as  the  receipt  abundantly  shews.  If  he  had  applied 
it  all  to  the  land,  as  it  was  competent  for  him  to  do,  the  sure- 
ty would  have  had  no  legal  right  to  complain.  But  he  ap- 
plied it  equally  to  both  debts,  as  he  should  have  done,  and 
there  was  no  other  mode  of  appropriation  but  to  apply  it  fro 
raia^  as  was  done  by  the  Circuit  Court. 

The  motion  is  dismissed. 

Richardson,  J. — O'Neall,  J.— -Wardlaw,  J. — and 
Frost,  J. — concurred. 

Motion  refused. 
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M*"1S«'  ^^  Suftimet  V.  Murphy.    The  de^d,  conUlM^t,  ot  pht  nilder 

^  May,  iMg.  ^  ^hich  possession  is  acquired,  coastitutes  eolor  of  title,  and 

"^^      defines  or  '-shews  the  extent  of  the  occupant's  claim."    Look 

Y.        at  this  case  in  this  point  of  yiew,  and  there  can  be  no  difll- 

Bmtes.      culty  abont  it.    Nelson  was  in  possession ;  it  is  manifest  he 

SHiiLffift  ^'^'^^  ^^  ^'  ^^^  ^^")  ^^^  ^^^^  ^^  ^^^  character  of  the  plac 

^^        and  deed  of  Bourdeaux  :  his  possession  was,  therefore,  ad^ 

verse,  and  it  follows,  that  the  color  of  title  shewing  that  that 

ment  ot  in  bar  6f  the  plaiatiff 's  aotaon— now  in  oof  aetioa  of  trte- 
pus  to  try  tiile,  which  has  been  sabstitated  for  the  old  font  by 
ejectment,  the  plaintiff  is  permitted  to  recover  mesne  profits,  ts 
well  as  the  land  itself.  The  ^nisitiotL  of  his  title  by  the  defendant 
since  the  last  continuance,  could  not  operate  to  prevent  a  reoovery 
for  the  damages,  although  it  might  bar  a  recovery  as  to  the  land ; 
it  seems  to  me,  therefore,  that  there  was  no  necessity  to  plead  the 
deed  from  the  sheriff,  as  matter  arising  since  the  last  continuance,  bat 
that  it  may  be  given  in  evidence  under  the  general  issue. 

On  the  second  ground,  it  is  sufficient  to  say,  that  it  is  not  svipporl- 
ed  by  the  facts  as  reported,  and  as  they  appear  on  the  exeeatioa. 
A  levy  was  made  on  the  land  sold,  and  the  measure  implied  notUng 
fitaudulent  or  illegal 

On  the  third  ground,  the  case  must  go  back ;  fbr  admitting  that 
the  defendant  now  possesses  the  right  of  the  plaintiff  to  the  laa^ 
and  for  any  objections  which  have  been  made  to  the  sheriff's  deea 
on  this  argument,  or  in  the  grounds  taken,  he  certainly  does ;  yet 
the  plaintiff  may  be  entitled  to  damages  for  the  time  during  whidi 
the  defendant  held  in  opposition  to  that  title ;  and  the  fourtll  ground 
leads  to  the  consideration  of  the  defendant's  title. 

It  is  of  the  first  importance  that  the  rules  of  evidenoe  should  be 
clearly  defined,  well  understood,  and  correctly  applied.     Now,  in 
supplying  the  place  of  a  lost  deed,  or  that  of  one  which  never  ex- 
isted, to  complete  a  title,  there  are  two  distinct  rules  which  are  often- 
times most  strangely  confounded.    Presumptions  may  supply  the 
place  of  positive  proof--^here  are  two  kinds  of  presumptiona    The 
one  may  be  called  a  legal  presumption,  the  other  a  presumntioii  of 
fact     The  first  is  wholly  unconnected  with  the  idea  of  belief-^n 
fact,  it  is  opposed  to  it     It  is  a  mere  rule  of  law  to  supply  those 
defects  of  our  nature  and  the  nature  of  things,  which  cannot  othetwiae 
be  guarded  against — ^under  this  rule  the  party  must  rely  on  a  lont- 
oontinued  and  uninterrupted  possession.     The  rule  invests  wow, 
possession  with  the  title.    I  am  never  led  to  the  consideration  of 
this  subject,  but  my  mind  involuntarily  recurs  to  the  peculiarly 
happy  and  lucid  exposition  of  the  rule  by  Lord  Chancellor  Erskine; 
in  the  case  12  Yesey,  266-7,  he  observes,  that  it  has  been  said,  yoa 
cannot  presume  unless  vou  believe.    "  But  it  is  because  ^ere  are  Ho 
means  of  creating  belief  or  disbelief,  that  such  general  presumptions 
are  raised,  npon  subjects  of  which  there  is  no  record  or  written  mutti- 
knent    Therefore,  upon  the  weakness  and  infirmity  of  all  human  tri- 
bunals, judging  of  matters  of  antiquity,  instead  of  belief,  (which  must 
be  the  formation  of  the  judgment  upon  a  recent  transaction,)  Where 
the  circumstances  are  incapable  of  forming  any  thing  like  belieF, 
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possession  had  constructive  efiSact  over  the  two  hundred  acreS|  Ooftimsii, 
gave  to  him  a  perfect  title  to  the  whole,  by  five  years  posses-  ^^*  ^®*^* 
sion  before  1806.  But  it  is  said  Smith  and  Muckelrath  couid 
not  sue  him.  Why  not  J  he  claimed  to  hold  as  bis  own,  and 
against  them,  and  this  would  be,  for  every  such  purpose,  an 
ouster.  It  is  very  true,  that  they  could  only  have  recovered 
two-thirds,  if  they  could  have  recovered  lU  all.  For  it  mieht 
very  well  be,  that  Bourdeaux  having  conveyed  less  than  his 

the  l^gal  presiunpticm  holds  the  plaee  of  partieular  and  individiial 
belief,  mankind,  from  the  infinnity  and  necessity  of  their  sitoa* 
tion,  most,  for  the  preservation  of  their  property  and  rights,  have 
recoorse  to  some  general  prinoiple  to  take  the  plaoe  of  individusl 
and  speoifio  belief;  which  can  hold  onlv  ss  to  matters  within  our 
own  time,  upon  which  a  conclusion  can  be  formed  from  partioidar 
and  individual  knowledge." 

The  possession  must  be  at  least  20  years,  which  is  necessary  to 
raise  this  legal  presumption.  Where  the  fee  is  in  issue,  a  less  time 
has  been  held  sufficient,  where  the  freehold  was  not  in  question, 
under  what  is  called,  in  reference  to  partioular  cases,  a  license  to 
enter ;  but  these  are  not  cases  within  the  first  rule.  The  second  is  Seel  PhiOipa. 
the  rule  in  relation  to  the  presumption  of  f^ts ;  where  the  party 
undertakes  to  shew  that  in  point  of  fact  a  deed  did  exist,  there  he 
must  first  prove  such  circumstances  as  will  evidence  the  belief  of 
its  existence — next  the  loss  or  destruction,  and  lastly  the  contents. 
Now,  taking  these  rules  as  our  guide,  let  us  examine  whether  the 
defendant  supported  his  title  under  Rutledffa  The  possession  re- 
lied on,  cannot  be  said  to  have  commenced  before  1788  ;  for  the 
mere  act  of  running  the  land,  though  considered  for  some  purposes 
as  a  possession  or  entry,  cannot,  when  not  followed  up  with  an  ao- 
ta&l  pedis  passesno,  avail  anything  in  making  up  the  20  years — and 
though  the  possession  was  proved  satisfactorily  enough  as  to  much  of 
the  time  afterwards,  yet  there  is  not  very  clear  evidence  of  continued 
and  uninterrupted  possession,  which  is  necessary  to  raise  the  le^ 
presumption.  Here  it  may  be  proper  to  remark,  that  we  are  m- 
duced  to  express  our  opinions  on  the  various  grounds  taken,  that  we 
may  thereby  enable  the  parties  to  put  an  end  to  this  litigation  by 
the  next  triid.  When,  therefore,  the  case  goes  back,  if  further  proof 
can  be  made  on  the  subject  of  possession,  or  in  relation  to  the  exis- 
tence and  loss  of  the  deed,  it  may  of  course  bring  the  case  within  the 
rules  laid  down  by  the  court,  and  if  in  other  respects  the  difficulties 
on  either  side  be  removed,  the  case  may  terminate  diflBurently  from 
what  the  court  now  supposes  must  be  the  result 

The  defendant,  then,  did  not  supply  the  want  of  his  deed  under 
the  first  rule,  as  to  presumption. 

Now,  what  was  the  proof  under  the  second  rule?  a  deed  was  seen 
for  this  land,  signed  by  one  Evans;  was  supposed  to  be  the  deed 
of  the  grantor,  being  with  the  other  papers  relating  to  the  title — 
thus  far,  the  circumstances  were  very  strong  and  satisfactory,  but 
then  one  of  the  witnesses  who  testified  to  having  seen  the  deed, 
spoke  of  the  subscribing  witnesses  as  persons  who  were  known  to 
have  lived  in  this  State— the  sister  of  the  grantee  and  Mr.  Oliver 
64 
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CoLuiorA,  interest,  his  title  to  Nelson  would  be  sustained.  But  be  that 
May,  1849.  ^  ^^  j^  may,  and  I  know  the  proposition  is  not  free  from  diffi- 
^  culties,  yet,  certamly,  if  a  tenant,  after  notice  of  holding  in 
his  own  right,  or  a  purchaser  under  a  parol  agreement,  or  a 
child  under  a  parol  gift,  may  set  up  an  actual  pedis  possesHo 
for  the  statutory  period,  as  a  title,  much  more  can  one  buying 
absolutely  and  unreservedly  from  one  ot  three  tenants  la 
common,  without  any  reference  to  the  title  of  the  other  two, 

Cromwell,  and  no  aoconnt  is  given  of  them,  nor  any  evidence  to 
satiBfy  the  mind  whether  they  be  dead  or  alive.  Next,  as  to  the 
loss — after  sufficient  proof  of  the  existence,  the  slightest  evidence 
of  loss  is  sufficient,  for  although  it  is  easy  to  ascertain  that  one  has 
lost  his  deed,  it  is  oftentimes  very  difficult  to  tell  how  the  loss  oc- 
curred. Sometimes  a  house  is  hurnt,  and  it  is  known  that  certain 
papers  were  in  it;  a  vessel  lost  at  sea,  with  one  on  board  who  has  in 
his  possession  all  his  papers ;  in  these  and  such  like  cases,  it  is  very 
easy  to  prove  how  the  loss  happened,  but  in  general  it  is  difficult, 
from  the  very  nature  of  things,  to  perceive  how  a  loss  happens, 
and  I  am  therefore  satisfied  with  the  evidence  on  that  point  But 
when  proved,  it  still  remains  to  prove  the  contents ;  and  as  to  this 
point,  it  may  be  said  there  was  no  proof,  for  although  there  are  cases 
in  which  the  fact  of  possession,  short  of  20  years,  will  aid  in  the 
proof  of  the  contents  of  the  deed,  this  is  not  one  of  them ;  those 
are  cases  in  which  proof  is  given  that  there  was  an  undertaking  or 
a  duty  to  make  a  deed,  as  where  the  party  in  possession  is  entitled 
to  the  deed  under  a  contract  or  a  trust ;  as  in  Stoutenborough  and 

7  Johnson,  5.  others  V.  Matcy^  an  agreement  for  the  sale  and  conveyance  of  a 
piece  of  land,  dated  in  ]  689,  was  produced  in  evidence ;  the  jury 
were  allowed  in  1809  to  presume  a  conveyance  pursuant  to  the 
agreement ;  or  where  one  is  entitled  to  a  conveyance  under  a 
will,  and  he  and  his  heirs  have  been  50  years  in  possession,  as 

1  Cain.  64.  ™  ^'^  Ihfck  v.  Van  Berrien ;  or  where  trustees  were  directed  to 
convey  to  the  cestuique  trusty  upon  his  attaining  the  age  of  21,  it 
was  held  that  the  cestuique  trust  being  in  possession  only  4  years 
after  he  arrived  at  age,  a  presumption  of  a  deed  might  arise,  for  it 
was  the  duty  of  the  trustees  to  do  so,  and  a  court  of  equity  would 
have  compelled  them  if  they  refused ;  and  here  it  is  proper  to  re- 
mark,  the  possession  alone  is  not  the  predicate  of  the  presumption, 
but  that,  taken  in  connection  with  the  previous  fact  as  to  his  right  to 
the  conveyance,  and  the  nature  and  extent  of  the  conveyance,  it 
completes  the  proof.  The  possession  in  the  case  before  us,  may 
have  been  under  a  lease  for  years  or  life.  There  was  nothing  which 
would  lead  satisfactorily  to  a  conclusion  as  to  the  extent  of  interest 
conveyed,  but  I  should  not  be  surprised  if  satisfactory  proof  could 
jet  be  obtained,  for  it  was  the  practice  of  those  older  times  to 
reeord  every  paper  which  related  to  land. 

As  to  the  fifth  ground,  it  is  only  necessary  to  remark  that  the 
fiaet  of  the  grantee's  having  left  a  son,  who  died  in  1792,  leaving  2 
infant  children,  could  not  affect  the  possession,  as  they  neither  en- 
tered nor  claimed,  nor  in  any  wise  rebut  the  presumption  of  a  con- 
veyance from  the  grantee.     But  if  it  furnishes  a  presumption  of 
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do  so.—  Willison  v.  Watkins,  3  Pet.  49 ;  Simmons  v.  Par-  ^^^'"gi^ 
sons,  2  Hill,  292,  note ;  Roberts  v.  Roberts,  2  McC.  268 ;  Sumr  ^^^  *^ 
mer  v.  Murph,  2  Hill,  488 ;  McElwee  v.  Martin,  2  Hill,  496. 
These  views  on  the  two  questions  discussed,  shew  that  the 
title  was  in  the  defendant,  and  that  the  plaintiff  had  nonet. 
It  is,  therefore,  unnecessary  to  decide  the  question,  whether 
an  infant  is  entitled  to  10  years,  after  he  attains  to  full  age, 
under  the  Act  of  1824,  to  bring  his  action  for  the  recovery  of 
land,  in  the  possession  of  the  defendant,  or  is  confined  to  five 
years  under  the  Act  of  '88.    This  interesting  and  important 

any  thing  more  than  that  neglect  which  is  so  common  in  the  coun- 
try, it  would  rather  raise  a  presumption  of  a  knowledge  that  their 
ancestor  had  conveyed — but  that  would  be  rebutted  by  the  evidenoe 
of  the  younger  Evans. 

The  sixth  ground  has  been  sufficiently  noticed  in.  my  previous 
remarks. 

The  seventh  implies  that  it  was  necessary  for  the  defendant  to  do 
that  which  the  plaintiff  had  done  for  him — ^to  prove  that  he  entered 
under  Hugh  Young ;  but  if  it  should  be  said  that  the  plaintiff  only 
stated  that  the  defendant  claimed  under  Hugh  Young,  theU,  taken 
with  his  possession,  would  raise  a  strong  presumption  of  the  fact 

The  eighth  ground  relates  to  the  statute  of  limitations,  which  has 
not  been  relied  on. 

The  ninth  ground  involves  this  proposition,  that  a  posseaaon  of 
20  years  under  a  deed,  would  not  be  as  good  notice  as  recording — ^a 
proposition  which  I  think  carries  on  its  face  an  obvious  o^ntradio- 
tion.  If  the  recording  of  the  junior  title  made  by  the  two  distribu- 
tees of  the  grantee  was  notice  of  a  claim  in  one  who  was  out  of 
possession,  I  would  say  that,  a  Jortwri,  the  long  possession  under 
the  grantee,  though  occasionally  interrupted,  would  be  much  better 
notice  of  claim  by  him  who  was  in  possession ;  but  the  question  does 
not  arise  in  the  case,  and  this  is  a  sufficient  expression  of  the  opinion 
of  this  Court,  should  it  be  further  urged  by  the  plaintiff. 

In  the  case  of  Weaver  v.  Ingram  Judge  Nott  remarks,  (in  rela-  i  NottA  Mo- 
tion to  the  effect  of  such  a  deed  from  the  sheriff  of  plaintiff's  right,    coid,  9Q0« 
though  not  made  to  the  defendant ;)  ^  that  in  any  event  the  plaintiff 
would  have  been  entitled  to  such  damages  as  he  had  sustained  be- 
fore the  sale  by  the  sheriff." 

If  a  term  expires  pending  an  action,  the  party  shall  not  li*V0QB*-mi  iSL\ 
possession,  but  he  may  have  damages;  and  that  on  that  account,  and  ^^  ejectmnt 
to  lessen  the  damages,  the  title  was  admissible,  though  in  another.  F.  -reidict  and 
The  verdict  therefore  in  this,  is  wrong,  and  the  case  must  go  back,    judgment 
and  if  no  other  evidence  is  produced,  the  plaintiff  will  be  entitled 
to  a  verdict  for  his  damages  up  to  the  time  of  the  sale  of  his  rights 
by  the  sheriff. 

The  motion  is  granted. 

Johnson,  J. — and  Evans,  J.— concurred.* 
Motion  grofnied, 

*When  this  cue  was  decided,  the  Court  of  Appeals  was  a  distinct  tribunal 
consisting  of  three  judges. 
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^in0'2&  QU^tioD  is  reserved  for  further  argument  and  consideration, 

_    1^       ^^^  motion  for  new  trial  is  granted. 

T.  Richardson,  J. — Evans,  J. — Wabdlaw,  J. — and  Frost, 

BiOTBi.     J.— concurred. 

Motion  granted. 


The  State  v.  Jimes  Braion,  {Big.) 

Where  in  an  indictment,  there  is  one  good  count  and  the  others  are  defectire,  iC 

the  proof  appjies  to  the  good  count,  judgment  wUl  be  given  accordingly. 
In  organizing  a  jury  for  the  trial  of  a  criminal  case,  the  practice  is  to  present  to 

the  prisoner  for  challenge,  the  juries  number  one  and  two,  impanneled  and 

sworn,  beginning  with  the  foreman  of  jury  number  one ;  and  after  these  are 

Qxhaosted  by  challenge,  then  to  present  successiyely  the  supemnmeraries  as 

drawn  on  the  first  day  of  the  term. 
The  faets  of  inTeigling,  penuadinga  slave  to  leave  his  owner,  and  then  carrying 

off  the  slave  so  that  his  owner  is  deprived  of  his  servics,  make  one  offence,  and 

constitute  stealing  a  slave  under  the  Act  of  1754. 
The  evidence  of  an  accomplice  is  altogether  for  the  jury,  and  they,  if  they  please^ 

may  act  upon  it  without  any  confirmation  of  his  statement 
Qaefv,  whether  if  a  jury  after  being  told  they  ought  not  to  convict  a  prisoner  on 

the  uncorroborated  evidence  of  an  accomplice,  should  yet  do  so,  their  veidiet 

must  be  supportedl 

Before  O'Neall,  J.  at  Kershaw^  Spring  Tertn^  1849. 

In  this  case  the  prisoner  was  indicted  for  steaUng  three 
slaves,  Isaac,  Terg,  and  Hagar,  and  for  aiding  them  to  run 
away. 

It  appeared,  that  on  the  28th  of  January  last,  at  night,  John 
Truesdale,  of  Kershaw  district,  and  within  the  limits  of  the 
same,  lost  two  slaves,  Isaac  and  Hagar.  A  month  or  five 
weeks  previous,  Yerg  had  run  away  from  him.  Isaac  and 
Hagar  aisappeared  at  night.  Hagar's  children,  one  two  years 
old,  the  other  a  sucking  child,  were  gone  at  night :  but  in  the 
morning  were  found  in  the  mother's  house.  The  owner  lost 
at  the  Ume  of  their  flight,  $3000  in  money,  part  paper,  part 
silver.  The  woman  Hagar  was  a  house  servant.  The  mo- 
ney was  in  a  small  trunk,  in  a  desk,— both  were  locked.  All 
was  right  when  Truesdale  went  to  church,  on  Sunday ;  on 
Monday  morning,  he  found  the  desk  broken  open, — the  small 
trunk  had  been  unlocked  and  relocked.  The  money  was 
ffone.  The  slaves  were  gone  a  month  or  two,  and  were  brought 
back  by  Jesse  and  John  Truesdale  and  George  Cato.    n  ho 


APPEALS  AT  LAW-  a\9 

gtole  the  negroes,  or  aided  them  in  running  away,  was  the  Colombta. 
great  que.stion  ?  They  were  found  in  the  neighborhood  of  Jef-  ^^^*  *^' 
ferson,  Tazewell  county,  Virginia,  in  the  possession  of  Biff^  _^  ^ 
MatUh  James  Brown.    He  was  arrested  and  put  in  jail.    Kfe   The^tate 
was  brought  back  under  a  requisition  from  the  governor.  He     Btowil 
and  the  negroes  were  under  assumed  names  in  Virginia :  the 
negroes  were  called  John  Jacobs,  Benj.  Jacobs,  and  Rachel 
Jacobs,  in  a  free  pass  in  their  possession,  and  these  were  the 
names  which  big  mouth  James  said  the  prisoner  gave  them 
before  leaving. 

Big  mouth  James  Brown  was  sworn,  as  a  witness  for  the 
State,  and  testified  that  a  week  or  two  before  the  negroes 
were  taken  ofi*,  he  was  at  the  house  of  the  prisoner — who  told 
him,  that  he  had  a  notion  to  get  Truesdale's  negroes  to  get 
into  his  pile  of  money,  bring  it  to  hitn,  and  then  he  would 
take  them,  the  negroes,  to  a  free  State.  This  was  repeated 
the  same  week.  On  the  Sunday  night  that  the  negroes  left 
their  master,  the  prisoner,  (and  the  witness'  brother,  Thomas 
M.  Brown,  who  was  indicted  with  the  prisoner,  but  was  ac- 
quitted by  the  jury)  came  to  the  witness'  house.  He  said  he 
was  asleep  when  they  came;  they  hfillowed  until  they  awoke 
him.  (He  testified  that  Mrs.  Jane  Dozier  was  there,  when 
they  came :  she  testified  that  the  fact  was  so.)  On  being  rous* 
ed,  the  witness  asked  where  they  had  been.  They  replied 
they  had  been  to  his  (witness')  father's — and  were  going  home. 
The  prisoner  said  to  the  witness,  he  wished  to  see  him.  On 
walking  aside,  the  prisoner  said,  ^^I have  got  it  /"  "Got  what  ?" 
was  the  witness'  inquiry.  "  I  have  got  the  money,  $1,100," 
and  wanted  him  to  go  with  the  negroes.  The  prisoner  said 
the  negroes  were  there;  went  with  him  and  found  the  negroes 
within  one  hundred  and  fifty  yards.  There  were  three  of 
Truesdale's  slaves,  Verg,  Isaac,  and  Hagar.  They  were  di- 
rected to  go  to  the  head  of  Granny's  Quarter  ;  the  prisoner 
told  them  he  would  come  to  them  next  day.  The  next  day, 
(Monday)  the  witness,  according  to  appointment,  went  to  the 
bouse  of  the  prisoner.  He  (prisoner)  took  him,  witness,  out, 
walked  a  little  piece,  kickea  over  the  leaves,  and  took  up 
$202  in  silver — he  then  walked  further  and  produced  $300  in 
paper,  mostly  $10  bills.  fThis  corresponded  with  the  paper 
money  lost  by  Truesdale.)  The  prisoner  gave  him,  he  said, 
over  $300,  (50  of  it  to  bear  expenses)  to  go  with  the  negroes 
to  a  free  State.  He  was,  he  said,  to  start  that  night  (Monday). 
He  said  his  brother  Thomas  and  John  Roach  were  there 
Monday  night.  (This  was  corroborated  by  Roach  when 
sworn.)  In  consequence  of  a  pack  of  dogs  trailing  and  jump- 
ing into  the  prisoner's  yard,  he,  witness,  became  alarmed, 
and  thought  that  persons  were  searching  for  the  negroes,  ana 
after  stapng  until  11  o'clock,  went  home,  intendiugto  aban^ 
don  the  trip.    He  however  returned  Jhe  next  day,  Tuesday, 
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CoLiTMBu,    and  started  with  the  negroes  that  night.    He  said  he  parted 
May,  1849.   Tuesday  with  his  brother  Tom,  the  prisoner,  and  Roach,  at 

* "^ '  the  big  road — they  went  on  to  DarHngton.    He  said  the  pa- 

The  Scata  p^^,  shewn  him  he  believed  to  be  the  same  which  the  ne- 
Brown.  groes  had  when  arrested.  It  purported  to  be  a  free  pass  for 
John  Jacobs,  Benj.  Jacobs  and  Rachel  Jacobs :  it  was,  how- 
ever, not  sufficiently  proved  to  be  read  in  evidence.  For  the 
witness  said  he  could  not  read :  his  brother  Tom,  he  said,  was 
writing,  at  the  prisoner's,  on  Monday  night :  and  the  prisoner 
told  him  he  was  to  give  Tom  $200  for  writing  a  free  pass. 
The  prisoner,  he  said,  told  him  to  tell  anv  one  who  might 
follow,  that  the  negroes  were  free,  and  had  hired  him  to  car- 
ry them  off.  He  advised  him  to  arm  himself,  and  if  any  bo- 
dy followed,  to  kill  the  pursuer  and  the  negroes,  and  throw 
their  bodies  in  the  river,  like  MurrelL  The  prisoner  told  the 
negroes  to  go  on  towards  Chesterfield  C.  H :  the  witness  was 
to  have  met  them  on  Monday  night.  The  witness,  however, 
did  not  start,  as  has  been  stated,  until  Tuesday  night.  He 
met  and  swapped  horses  with  a  man  named  Evans:  he  pass- 
ed Hough's, — and  met  the  negroes  beyond  Lynch's  creek. 
The  witness  said  he  himself  went  on  to  Chesterfield  C.  H., 
stopped  at  Robinson's — was  in  the  workshop  of  Moore,  told 
him  he  expected  vo  meet  his  brother,  Tom,  there.  He  return- 
ed to  the  negroes,  went  on  with  them  to  Wadesboro',  Mo.  Ca.. 
where  he  bought  a  carryall.  He  pursued  his  journey,  ana 
got  as  far  as  Jefferson,  Tazewell  county,  7a.  Before  reach- 
ing that  place,  he  broke  down  the  carryall. — He  said  he  left 
the  negroes  in  the  borders  of  the  village.  He  bought  a  sad- 
dle and  started  back  home.  The  negroes,  he  started  on  to- 
wards Ohio.  In  the  village  of  Jefferson,  he  said,  he  saw  the 
witness  Nash.  He  said  he  swapped  horses  twice — the  first 
time  he  gave  $40  boot — next  time  $10 :  he  paid,  he  said,  $10 
bills.  He  proved  further,  that  when  Verg  first  went  off,  it 
was  reported  that  Truesdale  had  lost  some  money ;  the  priso- 
ner said  he  wished  they  had  brought  it  to  him,  he  would  have 
concealed  it  for  them.  The  prisoner,  he  said,  had  moved  to 
the  place  where  he  lived,  when  this  felony  was  commuted,  a 
little  after  Christmas. 

He  said,  on  his  cross-examination,  that  he  was  arrested  by 
Gillespie  and  others,  where  his  carryall  broke  down,  20  miles 
from  Jeffersonville ;  he  and  the  negroes  were  put  in  jail. 
When  the  Truesdales  and  Cato  came  on  for  the  negroes,  they 
told  him  the  prisoner  and  Thomas  were  suspected,  and  had 
been  taken  up.  He  told  them  he  could  not  clear  the  prisoner, 
but  he  thought  his  brother  had'nt  much  hand  in  it  Ballara 
(Thomas  P.)  went  on  for  the  witness  under  the  governor's 
requisition — to  him  the  witness  said,  on  the  third  day  after 
bis  arrival,  he  made  the  statement,  which  he  proved  and 
which  is  set  out.    He  said  they  had  a  lively  time  on  the  road 
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home.    He  said  when  he  was  arrested,  he  determined  to  tell  Columma, 
the  truth,  and  let  people  judge  for  themselves.    He  hoped,  ^*^™^ 
he  said,  by  telling  the  truth  it  would  go  lighter  with  him.  ^      * 

This  was  the  statement  made  by  the  accomplice,  and  if  he    *  "•^  •*** 
was  to  be  believed,  there  could  be  no  doubt  about  the  guilt  of     Biown. 
the  prisoner.    There  were  many  circumstances  proved  in  cor- 
roboration, besides  those  which  have  been  alluded  to.    It  ap* 
Sared  from  Roach's  testimony,  that  Thomas  was  engaged  on 
onday  night,  in  writing  some  papers,  at  the  prisoner's  house — 
part  of  this  was,  as  he  said,  about  a  bargain  for  a  milldam,  be- 
tween big  mouth  James  Brown  and  Thomas.    The  prisoner, 
big  mouth  Jim,  and  Thomas,  all  went  out,  and  when  they  came 
in,  more  writing  was  done,  which  was  handed  to  big  mouth 
Jim.    He  said  two  pieces  of  writing  were  done.    It  appeared 
from  Roach's  testimony,  that  the  day  after  big-mouth  Jim  had 
been  at  Chesterfield  C.  H.,  the  prisoner,  Thomas  and  himself 
were  at  the  same  place,  and  were  there  told  by  Moore,  that 
big-mouth  Jim  had  been  there  the  day  before,  enquiring  for 
Thomas.    Both  Thomas  and  the  prisoner,  on  being  asked  by 
Ballard  where  big-mouth  Jim  was,  said  he  was  in  Williams- 
burgh,  looking  out  for  a  job.    When  they  (Thomas  and  the 
prisoner)  were  about  being  arrested  in  Darlington,  Ballard 
asked  the  prisoner  if  he  knew  why  he  was  to  be  arrested ; 
he  said  "  yes."    Ballard  told  Cato  to  arrest  him.  The  prison^ 
er  asked,  why  they  suspected  him  ?  He  (the  prisoner)  said 
he  supposed  it  was  negroes'  proof.    The  witness,  Ballard, 
said  yes,  and  plenty  of  other  circumstances.    It  appeared  in 
Roach's  proof,  that  before  the  occasion  of  which  Ballard  spoke, 
Cato  had  been  sent  in  pursuit  of  the  prisoner  and  Thomas, 
and  meeting  them  on  their  return  from  Chesterfield,  he  tola 
them  his  business,  and  that  they  were  8usi)ected  of  stealing 
the  negroes — but  as  he  did  not  find  them  in  their  possession, 
it  was  not  worth  while  to  serve  the  warrant.    Notwithstand- 
ing this,  they  went  on  to  work  in  Darlington,  at  Law'sT,  as 
they  had  previously  intended.    It  appeared  from  the  proof  of 
J.  N.  Nash,  that  the  witness,  big  mouth  Jim,  was  in  the  vil- 
lage of  Jefferson,  Tazewell  county,  Va.,  about  the  time  he 
mentioned.    That  he  there  bought  a  saddle,  and  was  arrest- 
ed by  the  persons  he  had  named,  in  Smyth  county,  about  20 
miles  from  Jefferson.    The  negroes,  he  said,  were  taken  three 
miles  from  the  village,  on  the  road  leading  to  Kentucky  and 
the  Ohio  river,  distant  160  miles.    He  said  the  negroes  had 
the  free  pass  already  spoken  of,  and  called  themselves  Ben 
Jacobs,  John  Jacobs  and  Rachel  Jacobs.    It  appeared,  also, 
from  the  proof  of  Milly  West,  that  on  Monday  after  the  mo- 
ney was  stolen  and  the  negroes  had  left  their  master,  she 
saw  three  persons,  about  9  A.  M.,  talking  together  in  the  bush- 
es near  the  prisoner's.    The  moment  she  was  seen,  they  re- 
turned to  the  house.    The  next  morning,  Tuesday,  7  or  8 
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Counau,  o'dock,  she  said  she  saw  the  prisoner  and  big  mouth  Jim 
May,  1649.  talking  ti^ether  behind  the  house.  Roach  and  Tom  were 
^^  ""  '  greasing  the  bnggy.  The  prisoner  called  her  to  wait,  he  then 
brought  her  $5  lo  pay  to  her  son.  The  Sunday  night  before, 
after  dark,  at  the  prisoner's  house,  he  offered  to  pay  the  same 
debt  out  of  a  $2U  bill  which  he  showed,  if  change  could  be 
had :  The  proof  was  clear,  that  near  the  prisoner's  house  there 
had  been  six  fires,  (apparently  carnp^)  on  the  branch,  three 
on  each  side.  From  their  appearance,  they  corresponded  pret- 
ty well  with  the  time  when  Yerg  was  runaway.  They  had 
been,  before  they  were  discovered  by  the  witnesses,  carefully 
covered  over  with  pine  straw. 

The  case  was  carefully  explained,  and  fairly  submitted  to 
the  jury,  who  acquitted  Thomas  M.  Brown,  and  convicted 
the  prisoner  James  Brown,  "  and  I  regret  to  be  obliged  to  say, 
(saia  the  Circuit  Judge,)  that  I  think  the  conviction  was  in 
every  reaped  right  upon  thefcuUs" 

The  prisoner  appealed,  upon  the  annexed  grounds: 

1.  Because  after  juries  No.  I  and  2  were  exhausted  by 
challenge  by  the  prisoner  and  the  State,  without  obtaining  a 
jury,  it  was  the  right  of  the  prisoner  then  to  have  the  names 
of  the  supernumerary  jurors  put  into  a  box  or  glass  and  drawn, 
and  to  take  or  challenge  them  as  they  should  then  be  drawn 
and  called ;  and  his  Honor  erred  in  ruling  otherwise,  and  com- 
pelling the  prisoner  to  take  or  challenge  the  jurors  in  order  in 
which  the  Clerk  had  drawn  and  arranged  the  names  on  Mon- 
day, when  juries  I  and  2  were  organized. 

2.  Because  the  counts  in  the  indictment  which  charge  the 
prisoner  with  inveigling,  stealing,  and  carrying  away  the  said 
slaves,  and  with  hireing,  aiding  and  counselling  James  Brown 
(or  any  other  person)  to  inveigle,  steal,  and  carry  away  the 
said  slaves,  were  not  made  out  by  the  evidence. 

3.  Because  the  count  in  the  indictment,  charging  the  pri- 
soner with  aiding  the  said  slaves  in  running  away  and  de- 
parting from  their  master's  service,  was  not  sustained  by  the 
evidence ;  for  if  the  evidence  was  to  be  credited,  it  proved 
that  the  prisoner  first  harbored^  concealed^  and  entertained  ihe 
said  slaves,  and  afterwards  hired  the  witness  James  Brown 
t0  aid  them  in  going  to  the  State  of  Ohio. 

4.  Because  the  evidence  of  the  witness  James  Brown  was, 
that  the  prisoner  hired  him  to  carry  the  said  negroes  to  Ohio, 
and  let  them  at  liberty ;  and  this  is  not  larceny^  and  there- 
fore his  Honor  erred  in  charging  the  jury  to  find  the  prisoner 
guilty  on  that  evidence. 

6.  Because  the  indictment  charges  two  distinct  and  differ- 
ent crimes  against  the  prisoner,  and  the  verdict  was  guilty 
generally, 

6.  Because  his  Honor  charged  the  jury  that  they  had  the 
right  to  find  the  prisoner  guilty  upon  the  evidence  of  the 
witness  James  Brown,  if  it  was  uncorroborated. 
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7.  Because  his  Honor  charged  the  jury,  that  the  witness  CAunmi, 
James  Brown  was  fully  corr^bc>rated  in  his  statement  against  ^^^*  ^^^* 
the  prisoner  in  the  following  facts  which  were  proved  by*^^! — ^ 
other  witnesses,  viz:  that  the  prisoner  came  to  his  house  late   '^^^^'^ 
Simday  night,  that  he  and  they  were  together  at  the  bouse 
of  the  prisoner  next  morning  and  night,  that  he  swapped  hor- 
ses on  the  route  and  bought  a  saddle  in  Virginia,  &c.  Where* 
as  these  facts  can  have  no  connection  with  the  crime  charsed 
against  the  prisoner,  and  <*  the  corroboration  of  an  accomplice 
must  be  by  facts,  the  truth  or  falsehood  of  which  goes  to  prove 
or  disprove  the  offence  charged  against  the  prisoner." 

8.  Because  his  Honor  charged  the  jury  that  the  prisoners 
were  clearly  guilty  beyond  a  rational  doubt. 

9.  Because  the  verclict  was  against  the  law  and  evidence 
of  the  case. 

The  prisoner  also  moved  that  the  judgment  be  arrested, 

1.  Because  it  being  charged  in  one  count  of  the  indictment 
that  the  said  James  Brown  and  Thomas  M.  Brown  did  felo- 
niously hire,  aid  and  counsel  one  James  Brown,  sou  of  Wil- 
son Brown,  to  inveigle,  steal  and  carry  away  the  said  slave 
Isaac;  and  in  the  count  next  immediately  following,  it  being 
charged  that  the  said  James  Brown  and  Thomas  M.  Brown, 
one  other  negro  slave  named  Isaac,  the  property,  d&c.  did  aid 
in  running  away ;  and  it  being  charged  in  all  the  subsequent 
counts  in  the  said  indictment,  that  the  said  James  Brown  and 
Thomas  M.  Brown,  dec.  It  is  respectfully  submitted  the 
Court  cannot  know  by  the  said  indictment  which  of  the  said 
James  Browns  is  charged  in  the  said  counts. 

2.  Because  in  the  3d,  4ih,  6ih,  and  6th  counts,  James 
Brown,  the  son  of  Wilson  BrowUi  is  ex  vi  termini^  charged, 
with  the  offence  therein  set  out. 

3.  Because  the  said  indictment  is  so  defective,  vague,  inde- 
finite and  uncertain,  that  the  Court  cannot  know  by  it  that 
the  prisoner  is  the  party  found  guilty  by  the  juiy. 

And  for  a  new  trial,  on  the  same  grounds,  in  addition  to 
those  above,  and  on  the  further  ground  that  the  prisoner  was 
surprised  by  that  part  of  the  statement  of  the  witness  (Big 
Mouth  James  Brown,)  in  which  he  said  the  free  pass  was 
written  by  Thomas  M.  Brown. 

Smart,  for  the  motion. 

Fair^  solicitor,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

This  prisoner,  with  Thomas  M.  Brown,  was  indicted  in 
six  counts,  the  first  that  they  did  inreigle,  steal  and  cany 
away  a  slave  named  Isaac,  tne  property  of  John  Truesdale : 
2d.  That  they  did  hire,  aid  and  counsel  one  James  Brown, 
son  of  Wilson,  to  inveigle,  steal  and  carry  away  the  same 
slave:  3d.  That  they /Ae^atd James  Hrown  and  Thomas M. 
Brown  did  aid  the  said  slave  in  runnmg  away  and  depart* 
66 
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^y^ga»  ftig  ftom  his  master^  service.  4lh,  5ih,  and  6th,  are  repeti- 
"'^»  *^*  fions  of  iho  same  counts,  except  that  they  charge  ihe  felooiea 
as  committed  with  the  three  slaves,  Isaac,  Hagar,  aiid  Vetg^ 
The  objections,  in  arrest  of  judgment,  areahosether  the  re* 
stilt  ol  a  strained  construction.  The  word  ''sata,"  which  the 
prisoner's  counsel  supposes  may  be  applied  to  James  BruwDy 
son  of  Wilson,  (more  usuaHy  called  big  mouth  James  Brown,) 
instead  of  the  prisoner,  is  a  plain  misreading  of  the  counts. 
The  word,  according  to  every  known  rule  of  construction,  ap* 
plies  to  the  prisoner,  who  upon  his  arraignment  pleaded  ta 
the  indictment  by  the  name  with  which  he  was  charged. 
There  is  therefore  no  s;ich  uncertainty  in  the  indictment,  as 
would  arrest  the  judgment.  But  if  there  were  any  nnoertaiiir 
ty  in  the  five  last  counts,  there  is  none  whatever  in  the  first, 
and  upon  that  judgment  must  be  given  against  the  prisoner. 
For  it  is  in  vain  to  urge  where  there  is  one  good  count,  that 
there  are  other  bad  ones :  if  the  proof  applies  lo  the  good  count, 
judgment  will  be  given  accordingly.  This  matter  was  ooa- 
3BaU.73.  sidered  and  discussed  in  the  State  v.  Crcutk,  and  to  the  rau 
soning  there  1  have  nothing  now  to  add. 

The  naotion  for  new  trial  presents,  first,  the  ground  that 
llie  prisoner  had  the  right  to  have  the  names  of  the  supenm- 
merary  jurors  (who  had  been  drawn  and  arranged  on  Mod* 
day,)  redrawn,  and  presented  successively,  as  drawn,  to  the 
pi'isoi^r  for  bis  chal^tenge.  Before  1  consider  this  or  any  of 
the  other  grounds,  it  is  proper  that  1  shonid  remark,  that  I 
never  saw  the  grounds  of  appeal,  until  read  in  this  Court. 
The  prisoner's  counsel  tokl  me  hewottld  appeal,  biiil  furnish* 
ed  no  grounds:  the  brief  i^Herval  between  the  close  of  a  seven 
weeks  Circuit  of  iiK*essani  labor,  and  the  meeting  of  the  Court 
of  Appeals,  was  the  only  opportunity  I  had  ui  make  out  my 
ne|K>ris.  Rather  than  delay  this,  and  other  cases  of  the  same 
attorney,  I  made  out  the  reports  iu  which  he  was  coacemecL 
and  forwarded  them  to  him  :  and  to  this  report,  he  hasadded 
such  grounds  as  he  chose,  and  of  course  they  are  not  noticed  by 
the  report.  This  course  is  altogether  wrong :  and  hereafter 
if  notice,  in  writirfg,  of  appeal  be  not  furuished,  according  to 
the  rule  of  Court,  the  appeal  will  tiot  be  noticed,  and  paniss 
must  bear  the  consequences. 

It  may  be,  and  very  possibly  the  prisoner's  coisnse)  did,  on 
the  Clerk  beginning  to  call  the  supernumerary  jurors,  si^gest 
that  they  ought  to  be  drawn  over ;  and  that  he  was  told,  that 
9Bp6tn,  4iathe  case  of  the  State  v.  hieinback  settled  the  praciice,  and 
that  the  Clerk  was  pursuing  the  proper  course.  But  it  made 
so  little  irppreasioQ  on  my  mind,  that  1  had  entirely  forgotten 
it,  and  were  it  not  ttiat  the  cotuisol  asserts  it  to  be  so,  I  could 
not  say  that  any  thijig  of  tiie  kind  took  place.  If  it  had  been 
seriously  pressed,  and  1  had  thongbt  it  could  have  benefitted, 
ani  fwt  injured  the  prisoner ^  I  think  it  very  likely,  ex  sped- 
aligratioj  I  might  have  indulged  the  whim  ! 
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But  asfliitning  every  thidg  the  priBoner't  counsel  desires,  I  Sl^'*^h 
think  the  course  pursued  was  right.  It  has,  from  my  first. ^^'  ^* 
recollection  of  criminal  practice,  been  the  practice  lo  present 
to  the  priscmei  the  jurors  for  eiiallenge,  begiiiuing  with  the 
foreman  of  jury  No.  l,and  running  through  the  petit  and  plea 
jurors  No.  1  and  2^  impannelled  and  sworn,  and  then  to  pre* 
sent,  successively,  the  supernumeraries,  as  drawn  on  Mon* 
day«  The  first  questioning  of  this  course  began,  on  the  part 
of  a  Yery  experienced  and  zealous  counsel,  A.  W.  ThonrisoUt 
Esqr.,  in  the  case  of  the  SteUe  v.  Resolved  Slack.  Judge  Col-  i  Bail.  330. 
cock,  in  thai  case,  speaking  of  presenting  the  jurons,  in  the 
order  in  which  they  were  impannelled,  to  the  prisoner  for 
challenge,  very  justly  and  pertinently  observes : — ^'  But  there 
ean  be  no  well  founded  obj<*ction  to  calling  over  the  jury  in 
the  manner  in  which  the  Clerk  proceeded  in  this  case;  and 
if  there  were^  n6  injury  could  reeult  to  the  prisoner^  for  he  is 
not  thereby  precluded  from  his  right  of  chatleugSj  nor  even^ 
restrained  in  its  exercise.  If  he  proceeds  {in  his  challenges) 
in  the  manner  in  which  the  law  directs  him  to  proceed^  it  is 
wholly  immaterial  how  the  panel  is  called.  On  his  arraign- 
ment, if  he  thinks  it  necessary  to  his  defence^  he  may  demand 
a  copy  of  the  indictment^  a  list  of  the  panel,  and  three  days 
to  prepare  ;  so  that  he  has  a  full  opportunity  of  selecting  his 
jury.^ 

This  I  think  a  just  view  of  the  law,  and  no  objection  of  the 
kind  I  am  now  considering  ever  ought  to  be  regarded  as  a 
debaieable  ground  for  a  new  trial.  For,  as  is  said,  it  is  per* 
feotly  immaterial  how  the  jury  may  be  called ;  twenty  per- 
emptory  challenges  will  give  the  prisoner  the  jury  of  his 
choice.  In  this  case,  the  prisoner  selected  his  jury  before  the 
panel  was  ejchausted ;  so  that  no  juror  was  forced  upon  him, 
against  his  will. 

The  objection  started  in  the  Sl€Ue  v.  Slack  was  considered  9  Bafl.  sa. 
in  the  State  v.  Sims^  and  authoritatively  decided  that  the  ju- 
rors impannelled  as  juries  No.  1  and  3  were  to  be  first  pre- 
sented to  the  prisoner.  Speaking  of  exhausting  jury  No.  2, 
and  still  thai  the  jury  is  not  completed,  Judge  Johnson,  who 
delivered  the  opinion,  said — **If  that  is  exhausted,  then  the 
names  of  the  supernumerary  jurors  are  to  be  drawn  from  tne 
box  or  glass,  until  the  jury  for  the  trial  of  the  prisoner  is  com^ 
pleted."  It  will  be  observed  that  the  ground  of  appeal  did 
not  quc^stion  the  manner  in  which  the  sufiernumeraries  were 
presented,  it  spoke  merely  of  juries  No.  1  and  2  being  pre* 
sensed,  iusteadof  the  jurors  being  called  as  their  names  stood 
on  the  venire.  Theretore  the  remark  of  the  judge  was  a  mere 
obiter  dictum,  on  a  matter  to  which  his  mind  had  not  been 
particularly  turned.  I  have  no  doubt  the  supernumerary  ju- 
rors in  that  case  were  called  as  drawn  on  Monday ;  for  such 
has  beea  the  invariable  practice  of  the  Clerk  of  Newberry. 
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CowMu,  There  is  no  legal  provision  requiring  that  the  jnrors  shall 
_  ^'  ^  ^  be  drawn  eo  insianii;  they  may  be  needed  to  supply  the  place 
^  of  those  challenged.  They  are  as  much  drawn  out  of  the  box 
or  glass  to  supply  those  challenged,  when  they  are  drawn  on 
Monday,  and  according  to  such  arrangement  presented  to  the 
prisoner,  asifthendraidn.  The  law  is  substantially  complied 
with,  and  in  a  way  much  better  calculated  to  benefit  the  priso- 
ner than  if  he  then  had  to  depend  on  chance  for  the  person  who 
shall  be  presented  to  him.  For  he  has  the  names  of  all  his  jurors 
before  him,  in  the  order  in  which  they  will  be  called :  and  he 
has  it  in  his  power  to  select  his  jury  not  only  by  his  own  judg- 
ment, but  aided  by  the  advice  of  his  coimsel  and  friends.  It 
is,  however,  sufficient  for  this  case,  to  say,  that  the  course  pur- 
sued here^  had  the  sanction  of  the  Court  of  Appeals,  in  the 
9  Spam,  498.  ^ole  V.  Klienback.  Speaking  of  it.  Judge  Butler  said,  ^^  h 
is  one,  however,  which  has  its  advantages,  and  is  unearceptian- 
able  in  practice.^ 

On  the  2d  and  3d  grounds  it  is  unnecessary  to  say  more, 
than  that  the  evidence,  if  believed,  made  out  the  charges 
against  the  prisoner,  under  every  count  in  the  indictment. 

The  4th  ground  assumes  a  veiy  novel  and  staitling  propo- 
sition, that  to  carry  off  a  slave  from  his  master's  possession 
furtively,  with  the  intent  to  give  him  his  liberty,  is  not  larce- 
ny. It  is  not  necessary  now  to  discuss  whether  such  an  act 
would  not  be  larceny  at  common  law.  Though  I  may  be 
permitted  to  say,  there  is  no  doubt  it  would.  For  the  secret, 
fraudulent,  deprivation  of  the  owner  of  his  goods,  shews  the 
felonious  intent,  as  well  without  as  with  the  causa  lucrL 
But  under  the  Act  of  1764  there  can  be  no  doubt :  for  it  de- 
clares the  felony  to  consist  in  the  inveigling,  stealing,  and 
carrying  away  a  slave,  so  that  the  owner  or  employer  shalJ  be 
deprived  of  the  use  and  benefit  of  the  slave.  The  facts  of 
inveigling,  persuading  a  slave  to  leave  his  owner,  and  then 
9  Spean,  714,  carrying  off  the  slave,  so  that  his  owner  is  deprived  of  bis 
''^*' tiIl'*''*  service,  make  one  offence,  and  constitute  stealing  a  slave,  un- 
der  the  Act.     The  State  v.  McCoy, 

Upon  the  6th  ground,  it  is  only  necessary  to  remark,  that 
if  true,  as  stated,  it  would  be  no  objection.  For  then  the  ver- 
dict would  be  applied  to  the  counts  sustained  by  the  proof. 
^  The  State  v.  Crank,  It)  this  case  there  are  three  offences, 
of  kindred  character,  charged ;  one  for  stealing, — another  for 
hiring  a  third  person  to  steal, — and  the  other  for  aiding  the 
slaves  to  run  away.  The  judgment  is  the  same  upon  these 
offences,  and  though  separate,  in  some  degree,  in  description, 
they  are  so  blended  in  fact,  that  the  same  proof  applies  to 
them  all.    There  can  be  therefore  no  objection  to  their  union. 

As  to  the  6th  ground,  it  may  be  remarked,  no  such  instruc- 
tion was  eiven.  It  may,  and  very  probably  will,  present  an 
tmdecided  question,  in  this  State,  if  a  jury,  after  being  told 
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they  ought  not  to  convict  a  prisoner,  on  the  uncorroborated  ^^^^"^j!^ 
evidence  of  an  accomplice,  should  yet  do  so,  whether  their^^*^™* 
verdict  must  not  be  supported.  Rex  v.  Hastings  ^  Oraves.    "^        " 

The  7th  ground  presents  the  question,  whether  the  witness, 
James  Brown,  (big  mouth)  was  not  corroborated.  If  be  was, 
then  there  can  be  no  doubt  that  the  prisoner  is  guilty.  The 
Judge  below  said  not  to  the  jury,  that  the  witness  was  fully  ^^"€-!^^ 
corroborated ;  it  is  true,  that  was  his  deliberate  conviction,  ^^' 
still  he  was  not  bound  to  say  so  to  the  jury,  and  he  withheld, 
as  far  as  possible,  his  conclusions  on  the  facts  from  the  jury. 
One  of  the  prisoners  owed  his  life  to  the  Judge,  who  sugges- 
ted to  the  jury  the  possibility  of  innocence;  and  the  only 
chance  which  the  other  had,  was  in  so  arraying  the  facts,  as 
to  make  an  apparent  question  of  guilt  or  innocence,  when  in- 
deed there  was  none.  If  this  case  be  compared  with  Ford's 
case,*  who  was  convicted  and  executed  for  this  same  offence, 
O'l  the  testimony  of  an  accomplice,  it  will  be  seen  that  the 
corroboration  there  was  less,  by  far,  than  in  this. 

It  may  be,  as  said  in  Rex  v.  Wilkes,  that  a  corroboration 
of  an  accomplice's  testimony  should  connect  the  prisoner 33 En;. C.L. 
with  the  felony.  Yet  Alderson,  B.  in  that  case,  said  to  the  ^*  ^^' 
jury,  "You  may  legally  convict  on  the  testimony  of  an  ac^ 
complice  only,  if  you  can  safely  rely  on  his  testimony  ;"  but 
he  said,  "  /  advise  juries  never  to  act  on  the  evidence  of  an 
accomplice,  unless  he  is  confirmed  as  to  the  particular  person 

*  The  State  v.  WiSiam  Ibrd, 

One  charged  as  an  accomplice  was  proved  to  have  been  concerned  in  the  com- 
missiOD  of  the  felony.  After  this  prooi^  in  conoboration  of  his  testimony  as 
an  accomplice,  it  was  held  competent  to  proye  any  act  or  declaration  of  his 
which  went  to  show  that  he  and  his  associate  did  commit  the  felony. 

Proof  of  declarations  which  show  the  inception  in  the  mind  of  the  prisoner  of 
a  scheme  of  villainy,  which  is  afterwards  developed  by  an  act  done,  and  for 
which  he  is  on  trial,  is  competent.  Remoteness  of  the  time  when  such  decla- 
rations were  made,  cannot,  in  such  case,  render  them  incompetent 

According  to  a  well  settled  rule  in  criminal  cases,  if  a  prisoner's  guilt  be  clearly 
made  out  by  prop*  r  evidence,  in  such  a  way  as  to  leave  no  doubt  in  the  mind 
of  a  reasonable  mar,  his  conviction  ought  not  to  be  set  aside  because  some 
other  evidence  was  received  which  ought  not  to  have  been.  9  Russ.  on 
Crimes,  5.*i0. 

It  is  in  a  case  of  doubtful  facts,  or  to  rebut  the  legal  presumption  of  guilt,  arising 
from  the  possession  of  stolen  articles,  that  a  good  character  proved  in  court  is 
of  most  effect 

Btfore  O'Neall,  J.  at  Spartanburgh,  Spring  Tsrm,  1839. 

The  prisoner  was  indicted,  with  one  Jesse  Hindnian,  for  stealing 
two  slaves,  Jenny  and  Douglass,  the  property  of  Philip  Pilgrim. 
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M^^"*^  dktfrg^cd."  This  was  the  main  case  relied  upon  by  the  pn* 
^^  ^'  \  aoiier's  counsel,  and,  certainly,  instead  of  proving  any  thing  in 
TlwSutB  ^^^  favor,  is  decidedly  against  him.  For  the  Judge  admitted 
Y,  that  ifae  jury  might  convict,  on  the  testimony  oi  the  accom- 
Biown .  plice  alone.  He  advised,  as  was  done  here,  not  to  convict  oii 
that  aloue.  If,  however,  the  jury  had,  notwithstanding,  con- 
victed on  no  other  proof,  according  to  the  case  the  convictioa 
would  have  been  good.  In  that  case  the  Judge  said  that  the 
faet  that  the  sheep-skin  was  found  in  the  whirly  hole,  wh«^ 
the  accomplice  said  it  was  thrown,  did  not  connect  the  pri- 
soner with  the  f«^lony,  sheep-stealing, — it  was,  however,  after- 
wards shewn  that  meat  of  a  corres|)onding  kind  was  found 
in  the  prisoner  Edward's  house,  and  that  Wilkes,  the  cMher 
prisoner,  had  borrowed  a  pair  of  shears,  and  mad^  a  state- 
ment of  the  same  effect  as  that  made  by  the  accomplice,  and 
the  jury  convicted  both  prisoners.  In  the  case  under  cottsid-^^ 
eration,  there  can  be  no  doubt,  after  reading  the  repon,  that 
the  prisoner  was  fully  conuecicd  by  the  corroborating  proo^ 
with  the  felony  :  indeed,  as  the  solk^itor  argued,  he  might 
have  been  convicted  without  even  calling  James  Brown  ilie 
witness.     But  this  doctrine  of  corroboration  requires  a  little 

Crown  caaei,  f^rj^er  examination.  In  1  Russ.  and  Ry.  I  find  Birkeii  and 
Bradley's  case,  in  which  it  is  said  that  the  twelve  Judges  in 
EnglaiMl,  in  1813,  gave  it  as  their  opinion,  that  an  accomplice 
did  not  require  confirmation,  as  to  the  person  he  chaigcd,  if 

The  prisoners  chose  to  sever  for  trial,  and  the  State  elected  to  try 
Ford  first  Hia  guilt  was  ^lly  proved  bj  one  of  their  associates, 
ReyDolds  Dill ;  in  corroboration  of  his  testimony,  a  train  of  cir- 
cumstances was  relied  upon.  The  witness,  Dill,  lived  in  Greenville, 
twenty  miles  from  the  prisoner ;  he  was  seen  at  the  prisoner's  house 
on  the  evening  of  the  night  in  which  the  negro(  s  were  stolen  ;  a 
lettiT,  which  he  said  was  written  to  him  by  Ford,  was  produced,  in 
which  the  prisoner  invites  Dill  to  come  to  his  house  to  make  the 
"roll  for  him,"  &c.  It  was  proved  by  Mr  McMullen  that  he  was 
with  the  witness,  Dill,  in  Greenville  district,  sawing  shingle  blocks, 
when  James  Ford,  a  brother  of  the  prisoner,  delivered  a  letter  to 
Dill,  which  he,  Dill,  swore  was  the  letter  produced.  Several  wit- 
nesses said  they  did  not  think  the  letter  was  in  Ford's  hand  writing, 
though  there  was  some  resemblance  to  it  It  was  compared  with 
another  letter,  admitted  by  Dill  to  be  written  by  himself,  and  there 
was  certainly  a  great  similarity  between  them.  Dill  proved  that 
while  he  and  Ford  were  conferring  about  the  negroes,  Ford  told 
him  he  was  indebted  to  Josiah  Kilgore  in  a  sum  of  three  thousand 
dollars — the  times  were  hard— that  he  was  going  right  into  specula- 
tion, and  he  would  make  the  Lioney  that  winter.  The  debt  to  Kil- 
gore was  proved  to  have  been  as  Dill  stated.  When  Dill  was 
arrested,  a  fifty  dollar  counterfeit  bank  note  was  found  in  his  pos- 
session, which  he  said  he  got  from  the  prisoner,  Ford,  at  the  time 
the  fiegroes  were  stolen.  This  bill  was  fully  proved  to  have  been 
in  the  poseesdon  of  Hindman.    On  the  day  and  aighl  when  the 
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be  were  confirmed  aa  to  the  pariiculars  of  hia  story.    This   CounaiA, 
ia,  I  think,  the  true  notion.    For  the  confirmaiifHi  or  corrobo- J*^  IB4B,  ^ 
ration,  is  to  satisfy  the  jury  of  the  trulh  of  ihe  accomphce. —  *^  «-  V.    ' 
This  is  as  well  done  by  shewing  the  truth  of  the  panicniars    ^^^^ 
of  his  story,  as  it  is  by  connecting  the  pnsotier  with  the  felo-     Brown, 
ny.     But  when  this  matter  is  further  pursued,  it  will  be  seen 
in  Rex  V.  Hastings  and  Graves^  Ijord  Den  man  said  '<it  iaiidEng.  C.  L. 
uUngether  for  ti^  jury,  &nd  they  may,  if  they  please,  act    ^*  ^'^• 
upon  the  evidence  of  the  accomplice  without  any  confirma- 
tion of  his  statement."    But  he  adds,  ''  one  would  not,  of 
course,  be  inclined  to  give  any  great  degree  of  credit  to  a  per- 
son so  situated."    The  previous  part  of  his  lemarks  constita- 
ted  a  rule:  the  latter  was  merely  advice.     lu  The  King  v. 3 Brit  Crown 
Shuhaniy  all  of  the  Irish  Judges  (except  0'Grady,C.  B.  whocAM^ibyJebb. 
was  absent,)  held  that^  '*  in  point  of  law^  the  testimony  of 
an  accomplice,  although  uncorrolK)rated,  was  evidence  to  be 
submitted  to  a  jury,  and  that  a  conviction  upon  it  would  be 
legal." 

After  this  review  there  can  be  no  room  to  question  the  pri- 
soner's conviction.    Indeed,  I  am  much  inclined  to  concur  in 

negroes  were  stolen,  the  prisoner,  Ford,  was  seen  on  the  road  from 
his  house  towards  Hindman's,  who  lived  near  to  Pilgrim's  plantation, 
where  the  negroes  stolen  were  employed.    Ford  lived  about  eight 
miles  distant     In  the  day  he  was  seen  within  about  five  and  a  half 
miles ;  in  the  night,  he  was  seen  within  one  mile.     It  was  proved 
that,  on  the  same  day,  Hindman  was  seen  on  the  road  from  home 
towards  Ford's     When  met  by  Allen,  he  inquired  about  his  brother, 
who  was  moving,  and  said  he  must  see  him.     Ford  and  Hindman 
occupied  the  same  cell  in  gaol.     Dill  was  in  a  different  one — he 
proved  a  converiation  in  gaol  with  the  prisoner,  Ford,  in  which  he 
proposed  to  Dill  to  ask  the  Grand  Jury,  when  he  should  go  before 
them,  to  send  Mr.  Pilgrim  out  of  the  room,  and  then  that  he  should 
swear  that,  Pilgrim  being  in  debt  to  the  amount  of  fifteen  hundred 
dollars,  employed  him  to  carry  off  the  negroes,  and  to  sell  them, 
and  bring  nim  the  monev,  and  let  him  know  where  the  negroes 
were,  so  that  he  could  reclaim  them.     He  told  him  to  say  that  the 
bargain  was  made  on  Monday  evening  of  last  court,  at  a  wagoner's 
camp,  on  the  right  hand  of  the  road  leading  from  Spartauburgh. 
He  described  to  Dill,  Pilgrim's  person  and  dress,  ana  wagon,  and 
told  him,  after  he  had  made  this  statement  to  the  Grand  Jury,  to 
have  Pilgrim  called  in,  and  to  ask  him  about  these  facts — ^and  he 
said  he  could  not  deny  them ;  if  he  did  he  said  he  had  witnesses 
who  could  prove  he  was  at  the  wagoner's  camp  at  the  time  pointed 
out     Dill  said  he  never  saw  Pilgrim  until  he  saw  him  a  few  weeks 
before  court,  when  he,  Pilgrim,  called  to  see  him  in  gaol.     Mr. 
Pilgrim  proved  that  he  had  never  seen  Dill  until  the  time  he  had 
meniioned  in  the  gaol.     He  said,  on  Monday  evening  of  last  court^ 
on  his  way  from  Spartanburgh,  he  did  stop  at  a  wagoner's  camp  oa 
the  right  of  the  road.     Hindman  admitted  that  he,  Hindman, 
was  there  at  the  time  when  he,  Pilgrim,  stopped.    This  conveBsa- 
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CoLUMBu,   the  ruling  of  the  Irish  Judges,  in  Shuham's  case ;  and  to 
May,  1649.  ^  Jjq|j  ^y^^^  j^jl  ^y^^^  ought  to  be  sald  about  the  necessity  of  con- 

'firmation  or  corroboration,  is  matter  of  advice  to  the  jury,  to 
prevent  them  from  rashly  confiding  in  an  accomplice. 

The  other  two  grounds  require  no  observation.  I  must, 
however,  be  allowed  to  say,  in  reference  to  the  8ih  ground, 
that  I  not  only  made  no  such  charge  in  this  case,  but  that  in 
nearly  twenty-one  years,  that  I  have  now  had  the  honir  of 
presiding  in  the  Courts  of  the  State,  1  never  made  such  a 
charge  in  any  capital  case.  I  feel  too  much  for  any  poor 
trembling  wretch,  standing  on  the  narrow  isthmus  between 
time  and  eternity,  to  cut  off  from  him  even  the  chance  of  es- 
cape, which  he  has  in  a  jury  properly  instructed.  When  I 
thmk  the  prisoner  ought  not  to  be  convicted,  then  I  never 
hesitate  to  put  my  foot  on  the  scale,  so  as  to  make  it  prepon- 
derate in  his  favor.  But  never  has  my  opinion  of  the  guilt 
of  a  prisoner,  charged  with  a  capital  felony,  been  expressed 
to  a  jury. 

The  motions  in  arrest  of  judgment,  and  for  new  trial,  are 
dismissed. 

Evans,  J. — ^Wardlaw,  J. — and  Frost,  J. — concurred. 


tion  in  eaol  was  overheard  by  Julius  Bjers,  who  was  confined  for 
an  assamt  and  battery,  and  was  in  the  same  cell  with  Dill,  and  at 
his  instance  listened  to  what  Ford  said.  He  detailed,  in  subHtance, 
the  conversation  proved  by  Dill  To  the  facts  connecting  Hind- 
man  with  the  prisoner,  Ford,  and  to  this  admission,  that  he  was  at 
the  wagoner's  camp  when  Pilgrim  stopped,  the  prisoner's  counsel 
objected.     The  Circuit  Judge  thought  them  admissible. 

The  prisoners  were  together  charged  with  a  felony ;  many  of  the 
circumstances  on  which  their  guilt  depended,  must  be  gathered 
from  the  act.  of  each.  Dill  proved  the  manner  in  wtiich  the  negroes 
were  carried  off — ^his  mode  ani  manner  of  travelling.  In  these 
respects  he  was  corroborated  by  J.  W.  Hay  and  John  Cole,  who 
saw  him  on  his  way.  He  also  stated  that  his  wagon  broke  down, 
and  he  turned  the  negroes  into  the  woods — he  and  they  returned  to 
Ford's.  He  described  a  house  in  which  they  were  kept ;  out  of 
that  house,  on  the  Sunday-week  after  they  were  stolen,  the  negroes 
were  run.  He  said  that  the  prisoner  furnished  the  negroes  with 
throe  dollars  to  buy  shoes  for  their  trip ;  they  each  bought,  on  the 
night  and  the  day  preceding  the  night  they  were  stolen,  a  pair  of 
shoes,  for  which  they  severally  paid  one  dollar  and  fifty  cents. 

In  the  course  of  the  case,  the  Solicitor  proposed  to  ask  David 
Anderson,  if,  at  any  time,  the  prisoner  had  proposed  to  him  to 
embark  in  a  scheme  of  villainy  like  the  present  This  question  was 
objected  to.  His  Honor  thought  it  competent  to  shew  the  existence 
of  the  corrupt  intention  on  the  part  of  the  prisoner,  at  a  time  pre- 
vious to  the  commission  of  this  felony,  and  which  was  consummated 
by  it.  The  witness  said  that  the  prisoner,  two  years  a^o,  was 
drinking,  and  made  some  impt'rtinent  observations  to  him ;  he  com- 
xn&ded  his,  (witness')  smartness,  and  told  him  if  he  would  come 
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RxcHABDaoNy  J.  dissenting. — ^It  is  of  importance  that  the  Coltoou, 
first  ground  of  appeal  should  be  rightly  expounded  and  deci-^*"^'  ^®^* 
ded.  Because  it  arises  out  of  a  demand  of  strict  right  The 
legal  position  of  the  prisoner  is  this :  That  after  the  two  ju* 
ries  impaunelled,  had  been  exhausted,  without  obtaining  a 
jury  for  his  trial,  it  was  the  right  of  the  prisoner  to  have  the 
names  of  all  the  supernumerary  jurors  put  into  the  box  and 
drawn  by  the  child :  and  to  accept  or  challenge  them  as 
then  drawn.  So  that  the  prisoner  was  not  compelled  to  ac- 
cept or  challenge  such  supernumeraries  in  the  order  in  which 
the  clerk  had  arranged  their  names,  on  the  first  day  of  the 
term,  when  the  regular  panels  had  been  constituted  for  the 
general  business  of  the  term,  by  the  express  provision  of  the 
Act  of  1731.  It  is  true  that  a  very  general  practice  has  ob- 
tained for  the  clerk,  on  the  first  day  of  the  term,  to  put  all 
the  names  of  the  jurors,  then  present,  in  the  »>x,  and  to 
make  out  a  regular  catalogue  of  the  names  as  drawn. 

But  this  is  done  for  no  other  purpose  than  to  get  the  first 
twenty-four  names,  which  have  been  drawn,  and  not  chal- 
lenged or  excused  by  the  Court,  in  order  to  constitute  the 
two  juries. 

over  and  join  the  lodge  CEt  his  house^  he  would  make  a  smart  man 
of  him.  To  James  Anderson,  the  prisoner  said  there  was  an  easier 
way  of  making  money  than  by  work. 

in  the  oonrse  of  the  defence,  the  prisoner  relied  npon  the  faot^ 
that  Dill  told  West,  another  prisoner  m  saol,  that  he  did  not  know 
Hindman,  he  had  never  seen  him  that  he  knew  of  In  his  examina- 
tion, Dill  said  he  saw  Hindman  at  Ford's  on  Sunday  night  when 
the  negroes  were  stolen — and  again  at  the  same  place  on  Wednes- 
day night,  when  he.  Dill,  started  off  with  the  negroes.  Dill's  char- 
aoter  was  attacked  by  liie  prisoner — ^but  ten  out  of  fourteen  wit- 
nesses swore  that  they  womd  believe  him.  There  were  several 
letters  produced  in  evidence,  three  of  which  Dill  swore  were  writ- 
ten by  Ford,  as  he  believed — ^he  said  he  received  two  of  them  in 
gaol  at  Greenville,  from  a  man  who  would  not  tell  his  name.  The 
gaoler,  Norton,  said  one  of  them  was  found  ten  or  twelve  miles 
above  Greenville,  and  was  brought  to  him  at  his  request  The 
other,  he  said,  was  found  sticking  in  a  bush  in  the  gaol  yard,  and 
was  pointed  out  to  his  little  boy  by  the  prisoner.  The  prisoner 
alleged  they  were  all  in  Dill's  writing,  and  there  was  a  great  simi- 
larity between  them  and  that  acknowledged  by  Dill  Dill  had  said 
in  his  examination,  that  he  was  a  stranger  in  Pilgrim's  neighbor- 
hood— ^that  he  had  once  been  down  the  road  by  Ford's  and  Dr. 
Woodruff's,  to  the  Factory. 

John  B.  Scott,  who  lives  on  the  road  described  by  Dill,  and 
in  four  and  a  half  miles  of  Pilgrim's,  proved  that  Dill  had 
been  at  his  house  and  stayed  all  night,  the  Summer  or  Fall  before 
this  felony.     He  said  he  was  a  Patent  right  School  master — ^he  was 

Soing  to  Oross  Anchor — ^thence  to  Augusta.     They  tdked  about 
tewart's  book  giving  an  account  of  Murrell's  vilkiny.    DUl  ex« 
66 
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SSfmilk      ^^^  ^^  might  happen  to  require  all  the  names  present,  be- 
Mxf,  UM9  £^^j^  twenty  four  were  accepted. 

In  fact,  this  frequently  occurs — for  instance,  in  Charleston  ; 
where,  in  practice,  superiiumeraiies  are  very  sparse.  But 
after  such  catalogue  of  names  has  been  made  by  the  clerk, 
it  happens  almost  at  every  Court,  that  supernumeraries  arrive 
successively,  especially  in  Ixtd  weather ;  and  their  names  ara 
put  down  by  the  clerk,  at  the  foot  of  the  drawn  supernumer- 
aries :  and  oAen  swell  the  number,  by  many  additional  names 
which  have  never  been  drawn. 

Now  it  is  clear  that  all  such  names  constitute  equally  the 
stipernumerary  jurors,  although  some  have  been  drawn  and 
others  not. 

The  question  before  the  Court  is,  therefore,  whether  the 
prisoner  was  not  entitled,  as  a  legal  right,  to  have  bis  addi* 
tional  jurors  drawn  indiscriminately  from  alt  such  supernu- 
merat  ies,  and  not  bound  to  take  them  in  the  order  put  down 
by  the  clerk. 

This  question  is  best  solved  by  the  terms  of  the  jury  Act 
SeeTihwe.  of  1731,  which  is  as  follows:  ^'That  the  names  of  the  per- 
adStatSTG.  g^jjg  ^1^^  gj^j^H  i^j^^g  jjggQ  j^^ly  summoned,  as  shall  aiipear, 

plained  some  matters  in  it  which  he  never  had  before  nnderstood. 

Di.l,  in  his  examination,  stated  that  the  prisoner,  Ford,  famished 
him  with  the  carr/all  in  which  he  carried  off  the  negroes.  The 
prisoner  was.  allowed  to  prove  that  a  man  of  the  name  of  B4>bert8, 
who  had  run  away  for  hog  stealing,  said  that  ihe  witness,  Dill,  got 
the  wagon  from  him ;  but  he  also  said,  Ford  was  to  see  the  hire 
paid.  In  the  gaol,  Ford  told  Wtst  that  Dill  got  the  wagon  from 
Koberts  to  go  to  the  Juggerj. 

His  Honor  submitted  the  oase  fully  to  the  jury,  and  explained 
to  them,  carefully,  the  rules  by  which  they  ought  to  be  governed. 
In  eommentiug  upon  and  illustrating  the  rules  by  which  criminal 
oases  are  governed,  he  said  to  them,  that  in  two  cases,  proof  of  good 
character  would  make  the  scale  preponderate  in  favor  of  a  prisoner. 

Ist  Where  his  guilt  depended  upon  the  legal  presumption 
arising  from  being  found  in  the  possession  of  a  stolen  article. 

2d.  In  a  oase  of  doubt ;  where,  however,  there  was  not  proof  of 

Sood  oharaoter,  then  the  case  was  governed  by  the  rule  that  the 
tate  was  bound  to  prove  the  prisoner's  guilt  before  he  oould  be 
convicted. 

The  jury  found  the  prisoner  ^'guilty." 

He  appealed,  on  the  annexed  grounds; 

1.  That  the  evidence  of  what  Hindman  said  or  did  ought  not  to 
have  been  received. 

2.  That  the  evidence  of  the  conversation  with  James  Andersoiii 
four  years  previous,  and  David  Andtrson,  two  years  previous  to  the 
trial,  ought  not  to  have  been  reot  ived. 

3  That  his  Honor  was  wrong  in  charging  the  jury  that  evidence 
of  good  character,  to  obtain  consideration,  ought  to  be  proved — 
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to  serve  as  petit  jurors,  shall  be  put  into  a  distinct  and  sepa-  ^^"^'"'^ 
rate  box  or  glas8,  and  out  of  the  names  of  the  persons  so  **^*^' 
summoned  and  appearing,  the  Chief  Justice,  &,c.  shall  cause'        ' 
twelve  persons  to  be  drawn  by  a  child,  d&c.  and  the  persons 
so  drawn  shall  serve  on  all  trials  at  such  Court.    But  in  case 
any  of  the  jurors  so  drawn,  shall  be  challenged,  icc»  or  shall 
absent  themselves,  or  neglect  to  attend,  that,  then,  the  names 
of  other  persons  shall  be  drawn  out  of  the  same  box  or  glass, 
to  fill  up  and  complete  the  said  jury."    So  that  it  is  evident 
by  the  Act,  that  the  draught  ot  the  supernumeraries  is  con- 
ditional.   That  is,  if  any  of  the  first  twelve  be  challenged 
and  set  aside  by  the  Court. 

I  need  scarcely  call  to  mind  that  the  Act  of  1791  provides 
for  the  organization  of  two  juries  in  the  same  mantier. 

Now  I  apprehend  that  it  is  clearly  under  this  last  clause  of 
the  7th  section,  that  the  practice  has  arisen  of  drawing  and 
putting  down  the  names  of  all  the,  then,  attending  jurors. 

This  is  done  to  meet  the  common  occurrence  of  one  or 
more  of  the  twenty*four  being  challenged,  excluded,  or  not 
attending.  That  is,  to  fill  up  and  complete  the  jury  in  case 
of  such  vacancies. 

that  legal  good  character  was  insufficient — and  that  though  he 
would  charge  them  the  evidence  was  insufficient  to  convict  a  man  of 
good  character,  it  was  Sufficient  to  convict  one  of  a  legal  good 
character  only. 

4.  That  the  verdict  was  contrary  to  law  and  tho  evidence. 

Henry  if  Bobo,  for  motion. 
WhittteTj  Sol,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court 

The  grounds  taken  for  a  new  trial  will  be  considered  in  the  order 
set  down  in  the  notice. 

l8t  That  Hind  man's  declarations  and  acts  were  competent  evi- 
dence, has  been  conceded  in  the  argument  here :  still,  as  Uie  grouqd 
was  not  abandoned,  it  is  necessary  it  shoula  be  decided  by  the 
Court 

The  prisoners,  Ford  and  Hindman,  were  not  only  charged  with 
the  commission  of  a  felony,  but  they  had  been  proved,  by  Dill,  to 
have  been  together  concerned  in  it  After  this  proof^  in  corrobora- 
tion of  his  testimony  as  an  accomplice,  it  was  competent  to  prove 
any  act  or  declaration  of  Hindman,  which  went  to  shew,  that  true 
it  was,  he  and  Ford  did  commit  the  felony.  The  case  of  The  King  s  t,  n.  fffj. 
V.  Scone  is  an  authority  upon  this  point ;  and  in  the  argument  of 
that  case,  it  was  said,  and  not  deniea,  that  the  rule  was  settled  at 
the  Old  Bailey,  ^  that  where  several  were  concerned  in  the  same 
design,"  the  acts  of  one  were  received  against  another,  though  he 
were  not  present  The  declarations  of  an  associate,  admitting  a 
particular  fact  concerning  himself  in  the  same  transaction,  must,  on  Arch.  C.  P* 
the  same  principle,  be  evidence.  ^^* 

2d.  The  question  propounded  by  the  Solicitor  to  the  Aader- 
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CoLUMBiuL  It  is  clear  that  the  Act  of  1731  orders  the  draught,  only  in 
May,  18«.  q^^^  to  Constitute  the  jury,  and  then  a  draught  in  order  to 
fill  up  the  places  of  those  jurors  of  the  regular  panel,  who 
may  not  appear,  or  being  challenged,  or  the  like. 

At  every  change,  a  draught  is  clearly  contemplated.  And 
assuredly  ought  to  be  made  out  of  all  the  supernumeraries. 
Those  who  come  in  tardily,  as  on  Tuesday  for  instance,  and 
are  not  to  have  the  advantage  of  the  jurors  who  attend  punc- 
tually on  Monday. 

For  mjr  part,  I  never  knew  of  any  other  practice,  even  in 
a  civil  trial,  whenever  such  draught  was  demanded  by  either 
party.  And  I  can  conceive  of  no  other  just  construction  of 
the  jury  laws,  although  it  is  very  convenient,  and  saves  time, 
to  follow  the  catalogue  made  out  in  the  first  instance,  by  the 
clerk.    And  if  there  be  no  objection  made,  it  is  well  so  to  do. 

But  where  a  man's  life  is  at  stake,  it  is  fit  to  allow  him  the 
exact  provision,  and  the  terms  provided  by  the  Act ;  which 
clearly  points  out  a  selection,  from  all  the  supernumeraries, 
by  impartial  lot  Only  suppose  this  case,  to  wit :  that  the 
prisoner  had  objected  peremptorily  to  the  first  twenty  of  the 
two  regular  juries.  He  must,  then,  have  to  make  up  his  (rial 
jury  from  the  next  four,  and  the  eight  first  names  before 

sons,  was  oouched  in  as  general  terms  as  possible,  in  order  to  avoid 
the  objection  to  it  as  a  leading  one.  It  was  intended,  as  I  nnder- 
stood  at  the  time,  to  elicit  an  answer  as  to  some  solicitation  to  steal 
negroes.  The  respectabilitv  of  the  witnesses  prevented  anv  one 
from  supposing  that  they  nad  listened  to  it,  or  that  the  prisoner 
would  have  dared  to  openly  unveU  his  purposes.  Their  answers, 
therefore,  however  equivocal  as  to  the  import  of  the  prisoner's  in* 
tention,  were  obliged  to  be  received,  and  it  was  for  the  juiy  to  say 
whether  they  furnished  any  evidence  of  a  corrupt  intention,  on  the 
part  of  the  prisoner,  which  was  consummated  by  this  felony.  And 
m  that  point  of  view  alone,  were  the  prisoner's  conversations  with 
ihe  Andersons  permitted  to  go  to  the  jury.  If  tliey  famished  no 
such  evidence,  then  the  jury  were  told  that  they  could  have  no 
effect  on  the  prisoner's  guilt.  Looking  to  the  testimony  thus  ex* 
plained,  I  cannot  perceive  any  objection  to  its  competency.  It  was 
not  undertaking  to  prove  the  guilt  of  the  prisoner,  by  shewing  that 
he  had  previously  committed  another  felony  of  the  same  kind ;  nor 
is  it  proof  that  the  prisoner  has  a  general  disposition  to  commit  the 
same  kind  of  offence.  Both  these  kinds  of  proof  would  be  inad* 
ndssible.  But  I  have  yet  to  learn  that  proof  which  shews  the  in- 
ception in  the  mind  of  the  prisoner  of  a  scheme  of  villainy,  which 
is  afterwards  developed  by  an  act  done,  and  for  which  he  is  on  trial, 
is  not  competent. 

Bemoteness  of  time,  where  the  party  made  declarations  pointing 
to  this  corrupt  intention,  cannot  render  the  evidence  incompetent 
For  years  may  roll  over  a  felon's  head  while  he  is  arranging  his 
schemes,  or  wnile  the  guilty  thought  conceived  in  his  mind  is  ripen- 
ing into  the  deliberate  purpose  with  whidi  a  crime  is  committed. 
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drawn  by  the  clerk,  of  the  supernumeraries.  But  he  desires  9?^^Jh 
to  have  it  made  out  of  the  last  eight  names  of  juiors,  that^  ^^^ 
had  come  in  so  late,  that  the  clerk  had  not  drawn  them ;  but 
had  simply  added  them  to  the  supernumeraries.  In  such 
case  shall  not  the  prisoner  have  a  right  to  the  draught? 
Does  not  the  Act  plainly  give  him  the  right  ?  Shall  the  pri- 
soner be  told,  in  answer  to  his  demand  of  such  lot,  that  it  is 
safer  for  him  to  take  additional  jurors,  according  to  the  names 
set  down  in  a  previous  catalogue  ?  That,  by  this  catalogue, 
he  became  the  better  acquainted  with  his  probable  judges? 
But  is  not  the  reply  to  that  observation, — that  his  enemy  (the 

Erosecutor,)  had  also  the  same  advantage ;  and  being  at  large, 
ad  better  opportunity  of  practising  the  counter  advantage, 
by  reason  of  the  like  better  knowledge,  equally  afforded  to 
him  by  the  same  catalogue  of  names. 

No  such  argument  can  weigh  in  the  construction  of  the 
Act,  against  the  right  of  the  prisoner ;  and  the  proper  answer 
is  ^  ita  lex  non  scripta  est."  Such,  at  least,  is  my  decided 
construction  of  the  jury  Acts,  and  no  convenient  practice  can 
change  so  essential  a  right.    And  I  will  now  shew  that  the 

A  ereat  lapse  of  time  may  shew  that  the  probability  is,  that  it 
ooiud  not  be  oonneeted  with  the  crime ;  this  would,  however,  be 
always  a  connderation  for  the  jury,  in  giving  effect  to  the  testimony. 
Independent,  however,  of  this  satisfaotory  view,  it  seems  to  me,  and 
here  I  only  speak  for  myself,  that  the  competency  of  the  testimony 
might  be  sustained  in  another  point  of  view.  The  gnilt  of  the 
prisoner  was  fiilly  proved  by  his  aocomplice,  Dill,  who  said  that  it 
was  at  his,  the  prisoner's,  solicitation  that  he  embarked  in  the  felo- 
ny. To  corroborate  him,  was  the  main  object  of  much  of  the  tes- 
timony in  the  canse.  If  it  conld  be  shewn  that  he  had  thrown  oat 
dark  hints  to  others,  who  had  declined,  might  it  not  be  considered. 
as  the  natural  consequence,  that  his  solicitations  would  be  followed 
up  until  he  found  his  man  ?  In  this  respect,  I  think  the  testimony 
offered  and  received,  was  much  more  free  from  objection  than  tliat 
received  in  Rex  v.  Hunt  Sf  others.  In  that  case,  the  prisoners  were  3  B.  It  A.  666. 
indicted  for  conspiring  and  unlawfully  meeting  for  the  purpose 
of  exciting  discontent  among  his  Majesty's  subjects  at  Manchester. 
It  was  held  competent  to  shew  against  Hunt,  that  at  a  similar 
meeting  in  another  place,  holden  for  a  similar  purpose,  he  had  pro- 
posed certain  resolutiona  That  was  allowed  as  evidence  of  his 
sentiments  and  views,  to  shew  coincidence  with  the  meeting  in  which 
he  presided  as  chairman.  The  same  idea  applies  to  the  proof  in 
this  cause ;  it  was  to  shew  that  the  guilty  thought  of  procuring 
another  to  steal  for  him,  b^an  several  years  ago,  and  was  carried 
into  effect  in  his  employment  of  DilL  Any  proof  which  does  not 
shew  another  distinct  felony — or  which  does  not  rest  upon  the  pris- 
oner's general  tendency  to  commit  such  a  crime,  and  whidi  yet 
furnishes  a  circumstance  of  guilt,  is  always  competent  evidence  to 
establish  a  crime.  In  The  King  v.  Ellis,  Holroyd,  J.  said  ^upon  13  £o»  0.  L. 
an  indictment  for  robbing  the  prosecutor  of  a  coat,  the  roblwry     R,  ia5. 


636  APPEALS  AT  LAW. 

CoLUMBrA,   same  construction  was  put  by  the  whole  Court,  in  the  case  of 

Maj,  1849.  ii^g  Stale  V.  Jdnies  Sims :  Judge  Johnson,  delivering  tbeopin- 

^        ^      ^ion    of  the   whole   Court,   says,   &r. :     "In   making  up   a 

Tiie^State  j^^^y  f^^  ^^^^  ^^.j^^l  ^f  ^  prisoner,  entitled  lo  challenge,   the 

Brown,  uniform  practice  is  to  begin  by  calling  the  foreman  of  jury 
No.  1,  to  be  sworn,  and  then  the  others  of  that  jury,  in  the 
9  Bail  99.  Q^der  in  which  they  are  drawn.  It'  any  are  challenged,  then 
to  call  the  names  of  the  jtiry  No.  2,  in  the  same  order.  If 
that  is  exhausted,  then  the  names  of  the  supernumerary  ju- 
rors are  to  be  drawn  from  the  box  or  glass,  until  the  jury  for 
the  trial  of  the  prisoner  is  completed."  Language  cannot  be 
plainer.  There  can  be  no  mistaking  it.  After  juries  No.  1 
and  2  shall  have  been  exhausted,  ^^then^^  whirh  nyist  mean, 
at  no  other  titue.  the  names  of  the  supernumeraries  shall  be 
drawn,  until  the  jury  be  completed. 

This  was  what  the  prisoner  demanded,  and  what  Judge 
Johnson  calls  '*  the  uniform  practice."  How  can  it  be  sup- 
posed that  the  Judge  meant  by  the  words,  "are  then  to  be 
drawn"  the  imperfect  and  past  draught  made  by  the  clerk| 
for  the  sole  purpose  of  making  up  the  two  regular  juries? 

having  been  committed  by  the  prisoner's  threatening  to  charge  the 
prosfoutor  with  an  unnatural  crime,  I  received  evidence  of  a  second 
ineffecimd  (Ufempt  to  obtain  a  l£  note  from  the  prisoner  by  similar 
threats,  but  reserved  the  point  for  the  consideration  of  the  Judges, 
and  they  were  of  opinion  that  the  evidence  was  admissible  to  shew 
that  the  prisoner  was  guilty  of  the  former  transaction."  This,  it 
seems  to  me,  V6  full  to  the  point  in  this  case ;  if  a  subsequent  nmi- 
lar  ineffeotufd  attempt  is  evidence  of  guilt,  why  is  not  a  prior 
ine&ctual  attempt  also  evidence  of  guilt  ?  No  reason  for  a  differ- 
ence in  the  effect  of  such  proof  presents  itself  to  my  mind,  and 
hence  I  conclude  that  the  last,  as  well  as  the  former,  is  admissible. 

{t  was  supposed  in  the  argumf^nt,  that  this  proof  was  an  indirect 
assault  upon  the  prisoner's  character.  But  it  is  not  sa  It  is  a 
circumstance,  it  is  true,  against  bim.  if  the  jury  took  the  view  of 
the  testimony  in  which  it  was  received.  It  was,  then,  like  any 
other  fact  in  the  case  tending  to  prove  the  prisoner's  guilt ;  so  far 
as  it  proved  it,  so  far  it  deti^ted  from  our  belief  of  his  honesty. 
Still  each  circumstance  must  be  heard,  for  they  make  up  the  aggre- 
gate of  guilt  or  innocence. 

If  the  jury  did  not  believe  that  the  prisoner's  declarations  to 
the  Andersons  furnished  evidence  of  a  corrupt  intention,  which 
was  consummated  by  this  felony,  then  the  proof  by  them  was 
wholly  irrelevant  to,  and  could  have  had  no  effect  whatever  on,  the 
case ;  and,  in  this  point  of  view,  the  prisoner  cannot  have  a  new 
trial 

According,  however,  to  a  well  settled  rule  in  criminal  oases,  if 

the  prtscHDier's  guilt  were  clearly  made  out  by  prop*'r  evidenoe,  in 

such  a  way  as  to  have  no  doubt  in  the  mind  of  a  reasonable  man, 

SRuM.oa    his  '^conviction  ought  not  to  be  set  aside  because  sotne  other  evi- 

CiMMs,  530.  denoe  waa  received  which  ought  not  to  have  been."    This  nile  is,  I 
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I  am  persuaded  that  the  mere  file  of  the  clerk,  io  making  S*^^**^ 
out  a  catalogue  of  the  supernumerary  jurors,  for  a  certam  ^^'^^  ^^ 
purpose,  and  some  practice  of  calling  the  supernumeraiies 
according  lo  that  order,  has  led  to  the  mistaken  construction 
put  upon  the  able  exposition  of  the  jury  law  of  ITil^  in  the 
Ciise  of  the  State  v.  Sims,  and  has  led  to  the  denial  of  the 
right  of  the  prisoner,  to  demand  a  draught  out  of  all  the  su* 
penmmeraries,  in  the  present  instance. 

To  shew  to  demonstration,  that  I  have  ^iven  the  true  con- 
struction to  the  meaning  of  the  Court,  ui  the  case  of  the 
SteUe  V.  Sims,  let  it  be  only  remembered  that  Sims's  counsel 
demanded  to  have  the  jury  drawn,  for  the  case,  according  to 
the  order  of  names  set  forth  in  the  venire.    Judge  Johiisoni 

*'"^'"™  ^^^^i^  ■■!■■  I  ,        „,,  .^  P— ^i^  ^  I  ■       ■— ^»       ,  I  —^M^— ^— ^1— i^W^^—— ^i^W^^^— i^^^M^^ 

know,  to  be  tenderly  and  cautiously  applied ;  and  I  would  be  the 
last  man  on  earth  to  apply  it  where  there  was  room  to  tloubk  But 
when  i  know  that  thf  prisoner's  guilt  is  as  plainly  made  out  by  the 
other  evidenre,  as  it  is  possible  to  be  done,  I  should  feel  that  I  was 
literally  straining  at  a  gnat,  while,  in  fietct,  I  was  swallowing  a 
camel,  if  I  hesitated  in  applying  it  to  this  case.  When  eves  the 
prisoner's  counsel  confess  their  convictions  of  his  guilt  upon  the 
other  proof,  how  can  there  be  any  danger  of  erring  in  refusing 
a  new  trial  under  the  rule  just  stated?  If  this  were  a  civil  ease, 
none  would  doubt  the  propriety  of  refusing  the  motion ;  and  yet 
the  rules  applicable  to  civil  and  criminal  cases  are  precisely  the 
same. 

3d.  This  ground  is  explained  in  the  report ;  but  if  it  had  been, 
that  the  charge  had  been  in  the  words  stated  in  the  ground,  wbat 
error  is  to  be  found  in  it  ?  In  a  criminal  case,  character,  to  receive 
consideration,  must  be  proved.  Indeed,  such  proof  is  the  prisoner's 
privilege,  ''he  will  be  allowed,"  says  the  authority,  <*to  call  witnesses  jixdi.C.  P. 
to  speak,  generally,  as  to  his  character."  If  he  does  not  avail  him-  ill. ' 
self  of  this  privilege,  how  can  he  claim  any  other  benefit  from  the 
legal  presumption,  that  he  is  of  good  character,  save  that  which  is 
amirded  to  every  criminal,  that  he  shnll  be  held  to  be  innocent  until 
his  guilt  be  established  to  the  satits^tion  of  the  Court  and  jury? 
It  is  in  cases  of  doubtful  facts,  or  to  rebut  the  legal  presumption  of 
guilt  arising  from  the  possession  of  stolen  articles,  that  good  char- 
acter, proved  in  Court,  is  of  most  effect  The  same  reason  applies 
to  both.  In  each,  there  is  a  possibility  of  innocence ;  and  proof  of 
good  character  adds  so  much  more  to  that  possibility,  that  a  cou" 
viction  would  be  wrong ;  but  without  that  proof  the  priM>ner  has  no 
advantage  from  character  Archbold,  in  his  Criminal  Pleading,  p,  113, 
states  the  rule  much  less  favorably  for  the  prisoner  than  was  done 
on  his  trial.  He  says — ^*'  evidence  of  the  defendant's  charaeter  can 
be  of  avail  only  in  doubtful  cases ;  where  the  probabilities  of  the 
defendant's  guilt  on  the  one  side,  and  the  probabilities  of  his  inno^ 
cenoe  on  the  other,  are  nearly  equal,  satisfactory  testimony,  as  to 
his  general  good  character  for  honesty  or  humanitv,  may  have  the 
effect  of  raising  a  well  founded  presumption  in  the  minds  of  the 
jurors,  that  a  man  of  such  character  could  not  have  been  the 
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^^unou,   after  laying  down  tbe  uniform  practice,  concludes  thus :  ^<  IC 

May,  1849.  ^  ^j^^^^  ^^  Court  either  felt  the  inclination,  or  were  satisfi^ 

\^  "         of  the  power,  there  is  no  reason  to  institute  in  its  place,  the 

%^  ***•   mode  proposed  in  behalf  of  the  prisoner,  for  it  has,  at  least, 

Brown,     the  aavantage  over  that  in  subjecting  a  second  time  to  lot, 

the  order  in  which  the  jurors  shall  be  called,  and  is  so  far  a 

protection  aeainst  packing  a  jury.''    Herein  we  see  that  Sims 

actually  had  the  very  lot  which  the  prisoner  now  claims. 

The  advantage,  pointed  out  by  the  Judge,  consists  in  the 
second  lot,  to  wit :  in  drawing  the  supernumeraries.  But 
this  second  lot  is  precisely  that  which  the  prisoner  complains 
was  denied  to  him.  In  a  word,  he  was  denied  what  Judge 
Johnson  says  ''  is  so  far  a  protection  against  packing  a  jury." 

perpetrator  of  the  larceny  or  murder  imputed  to  him ;  and  in  this 
sense,  it  may  be  deemed  evidence  tendmg  to  the  disproof  of  the 
matter  in  issue." 

4th.  This  general  ground  needs  no  comment  further  than  to  say, 
that  the  law  of  the  case  has  been  already  vindicated,  and  that  as  to 
the  facts,  they  most  plainly  shew  the  prisoner's  guilt  The  motion 
for  a  new  trial  is  dismissed. 

JUatian  reused. 

EvAMS  J. — and  Butlee,  J.-^conourred. 

Earlb,  J. — ^I  am  against  tiie  motion  for  a  new  trisL    The  only 
cround  which  is  seriously  urged,  is  the  admission  of  the  prisoner's 
declaration  to  James  Anderson,  and  his  conversation  with  David 
Anderson.     In  deciding  on  their  admissibility,  it  is  necessary  to 
recur  to  the  object  of  the  enquiry,  and  to  the  shape  in  which  the 
question  was  propounded.     It  was  supposed  that  the  prisoner  had 
made  direct  overtures  to  the  Andersons,  shortly  before  the  felony 
charged,  to  engage  with  him  in  stealing  negroes ;  and  the  general 
question  was  put---did  the  prisoner  at  any  time  make  such  a  propo- 
sition ?    If  the  answer  had  been  that  he  did,  and  about  the  time  or 
shortly  before,  it  would  have  been  admissible,  for  the  reasons  assign- 
ed by  Mr.  Justice  O'Neall,  and  on  the  authority  of  the  King  v. 
EUu,    But  the  answer  was  not  such  as  was  expected,  and  was 
given  before  it  could  be  checked,  even  if  it  had  been  incompetent 
The  answer  referred  to  a  period  too  remote,  and  was  too  equivocal 
and  unintelligible  to  have  any  bearing  on  the  issue  or  any  influence 
on  the  jury.     It  was  not  urged  in  argiunent  by  the  State's  counsel, 
and  seems  to  have  been  considered  either  unmeaning  or  wholly 
irrelevant     The  Andersons,  in  my  judgment,  proved  no  distinct 
substantive  fact  having  any  bearing  on  the  prisoner's  guilt,  nor  any 
fact  calculated  to  support  the  credit  of  Dill,  the  State's  witness.     In 
such  a  case  as  this,  where  the  prisoner's  guilt  is  very  manifest,  and 
is  not  only  proved  by  the  accomplice,  but  where  his  testimony  is 
strongly  corroborated  by  many  other  circumstances  proved  by  differ- 
ent witnesses,  I  think  it  would  exhibit  unnecessary  squeamishness, 
to  say  he  has  not  been  legally  convicted  on  abundant  evidence. 
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That  is,  the  Judge  considers  the  "  second  lot^  a  protection  R^^^"^* 
against  packing  a  jury,  and  it  is  justly  so  charactenzed.  May,  1849.  ^ 

For  illustration,  let  us  apply  the  practice  to  the  recent  Act,         ^       ' 
which  allows  to  each  party,  in  a  civil  action,  the  right  of  ob-       ^^  ^^ 
jeciing  to  two  jurors,  and  to  have  their  places  supplied  from     Brown* 
the  supernumeraries. 

If  such  parties  are  to  have  the  advantage  of  drawing  their 
substituted  jurors,  from  the  first  names  on  the  clerk's  cata- 
l<^e,  it  is  easy  to  foresee  that  the  new  jury  may,  in  some 
degree,  be  packed ;  which  obvious  consequence  would  tend 
much  to  interfere  with  the  impartial  lot,  by  which  jury  trials 
ou^bt  to  be  conducted,  and  any  specific  order  of  names  would 
afl^rd  the  same  opportunity. 

Lastly,  it  may  be  asked  why  the  jury,  in  every  case,  is  not 
drawn  from  the  whole  number  of  attending  jurors?  This 
would  be  a  way  of  carrying  out  the  imjpartial  lot,  intended 
by  the  jury  Act.  And  this  would  certamly  be  done,  but  for 
the  express  provisions  made  by  the  jury  Act,  that  the  first 
twelve  names,  drawn  from  the  Jury  box,  sliall  constitute  the 
jury  to  serve  in  all  the  trials  before  the  Court. 

It  is,  therefore,  under  the  express  provision  of  the  Jury 
Acts,  that  the  two  juries  regularly  drawn,  are  first  called 
upon  to  serve  in  every  case,  civil  or  criminal. 

But  as  soon  as  the  express  provision  of  the  Acts  is  satisfied, 
the  established  principle  of  drawing  the  jurors  by  lot,  super* 
venes,  in  order  to  prevent  the  possible  packing  of  the  jury, 
by  either  party's  knowing  who  are  to  be  the  particular  jurors, 
to  be  put  m  the  place  of  those  who  were  challenged  and  dis- 
missea  from  the  panel.  Impartial  lot  is  the  carainal  princi- 
ple of  the  Jury  Acts,  and  ought  to  be  strictly  adhered  to  in 
every  possible  instance,  where  jurors  are  to  be  substituted, 
and  especially  if  done  by  the  act  of  the  parties  litigant. 

This  important  principle  is  required  as  well  for  the  most 
guilty  as  tne  innocent.  From  both  the  letter,  therefore,  and 
the  spirit  of  the  Jury  Acts,  the  prisoner  having  been  denied 
the  right  to  have  his  additional  jurors  drawn  from  the  whole 
number  of  the  then  attending  supernumerary  jurors,  is  enti- 
Ued,  by  a  fair  and  customary  construction  of  the  Acts,  to  a 
new  trial. 


67 


T. 


630^  APPEALS  AT  LAW. 


Cohvunij^     Dicey  Lewis^  adm?T.  rf  Hardy  Lewis^  v.  James  H.  Lewis. 

Mny,  1849. 
^         V        ^  No  one,  by  paying  on  ftcoountagidnst  another,  can  maintnin  an  action  for  the 

amount,  without  the  promiae,  eipreta  or  implied,  of  the  onginal  debtor: 

Before  Richardson,  J.  a/  Marion^  Fhb.  Herm,  IS4S. 

This  was  a  summary  process  to  recover  thirty-three  dol- 
lars, voluntarily  paid  by  Hardy  Lewis^  the  plaintiff's  intestate, 
in  his  lifetime,  for  the  defendant,  on  account  of  medical  ser- 
vices rendered  by  Dr.  Wm.  J.  Kellin,  to  the  defendant,  at  the 
request  of  the  said  Hardy  Lewis,  who  was  the  father  of  the 
defendant.  Dr.  Kellin  was  examined  as  a  witness  and 
proved  that  he  had  been  sent  for  by  Hardy  Lewis,  to  visit 
his  said  son,  the  defendant — that  he  found  the  defendant 
sick  with  congestive  fever,  and  delirious — that  he  had,  for  at- 
tending him,  a  bill,  which  he  charged  on  his  books,  (against 
him,  the  said  defendant,)  amounting  to  about  $68 ;  that  af- 
ter the  defendant  recovered,  he  paid  the  witness  a  part,  and 
that  Hardy  Lewis  paid^  the  witness  the  balance,  which  last  is 
the  sum  sued  for  m  this  case — that  the  witness  looked  to 
Hardy  Lewis  for  payment,  as  he  had  sent  for  him. 

It  was  proved  by  William.  Lewis,  a  brother  of  the  defend- 
ant, that  he  was  under  the  age  of  twenty-one  years  at  the 
time  of  the  aforesaid  sickness,  when  the  alleged  cause  of  ac- 
tion arose,  but  was  living  apart  from  his  father,  teaching 
school  and  supporting  himself^  not  working  for  his  father. 

'It  w^s  also  proved  that  Hardy  Lewis  required  the  defend- 
ant to  refund  to  him  what  he  had  paid  Dr.  Kellin  for  him, 
and  said  he  would  not  make  him  title  to  a  certain  tract  or 
land,  which  was  intended  by  the  father  for  him,  until  the 
said  money  should  be  refunded ;  and  it  was  proved,  or  al- 
lowed as  proved,  that  the  defendant  now  had  the  deed  from 
his  fkther  for  the  said  land,  but  there  was  no  proof  of  the 
manner  in  which  he  came  to  be  possessed  of  it,  or  what  con- 
sideration moved  the  father  to  execute  the  deed. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  although 
the  parent  is  bound  to  support  his  children  under  the  age  of 
twenty-one  years,  whilst  they  reside  with  the  parent,  yet,  as 
the  defendant  had  left  his  father's  house,  at  the  time  of  his 
aforesaid  sickness,  and  was  no  longer  rendering  services  to 
him,  but  working  for  and  supporting  himself,  the  parent  was 
discharged  from  his  obligations  to  pay  his  medical  bills,  or  to 
supply  him  with  necessaries. 

It  was  also  contended  that  the  defendant,  having  adopted 
and  enjoyed  the  services  of  the  physician,  procured  for  him 
by  his  father,  was  under  an  implied  promise  to  pay  him  for 
what  he  had  expended  in  procuring  such  services ;  that  this, 
taken  with  the  subsequent  payment  of  a  part  of  the  bill,  and 


APPEALS  AT  LAW.  631 

a  proaiise  to  pay  the  balance,  put  the  obliffation  of  the  de-  ^^^^^ 
fendant  beyond  doubt,  and  rendered  it  complete.    The  Court  ^^^^^ 
decreed  for  the  defendant,  on  the  grounds, 

Ist  That  the  parent  was  bound  to  pay  for  necessary  med- 
ical attention  to  his  son,  being  under  the  age  of  twenty-one 
years,  and  having  called  in  the  doctor.   If  not  so  bound,  then, 

3d.  That  no  one  is  allowed  to  make  himself  a  creditor  of 
another,  by  assuming  to  pay  his  debt  without  his  request : 
and  the  doctor  having  charged  the  account  to  the  son,  could 
only  recover  it  of  him  as  for  necessaries,  and  the  father  hav- 
ing, by  his  own  will,  paid  the  doctor,  could  not  thereby  make 
himself  the  creditor  or  his  son  in  place  of  the  doctor. 

3d.  That  the  possession  of  the  title  to  the  land  by  the  de* 
fendant,  implied  that  he  had  complied  with  the  condition  on 
which  it  was  to  be  delivered,  to  wit :  the  repayment  of  the 
sum  paid  by  the  said  Hardy  Lewis  to  Dr.  Kellin,  for  the 
benent  of  the  defendant ;  and  the  possession  of  the  deed  un- 
explained, warrants  such  inference. 

The  plaintiff  mov^  the  Court  of  Appeals  to  set  aside  the 
decree  of  the  Court,  on  the  grounds : 

1.  That  although  the  defendant,  was  proved  to  be  under 
the  age  of  twenty-one  years,  at  the  time  tne  cause  of  action 
arose,  yet  as  he  was  living  apart  from  his  father,  the  plain- 
tiff's intestate,  at  that  time,  the  defendant  was  bound  to  pay 
the  claim  sued  on  as  for  necessaries. 

2.  That  after  the  defendant  had  enjoyed  and  adopted  the 
services  of  Dr.  W.  J.  Kellin,  which  constituted  the  consider- 
ation of  the  said  claim,  hepromised  to  pay  the  same  to  the 
plaintiff's  intestate,  and  did  pay  a  part  to  Dr.  W.  J.  KeiUn, 
whose  services  the  plaintiff  %  intestate  had  procured  for  the 
benefit  of  the  said  defendant,  when  he  was  sick  and  delirious. 

3.  That  this  was  not  a  case  in  which  the  statute  of  frauds 
interposes  to  protect  from  liability. 

4.  That  the  decree  is  contrary  to  law  and  evidence. 

Miller,  for  the  motion. 
Harllee,  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Coiirt. 

The  defendant,  J.  R.  Lewis,  although  he  paid  a  part  of 
Dr.  Kellin's  bill,  was  not  proved  to  have  made  any  express 

Promise  to  his  father.  Hardy  Lewis,  to  pay  the  balance. — 
^hat  was  the  mere  inference  of  counsel  in  argument. 
The  question  of  the  case  was,  whether  the  father,  (having 
voluntarily  called  in  the  doctor,  and  having  paid  him — with 
this  declaration,  that  he  would  require  his  son  to  refund  him 
the  money ;  and  to  effect  this,  that  he  would  not  make  titles 
to  certain  lands,  intended  for  him,  until  he  did  so  refund  the 
money ;  but  having  made  the  titles  to  the  son,  without  any 
explanation  how  or  wherefore,)  can  now  legally  claim  of 
his  son,  to  be  refunded  the  balance  paid  to  the  doctor  ? 
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Columbia,       If  James  Lewis  had  made  an  express  assumpsit  to  Hardy 

^^y*  ^^^V,  Lewis,  that  he  would  repay  the  money,  his  obligation  to  do 

^"■^    ^T      '  so  would,  perhaps,  have  been  legal,  according  to  the  princi- 

■^y**      pie  laid  down  in  McMorris  v.  Herndon^  and  the  cases  cited 

Lewis,     by  the  counsel,  from  Petersdorf,  736 :  and  3  Pickering,  201. 

But  the  obligation  of  the  son,  in  tnis  instance,  was  merely 
2  Bail.  56.  inferential  from  his  position,  paying  a  part,  and  the  declara- 
tion of  the  father  to  the  doctor,  that  he  would  make  him  re- 
pay it,  by  the  means  pointed  out 

The  more  rational  inference  was,  that  James  Lewis  never 
mtended  to  pay  more  than  he  did  pay.  On  the  other  hand, 
it  was  clear  that  the  father,  having  expressly  called  in  the 
doctor,  was  bound  to  pay  the  bill.  Especially  when  he  made 
no  demur  to  the  doctor's  Claim.  This  was  not  a  question, 
whether  the  father  was  obliged  to  pay  the  doctor ;  but  whe- 
ther, having  voluntarily  paid  the  bill  charged  to  himself^  be 
could  reclaim  the  money  of  his  minor  son ;  because  the  son 
lived  apart  from  him.  The  question  was  upon  this  refund- 
ing the  father  by  the  son ;  not  upon  the  obligation  of  the 
father  to  pay  for  the  necessaries  furnished  for  the  son — ^which 
last  had  been  voluntarily  admitted  by  the  father,  and  the 
money  paid. 

It  was  clear,  therefore— at  least  in  this  instance,  that  the 
father  was  bound  to  pav  the  doctor's  bill,  as  laid  down  by  the 
presiding  Judge.  But  let  it  be  admitted,  secondly,  that  the 
son  was,  in  the  first  instance,  liable  to  the  doctor ;  yet,  it  by  no 
means  follows  that  the  father,  having  voluntarily  paid  such 
debt  for  his  son,  can  recover  it  of  him  in  invUum.  The  con- 
verse is  the  law.  No  one,  by  paying  an  account  against  an- 
other, can  maintain  an  action  for  the  amount,  without  the 
promise,  express  or  implied,  of  the  original  debtor.  And  such 
a  promise  in  no  way  appeared. 

But  the  third  argument  is,  itself,  conclusive  of  the  whole 
case.  Hardy  Lewis  declared  to  the  doctor,  that  he  would 
compel  his  son  to  refund,  by  withholding  titles  for  the  land 
intended  for  him,  until  he  refunded  the  money.  Thus  he 
held  the  staff  in  his  own  hand :  and  when  it  was  proved  that 
the  titles  had  been  delivered,  and  no  explanation  being  made, 
how,  when,  or  wherefore,  it  was  rationally  inferrible,  that  the 
father  had  been  satisfied,  and  his  claim  adjusted,  or  been 
abandoned. 

It  seemed  to  my  understanding,  to  infer  plainly  an  acquit- 
tance of  the  father's  claim,  upon  the  terms  he  himself  had 
laid  down,  to  doctor  Kellin. 

The  motion  is,  therefore,  dismissed. 

O'Neall,  J. — ^EvANS,  J. — Wardlaw,  J. — and  Frost,  J. 
concuned. 

Motion  refused. 
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A.  W.  Ycngue  v.  David  Aiken.  Columbia, 

^  May,  1849. 


The  defendant  in  ezecntion  ia  a  competent  witness  for  the  sheriff,  in  an  action  to 
recoTer  from  a  purchaser  the  amount  of  his  bid,  at  a  sale  of  the  defendant's      Yongne 

P«>P««7.  Aiken. 

Before  F&ost,  J.  at  Fairfieldj  Spring  Terrn^  1849. 

This  was  an  action  of  assumpsit  to  recover  $1,976,  the 
price  of  Rynah  and  her  three  children,  purchased  by  defen- 
dant, September  2,  1844,  at  a  sale  of  John  Ford's  negroes, 
under  execution. 

The  plaintiff  proved  the  sale  by  the  entry  in  the  sheriff's 
sale  book.  The  plaintiff  also  proved  by  Leggo,  Rosboro,  and 
John  Ford,  jr.,  that  the  defendant  had  bid  off  the  negroes  for 
the  sum  mentioned  in  the  note.  John  Ford,  the  defendant  in 
the  execution,  at  this  stage  of  the  case  was  offered  as  a  wit* 
ness,  and  rejected  because  he  was  interested,  by  the  recovery 
against  Aiken,  who  had  bid  an  extravagant  price,  to  increase 
the  amount  of  his  assets.  The  plaintiff  closed ;  and  a  motion 
was  made  for  a  non-suit,  because  there  was  no  evidence  of  a 
delivery  or  tender  of  the  negroes  to  the  defendant  A  tender 
of  the  negroes  in  January,  or  February,  succeeding  the  sale, 
was  proved,  and  that  the  negroes  were  re-sold  by  Cockerell, 
the  successor  in  office  of  the  plaintiff,  under  executions  against 
Ford,  on  the  third  of  February. 

The  defence  was,  that,  by  an  agreement  between  the  plain- 
tiff and  Aiken  and  N.  A.  Peay,  Aiken's  bid  was  transferred 
to  Peay. 

It  appeared  that  N.  A.  Peay  had  entered  judgment  by  con- 
fession against  John  Ford,  for  $60,000,  the  16th  April,  1843| 
and,  on  the  same  day,  C.  D.  Ford  had  entered  upa  similar  judg- 
ment for  $30,000.  Executions  on  these  judgments  were  lodged 
the  same  day,  and  they  were  the  oldest  Under  those  and 
other  executions,  the  plantation  of  the  defendant  and  86  ne- 

Sroes,  and  all  his  other  effects,  were  sold  on  the  second  and  third 
ays  of  September,  1844.  The  plantation  was  bid  off  by 
McGee,  who  transferred  his  bid  to  N.  A.  Peay.  Peay  pur- 
chased about  fifty  of  the  negroes,  and  the- defendant  thirty. 
After  the  sale,  all  the  negroes  returned  to  the  plantation,  from 
the  court  house.  Wednesday  following,  twenty-six  of  those 
bid  off  by  the  defendant  came  back  from  the  plantation  and 
went  into  his  possession.  Rynah  and  her  three  children  re- 
mained on  the  plantation  until  they  were  re-sold  in  February, 
1846,  and  from  that  time  to  the  time  of  the  trial.  A  sale  bill 
of  the  plaintiff  to  the  defendant  was  produced,  dated  26th 
September,  1844;  it  was  to  this  effect:  "Mr.  David  Aiken 
bought  at  sheriff's  sale,  property  of  J.  Ford,  26  negroes,  to  wit," 
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M^^^'iSa    0^*°^J'^8  them,)  and  acknowledged  the  receipt  of  $7,066,  "  in 
^^'       ^^fuU  of  purchase  money  and  interest  of  the  above  26  negroes, 
sold  as  the  property  of  John  Ford,  the  second  September, 
1844,  on  executions  of  Harrison,  and  others." 

Thompson.' — Testified  that  he  had  heard  the  plaintiff  say- 
more  than  once,  that  his  understanding  was,  that  the  negroes 
bid  o£f  by  the  defendant  were,  by  an  agreement  between  Aik- 
en and  Peay,  transferred  to  Peay;  the  plaintMf  was  well 
pleased  with  the  transfer  of  the  bid,  and  that  thereby  the  par- 
ties were  restored  to  friendly  terms  ;  he  heard  no  complaint 
until  after  he  went  out  of  office ;  he  said  the  agreement  was 
made  Tuesday,  at  the  plantation,  when  the  sale  of  the  effects 
there  was  made. 

Harrison  Jones, — ^Testified  that  in  September,  1844,  at 
muster,  he  talked  with  Peay  about  John  Ford's  negroes,  and 
the  high  price  P.  had  paid  for  a  woman  Sarah ;  and  P.  said 
he  would  have  bid  $300  more  if  Aiken  had  bid  on ;  the  wit- 
ness said,  you  and  Aiken  have  the  yellow  negroes  pretty 
equally  divided ;  P.  said  no,  he  had  agreed  to  take  Rynah 
from  Aiken.  These  declarations  of  Peay  were  oljecrcd  to, 
but  admitted.  Peay's  negroes,  with  Rynah  and  her  three 
children,  remained  on  the  plantation  aftef  their  return  from  the 
sale,  and  have  continued  to  work  there  ;  John  Fotd  is  a  rel- 
ative of  N.  A.  Peay ;  he  has  lived  on  the  plantation  since 
the  sale  j  G.  D.  Ford  for  two  years  resided  in  Richland,  oc- 
casionally visiting  the  plantation  ;  after  he  sold  his  Richland 
property  he  moved  to  tne  plantation  ;  his  father  and  himself 
haye  continued  to  live  there ;  C.  D.  Ford  manages  the  pro- 
perty ;  the  amount  of  the  sales  of  the  property  was  about 
$43,000,  and  was  not  credited  by  the  sheriff  on  either  of  the 
^ecutions  of  Peay  and  C.  D.  Ford ;  the  parties  were  permit- 
ted by  the  sheriff  (o  arrange  tfa^  payment  atnong  themselves: 
they,  which  the  defendant,  have  resorted  to  the  Court  of 
Equity  for  an  adjustment  of  their  conflicting  claims. 

The  jury  were  instructed  that,  with  the  consent  of  the  three 
parties,  it  might  have  been  arranged  that  Aiken  should  trans- 
fer his  bid  to  Peay,  and  if  it  had  been  agreed  between  Peay 
and  Aiken,  with  the  consent  of  the  plaintiff,  that  Aiken  should 
transter  to  Peay,  Rynah  and  her  children,  at  the  price  they 
were  bid  off  by  Aiken,  in  part  payment  of  Peay's  execution, 
and  that  agreement  was  executed  by  ati  actual  delivery  oi 
the  negroes  to  Peay,  before  the  re-sale  in  February,  that  the 
verdict  should  be  for  the  defendant. 

After  the  jury  had  retired,  the  foreman  came  into  CJdlirt  and 
inquired  if  they  found  a  verdict  for  the  defeftdaUt,  whether 
Yongue  would  be  saved  harmless,  and  his  Honor  replied  in 
the  affirmative. 

The  jury  found  for  the  defendant,  and  the  plaintid' Apt^eal- 
ed,  on  the  grounds : 
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1.  Because  the  presidiag  Judge  cbaijged  the  jury,  that  if  by  ^^VSa' 
an  arrangement  between  Peay  and  Aiken,  with  the  oonsent^     ^^       \ 
of  the  plaintiff,  the  negroes  were  transferred  by  Aiken  to       ^ 
Peay,  at  the  price  Aiken  had  bid  them  off,  in  part  payment  of       ^"f* 
Peay's  execution,  and  this  arrangement  was  executed  by  the     Alkon* 
delivery  of  the  negroes  to  Peay  before  the  second  salej  then 
the  jpry  should  find  for  the  defendant, 

3.  Because  his  Honor,  in  answer  to  a  question  asked  him 
by  thjB  foreman  of  the  jury,  "  whether  if  the  verdict  was  in 
favor  of  the  defendant,  the  plaintiff  would  be  absolved  from 
liability?"  replied,  "certainly." 

3.  Because  the  Court  permitted  the  declarations  of  CoL 
Peay  to  be  received  in  evidence. 

4  Because  the  Court  held  John  Ford  to  be  an  incompetent 
witn^s  to  prove  the  terms  upon  which  David  Aiken  had  left 
the  negroes  in  his  possession. 

6.  ii&cause  there  was  no  evidence  that  the  bid  had  been 
transferred  to  Col.  Peay,  or  any  act  upon  the  part  of  CoL 
Peay  to  bind  him  to  accept  the  negroes,  or  pay  the  bid. 

6.  Because  the  verdict  was  against  law  anci  evidence. 

Bayce^  for  the  motion. 

McDowell^  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  the  question,  whether  John  Ford  is  a  compe- 
tent witness  for  the  plaintiff',  is  the  only  one  which  will  be 
considered.  After  the  defence  of  the  defendant  came  out,  and 
it  was  thus  seen  that  the  true  controversy  was,  whether  Aik- 
en was  discharged  from  his  bid,  by  Nicholas  Peay,  (who  may 
be  regarded  as  the  only  judgment  creditor  entitled  to  the  pro- 
ceeds of  the  sale)  becoming  in  his  stead  the  purchaser,  there 
could  be  no  doubt  that  on  that  issue  John  Ford  was  a  compe- 
tent witness.  Indeed  from  the  statement  made  by  the  defen- 
dant's attorney,  that  this  defence  was  spread  on  the  record 
by  a  special  plea,  it  might  be  that  he  would  be  competent  to 
the  plaintiff,  in  the  first  instance  to  disprove  it,  though  cer* 
tainly  it  would  have  been  more  regular  to  have  produced  the 
testimony  in  reply  to  such  as  the  defendant  adduced. 

The  question,  however,  will  be  considered,  supposing  John 
Ford  to  have  been  offered  by  the  plaintiff,  generally,  without 
any  reference  to  the  defence,  or  the  particular  testimony 
which  he  was  to  give.  In  a  law  Court,  this  is  perhaps  inva- 
riably the  proper  mode  of  judging  of  the  competency  of  a  wit- 
ness. For  in  general  we  are  not,  like  the  Court  of  Equity, 
privileged  to  examine  witnesses  on  particular  questions,  when 
incompetent  in  the  case  itself. 

To  disqualify  a  witness,  he  must  have  a  certain  and  im- 
mediate interest  in  the  event  of  the  suit,  or  in  the  record,  as 
evidence  for  him.  In  this  case,  the  record  would  never  be 
evidence  for  John  Ford,  in  any  other  case.    This  proposition 
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CoLVMBiA,   requires  neither  argument  nor  illustration.    So,  too,  in  relfer- 
May,  18^.  ^u^»g  ^q  ^Jj^  question  of  interest,  it  seems  to  me  self-eFident, 
'^        "^       'that  Ford  cannot  be  either  gainer  or  loser  by  the  event  of 
Yongue     ^jj jg  ^^use.    Not  to  sav  any  thing  of  his  great  insolvency,  and 
Aiken.      therefore  that  he  coula  have  no  money  interest  in  the  result, 
it  may  be  confidently  asserted  that  he  has  no  prospect  of  gaia 
or  loss,  let  this  case  be  decided  as  it  may.     So  tar  as  he  is 
concerned,  the  plaintiff  Yongue  is  liable  for  the  price  at  which 
Aiken  bought.    For  the  very  facts  which  will  charge  Aiken, 
will  at  the  same  time  charge  Yongue.    It  is  the  business  of 
the  sheriff  to  sell  for  cash,  and  if  the  purchaser  fails  to  pay, 
he  must  re-sell,  on  the  same  or  the  next  sale  day,  unless  the 
plaintiff  in  execution  directs  him  not  to  re-sell  at  such  time. 

In  this  case  Yongue  sold,  and  as  I  understand  the  proof, 
suffered  the  negroes  to  go  back  to  Ford's,  whence  defendant 
received  all,  except  this  woman  and  her  children,  and  he 
would  also  have  received  them,  had  he  not  supposed  Peay 
was  to  take  them,  at  his  bid.  From  this,  I  conclude,  they 
were  considered  as  delivered,  when  struck  off,  at  the  auction, 
in  front  of  the  court  house.  Under  such  circumstances,  the 
plaintiff  was  liable  to  Ford,  and  it  was  perfectly  immaterial 
to  him  whether  Aiken  was  or  not.  Suppose  Ford  was  called 
to  prove  the  delivery — ^for  that  was  all  which  he  could  prove 
about  the  sale,  which  is  required  to  appear  in  writing,  and 
that  had  been  proved  by  the  proper  entries,  in  the  proper 
books.  In  such  a  case,  there  is  no  doubt  Ford  would  be 
competent.  His  proof  would  charge  the  plaintiff,  as  well  as 
the  defendant.    Between  them  he  would  be  indifferent. 

The  motion  is  granted. 

Richardson,  J. — Evans,  J. — and  Wardlaw,  J.— con- 
curred. 

Frost,  J.  dissenting-, — ^A  new  trial  is  ordered  in  this  case, 
because  John  Ford  was  not  admitted  as  a  witness  for  the 
plaintiff.  By  the  judgment  of  the  Court,  it  is  affirmed  that 
the  defendant  in  execution  is  a  competent  witness  for  the 
sheriff,  in  an  action  to  recover  from  a  purchaser  the  amount 
of  his  bid,  at  a  sale  of  the  defendants  property. 

The  general  rule  is,  that  '^  the  law  looks  upon  a  witness  as 
interested,  when  there  is  a  certain  benefit  or  disadvantage  to 
the  witness,  attending  the  consequence  of  the  cause,  one 

Oibb.  Et.  107.  ^c^y*"  N^  ^'^^^  '^  certain  benefit  to  a  witness,  attending  the 
iPhiil.ET.&6.' consequence  of  the  cause,  one  way,"  can  be  suggested,  than 
the  recovery,  by  a  defendant,  of  the  purchase  money  of  his 
property,  sold  by  the  sheriff,  under  execution.  He  is  inter- 
ested that  the  plaintiff  should  have  a  verdict ;  and  for  the 
largest  amount.  The  recovery  is  for  his  use.  The  verdict 
is  an  instrument  of  evidence  for  him  to  charge  the  sheriff  with 
the  amount  of  it. 
When  the  effect  of  the  witness'  testimony  will  be  to  create, 
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or  to  increase  a  fund,  in  which  he  may  participate,  he  is  in-  JR^^^'^'^a 
competent.    A  distributee  of  an  estate  is  an  incompetent  wit-  May,  1849,^ 
ness  to  increase  or  prevent  the  diminution  of  the  assets  of         ^       ' 
the  intestate.    Spire  v.  Austin,  Jerry  v.  Belcher.    A  creditor     ■  °|J^® 
of  an  insolvent  is  not  a  competent  witness,  in  an  action  by     Aiken. 
the  assignee  to  recover  the   assigned  effects.     Cleverly  v.  ^  p. ,  ^^^ 
MkCuUeugh.    Nor,  in  the  same  case,  can  the  insolvent  be  a  ^  saa^* 
witness*    Rudffe  v.  Ferguson.    How  much  stronger  is  the   2  Hill  447.' 
objection  where  the  witness  is  called  to  testify  for  the  recov-  1  ^^J*^  ^• 
ery  of  a  fund  in  which  he  is  solely  and  exclusively  inter- 
ested. 

That  the  principal  is  not  a  competent  witness  to  prove  a 
sale  by  his  agent,  is  so  self-evident,  that  it  is  not  probable  a 
case  can  be  found  in  which  the  question  has  been  made.  In 
our  decisions,  the  sheriff,  with  respect  to  his  official  sales,  is 
frequently  called  and  considered  the  agent  of  the  defendant. 
A  sale  by  the  sheriff  is  in  every  i)articular  strictly  analogous 
to  a  sale  by  an  agent  The  defendant  has  the  same  interest, 
in  an  action  by  the  sheriff,  to  recover  the  price  of  bis  proper- 
ty, as  the  principal  has,  in  a  like  action,  by  his  agent.  The 
verdicts  are  for  the  benefit  of  the  defendant  and  of  the  princi- 
pal, respectively ;  and  the  judgment  would  serve  each  of  them 
equally,  as  an  instrument  of  evidence.  That  the  principal  is 
not  a  competent  witness  to  prove  a  sale  by  his  agent,  is  con- 
clusive against  the  competency  of  the  defendant  to  prove  a 
sale  of  his  property  by  the  sheriff. 

In  BUmd  v.  Apsley^  which  was  an  action  of  trespass  against  3  i^ew.  Rep. 
the  sheriff,  the  question  was,  whether  goods  which  had  been  331. 
taken  by  him,  in  execution,  in  a  suit  against  A.  B.  belonged  to 
A.  B.  or  to  the  plaintiff.  A.  B.  (the  defendant  in  execution)  was 
not  allowed  to  be  a  witness  for  the  defendant  (the  sheriff)  to 
prove  the  goods  to  be  his  (A.  B's.)  property ;  because  the  ef- 
fect of  the  evidence  ''would  be  to  pay  his  own  debts,  with 
the  plaintiff's  goods."  The  effect  of  the  defendant's  evidence 
to  prove  a  sale  by  the  sheriff,  would  be  to  pay  his  debts  with 
the  defendant's  money. 

If  Ford  is  not  competent  to  prove  the  sale  to  Aiken,  he  is 
equally  incompetent  to  repel  Aiken's  defence  to  the  action, 
that  he  was  released  from  the  contract,  by  the  transfer  of  his 
bid  to  Peay.  This  incompetency  is  determined  by  his  inter- 
est in  the  verdict,  and  excludes  his  evidence  in  every  particular 
which  may  promote  the  plaintiff's  recovery.  If  he  cannot 
directly  charge  the  defendant,  by  proving  the  sale,  neither 
can  he  indirectly  charge  the  defendant  by  disproving  what  is 
alleged  in  his  defence.  It  is  true,  that  it  may  be  indifferent 
to  him  whether  Peay  or  Aiken  be  charged  with  the  purchase ; 
for  both  are  responsible.  But  the  rules  of  evidence  are  not 
adapted  to  particular  cases.  They  are  of  universal  applica* 
tion ;  and  Ford  must  be  equally  competent,  though  Aiken 
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C«niiou,   -^ere  insolvent,  and  he  interested,  to  the  ftdl  amount  in 

^  May,  1819.       j^^  ^^  procure  a  verdict  against  Aiken.    And  he  must  also 

g.   ^       *  be  competent  to  repel  every  defence,  whatever.    Any  other 

"^*^    rule  would  solve  the  question  of  competency,  not  by  the  in- 

YoDgve.     terest  of  the  witness  in  the  verdict,  or  the  certain  benefit  he 

may  procure  by  his  testimony ;  but  by  a  distinction  between 

the  affirmative  of  a  fact,  matenal  to  the  plaintiff's  case,  and 

the  contradiction  of  a  fact,  material  to  the  defence ;  which,  ia 

its  effect  on  the  result  of  the  case,  and  on  the  mind  of  the 

witness^  is  wholly  immateriaL 


John  Simonion  v.  A.  W.  Yonffue^  late  sheriff. 

Vfi  an  action  against  the  sheriff  Ibr  official  neglect  in  not  arresting  a  party  as  in 
dnty  bound,  the  plaintiff's  attorney  was  hdi  a  competent  witness  to  dispiovtt 
that  the  sheriff  suspended  proceedings  on  ths  oidor  for  hail  by  his  (the  attiM^ 
ney's)  instructions. 

Before  Withers,  J.  <U  Fahjkid,  FM  Term^  1847. 

In  this  action  the  plaintiff  sought  to  make  the  drfendani 
liable  for  official  misconduct  while  sheriff,  in  relation  to  a 
process  for  bail,  lodged  by  the  present  plaintiff,  during  the 
pendency  of  a  cauae  instituted  by  him  against  Elish»  and 
Henry  Owens^-the  charge  being,  either,  that  defendant  did 
not  arrest  the  said  parties,  as  in  duty  boqnd>  or  suffered  them 
to  escape  after  a,rrest  The  recovery  of  the  plaintiff  in  the 
action  against  Elisha  and  Henry  Owens,  wasnad  in  Novem- 
ber, 1843,  for  $1,719  46— interest  on  $1,377  87  from  $1843 
— costs,  $63  72.  For  such  debt,  interest  and  costs,  the  pie- 
sent  action  was  brought.  Part  c^said  sum  of  costs  was  due 
and  payable  to  C.  &,  M.  H.  Clarke,  the  plaintiff's  attorneys,  in 
the  action  against  the  Owens'&  After  the  return  term  of  the 
plaintiff's  writ  against  the  Oweus's,  to  wit :  on  the  26th  of 
November,  1841,  the  plaintiff  made  his  affidavit,  with  a  view 
to  hold  them  to  bail,  m  pursuance  of  the  Act  of  18i27  on  that 
subjeqt  To  this  affidavit  was  attached  an  order  for  bail,  by 
a  competent  authority,  without  data  affixed.  On  the  11th 
Pecember,  1841,  these  papers  (the  affidavit  and  order  for  bail,) 
were  lodged  in  the  office  of  defendant,  who  was  then  sheriff* 
Where  the  original  was  did  not  appear ;  nor  did  it  appear 
that  the  papers^  mentioned  had  been  s^ttached  to  it,  or  that  it 
had  been  re-lodged  wiib^  the  sheriff  for  the  arrest  of  the  do* 
fiandants  in  the  pending  action.  This  difl|ci|Uy,  howesver,  waa 
resolved  in  favor  of  the  present  plaintiff!    On  this  order  for 
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Sunonton 

T. 

Yongue. 


bail  were  enCered  (acbofdiBg  to  Mr.  Caleb  Clarke's  testitno-  i^^™^ 
ny,)  when  he  first  saw  it,  iu  the  defendant,  Yongue's  hand^^^^*  *°^'^ 
writing,  items  as  follows:  ''To  arrests, $3;  mileage,  35c.; 
two  bonds,  $2 ;  entry,  26c,"  and,  be  thought,  also,  the  costs 
for  the  serFice  of  the  original  writ ;  at  any  rate,  he  said,  the 
ilems  so  entered  on  the  l^ck  of  the  order  lor  bail,  were  made 
to  amount,  in  addition,  to  ^8  40.  The  sheriff's  costs  in  the 
case  of  John  Simonton  v.  Elisha  and  Henry  Owens,  as  en* 
tei^ed  iu  his  execution  book,  were  $8  40.  Upon  this  state  of 
things,  the  plaintiff's  counsel  strenuously  urged  upon  the  ju- 
ry, that  Yongue  had,  in  fact,  arrested  the  Owens's,  inasmuch 
as  the  items  above  specified  indicated  that  service  and  no  other* 
To  explain  how  the  sheriff's  costs  actually  taxed,  in  the  case 
of  Simonton  v.  Elisha  and  Henry  Owens,  arose,  and  that  the 
services  indicated  by  the  items  on  the  bail  piece  did  not  enter 
into  the  taxation,  tne  defendant's  writ  book  was  introduced 
cm  bis  part,  to  establish,  and  it  did  establish,  that  he  had  a 
sum  of  costs  amounting  to  $6  65c.,  appearing  in  that  book, 
and  arising  firom  the  Service  of  the  original  writ,  2  sub.  writs 
and  the  entry  of  the  order  for  bail.  The  introduction  of  this 
book  the  defendant  objected  to,  and  inristed  that  the  sub* 
writs  themselves  should  be  produced.  The  book  itself  was 
held  admissible  for  the  purpose  in  view.  The  appellant's 
oounsel  quoted  sundry  cases  decided,  as  establishing  that  cer- 
tain description  of  entries  by  a  sheriff,  were  conclusive,  as  he 
contends,  not  only  against  him,  but  in  some  instances  against 
his  sureties ;  and,  hence,  he  insisted  that  the  entries  in  ques* 
tion,  being  official  acts,  ought  to  operate  against  the  defendant 
in  this  case.  The  Court  did  not  determine  whether  the  en- 
tries now  in  view,  were  official  entries  or  memoranda,  made 
with  a  view  to  services  intended  to  be,  but  not  in  fact,  per- 
formed, leaving  the  interpretation  of  them  to  the  jury;  but 
merely  informed  them  that  such  entries  did  not  constitute 
that  formal  return  on  a  bail  process  which  was  prescribed  by 
the  Act  of  1839,  and  read  the  clause  of  it,  embracing  that 
subject,  to  the  jury.  The  erasure  of  tliose  entries,  after  their 
endorsement  at  first,  (which  Mr.  Clarke  testified  had  been  per- 
petrated,) and  their  restoration  at  his  instance  by  Yongue, 
were  matters  much  argued  at  the  bar,  but  left  without  preju- 
dice to  the  jury.  The  defence  was,  that  after  the  lodgment 
of  the  order  for  bail  a  few  days,  to  wit:  sometime  between 
the  10th  and  20th  of  December,  1841,  M.  H.  Clarke,  one  of 
plaintiff's  attorneys,  suspended  action  upon  it,  by  instruct- 
mg  Yongue  to  wait  further  orders ;  and  the  fact  was  sworn 
to  by  Henry  Owens,  one  of  the  defendants  in  the  former  case. 
Henry  Owens  was  held  a  competent  witness  in  this  case  be- 
tween Simonton  and  Yongue,  when  called  by  the  latter,  for, 
if  success  of  either  party  would  affect  his  liability  on  the  exe- 
eutkm  obtained  against  him  and  Elisha,  his  interest  lay  against 
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St^^Ha  ^^^f^'^i  ^^'^  called  him,  and  was  to  be  seen  in  the  sacceee 
J^^'  iMO.  ^f  SimontOQ  in  getting  satisfaction  for  the  witness'  debt  oat 

a-   ^^      of  any  body  else  whomsoever. 

Bimonioii       rpjjjg  ^j.^  jj^j  jj^gjj  ^^^^  before  tried  between  these  par- 

YoDgiM.  ties,  in  the  life  time  of  M.  H.  Clarke,  who  has  since  died,  and 
on  that  occasion  he  was  examined  by  the  plaintiff,  to  contra- 
dict the  testimony  on  the  subject  of  the  instructions  given  by 
him  to  Yongue,  to  suspend  proceedings  on  the  order  for  bail. 
On  the  present  occasion,  it  was  proposed  to  prove  what  be, 
M.  H.  Clarke,  then  swore.  It  was  insisted  on  behalf  of 
Tongue,  that  M.  H.  Clarke  was  an  incompetent  witness,  be- 
cause there  was  such  liability  on  his  part  to  Simonton,  aris- 
ing from  his  act  in  stopping  the  progress  of  the  sheriff  toward 
securing  the  person  ot  Elisha  Owens,  (who  left  the  country 
in  Nov.  1842,  carrying  with  him  property  enough  to  pay  the 
debt  in  ouestion)  as  to  make  it  the  clear  and  strong  interest  of 
M.  H.  Clarke  to  contribute  in  this  action  towards  condenming 
Yongue,  from  whom  the  plaintiff  might  get  satisfaction  m  ex- 
oneration of  the  witness.  The  Court  held^him  to  be  incompe- 
tent— at  least  to  aid  in  the  recovery  of  his'costs.  Then  it  was 
insisted  that  his  instructions,  if  ever  given  to  Yongue,  were 
not  binding  on  his  client,  the  present  plaintiff;  or  if  they  would 
be  in  any  form,  they  should  have  been  in  writing ;  which 
proposition  was  overruled,  because  pending  the  action,  the  at- 
torney was  the  representative  of  his  client  in  the  matter  in 
question ;  and  whether  his  directions  were  verbal  or  in  writ- 
ing, was  a  matter  rather  affecting  the  convwiience  of  proof 
than  the  legality  of  the  authority. 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new  trial,  on 
several  grounds.    The  first  of  which  only  was  argued,  viz : 

Because  the  Circuit  Court  rejected  the  evidence  of  plain- 
tiff's attorneys,  in  the  case  of  the  plaintiff  against  Henry- 
Owens  and  Elisha  Owens,  on  the  n-ound  that  they  were  in- 
competent witnesses  for  the  plaintiff  in  the  present  case ;  as 
they  might  be  liable  to  the  plaintiff  in  case  he  failed  in  recov- 
ering a  verdict  in  the  present  case,  and  that  they  were  inter- 
ested in  the  costs  of  the  suit  in  the  first  case. 

Pope,  for  the  motion. 

Btickanan  4*  Thompson,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case  the  judgment  of  the  Court  will  be  given  alto- 
gether on  the  first  ground  of  appeal— all  the  others,  not  be- 
ing argued,  are  considered  as  virtually  abandoned. 

It  seems  that  the  Judge  below  decided  that  the  witness,  l/L 
H.  Clarke  (whose  testimony  was  proposed  to  be  proved,  as 
given  on  the  former  trial,  he  having  since  died,)  was  incom- 
petent, on  the  ground  that  his  costs  might  be  recovered  in 
this  very  case.  It  is  true  the  plaintiff  may  recover  them  as  part 
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of  his  damages,  on  the  ground  either  that  he  had  paid  them,  J^^'*^'^^* 
or  that  he  is  liable  to  pay  them.    But  that  creates  no  interest  May,  IMS.  ^ 
in  the  witness.    For  after  the  recovery,  he  would  have  no         ^ 
more  right  to  receive  his  costs,  part  of  the  damages  found^    ^*°'^***^ 
than  he  would  the  rest  of  the  verdict    The  whole  is  founa    Yon^ue. 
for  the  plaintiff,  and  belongs  to  him.    The  plaintiff  was,  and 
is,  liable  to  him  for  his  costs ;  and  it  is  to  him  perfectly  im- 
matarial  whether  he  recovers  in  this  case  or  not. 

It  is  very  true,  in  Scharlock  v.  Olandj  it  was  ruled  that  the  ^  m^  ^q^ 
costs  of  an  attorney,  taxed  on  a  judgment,  entered  up,  could 
not  be  released  by  the  narty  in  whose  favor  it  was  entered. 
But  it  was  never  intenaed  to  rule  and  hold,  that  they  could 
not  be  recovered  by  the  plaintiff,  as  his  damages^  in  a  case 
like  this,  or  that  he  might  not  recover  them  in  an  action  of 
debt  on  the  judgment,— or  that  they  could  not  be  by  him  set 
off.  This  last  matter  was  ruled  in  the  case  of  Law  v.  Dun- 
eauj  decided  last  December,  at  this  place.  In  legal  intend- 
ment, as  between  the  plaintiff  and  defendant,  and  persons 
other  than  the  attorney  himself,  the  costs  recovered  are  the 
costs  of  the  plaintiff.  To  secure  the  attorney  from  loss,  the 
plaintiff  or  defendant  recovering  is  not  allowed  to  release  or 
even  receive  his  costs  against  his  wishes.  But  this  is  a  mere 
regulation  applicable  to  the  collection  of  the  costs  against  or 
under  tbe^./a.  It  reaches  no  further.  For  when  the  mat- 
ter becomes  the  subject  of  future  action,  on  the  record,  or  to 
be  recovered  by  virtue  thereof,  then  it  is  in  the  name  and  in- 
terest of  the  party ;  and  the  attorney's  rights  are  merged  in 
his,  and  the  attorney  has  no  other  redress  than  to  look  for  his 
costs  to  his  client. 

In  this  point  of  view,  therefore,  there  was  no  objection  to 
the  competency  of  the  witness ;  but  it  is  supposed  the  attor- 
ney, if  he  gave  the  directions  to  suspend  the  proceedings  on 
the  order  for  bail,  would  be  liable  over  to  the  plaintiff.  The 
various  cases  cited  for  the  defendant  do  not  sustain  this  pro- 
position. It  is  very  true,  whenever  an  agent  does  an  act 
whereby  his  principal  is  sought  to  be  chaiged,  for  his,  the 
agent's  neglect,  or  unskilfulness,  in  such  a  case  the  agent 
would  be  an  incompetent  witness, — for  then  his  interest  would  j  ch^nieaf  on 
be  direct,  and  the  record  might  be  evidence  to  charge  or  dis-£ndenee, 
charge  him.  994. 

But  the  same  rule  does  not  hold,  where  his  interest  is  pos- 
sible, and  collateral  to  the  issue.  In  such  a  case,  he  is  admit- 
ted from  necessity  to  testify.    In  this  case  this  would  be 
enough,  and  is  mlly  sustained  by  MarshaU  v.  Nagd  4*  1  Bail  SOSi 
Thompscn. 

But  it  is  not  at  all  clear  that  the  attorney  is  under  any  lia- 
bility. It  must  be  assumed,  10  give  a  coloring  to  his  interest, 
that  he  did  give  the  instruction ;  if  he  did,  it  does  not  follow 
he  would  be  liable  to  his  client.    He  might  have  had  his  or- 
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^!f*mii   ^^^  ^  ^^  ^'  ^^^  ^^'  not,  it  migbt  hatFe  been  tbe  exeraise 
May,  ^p*g«  of  just  siieh  a  pradent  difteretion  as  that  with  whieii  an  at* 

^"^         torney  al  law  is  always  inrested,  in  the  managemeiit  of  a  case 
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at  law.  These  suggestions  shew  how  utterly  vain  it  is  to 
talk  about  theie  being  any  direct  interest  in  the  event  This 
record  could  not  be  evidence  for  or  against  faioi.  For  it  is,  in 
every  sense,  res  inter  alioa  ada.  His  (the  attorney's)  act  is  not 
the  gravamen  of  the  action, — it  is  the  sheriff's  neglect,  for 
which  the  plaintiff  sue6,^--and  he  undertakes  to  defend  him- 
self by  shewing  that  the  plaintiff's  attorney  authorised  him  to 
do  the  act.  This  is  outside  of  the  record,  and  it  would  there* 
fore  be  no  evidence  for  or  against  him  on  the  issue  whether 
he  had  acted  right  or  wrong.  It  is  true,  he  oofild  give  it  in 
evidence,  as  a  fact ^  that  the  plaintiff y  if  he  should  recover  ^  had 
recovered  his  debt  from  the  sheriffs  but  that  does  not  arise  oiH 
of  his  relation  to  the  case.  Any  one,  even  the  greatest  stran- 
ger, to  whom  it  might  be  important  to  shew  such  a  fact,  might 
give  the  record  in  evidence. 

The  motion  is  granted. 

RiCHA&DsON,  J.-^— Evans,  J.^^WAaDLAW|  h — and  Frost, 
J. — concurred. 

MoHoH  granted^ 


Bacon  ^  Raven  v.  Richard  Sondlejf. 

If  a  peraon  seUs  goods,  supposingi  at  the  time  of  the  contifBct,  he  it  deali&g  widi 
a  prinoipAli  bat  afierwaida  discoTen  that  the  person  with  whom  heis  dealing 
is  not  the  ptinoipal  in  the  transaction,  but  agent  fot  a  third  person,  though  b» 
may,  in  the  mean  time,  have  debited  the  agent  with  them,  he  may  afterwanii 
recover  the  amount  from  the  reel  principal. 

If  a  principal  rescind  the  sale  made  for  him,  and  the  seller  sue  the  agent  in  tro- 
ver, he  will  thereby  assent  to  the  rescision.  So  the  agent  may  diadaim  a  pur- 
chase on  his  own  account,  and  refer  all  he  has  done  to  his  agency,  and  if  the 
seller  assent  to  this,  the  goods  sold  will  be  in  the  possession  of  the  agent  on 
deposits  for  the  seller,  who  may  maintain  trover  for  their  convenion. 

If  a  consignee  has  a  right  to  take  the  goods  at  a  stipulated  price,  and  elects  to 
hold  them  as  consignee,  after  his  death  his  executor  cannot  elect  to  hold  them 
as  a  purchase. 

Before  CNeall,  J.  at  Columbia,  Spring  Term,  1849. 

This  was  an  action  of  trover  to  recover  a  Piano  Forte. 

The  case  made  by  the  evidence  was  as  follows:  The 
plaintiffs  are  manufacturers  of  Pianos  in  New  York ;  the  late 
Samuel  Weir  was  acquainted  with  them,  and  had  been,  at 
one  time,  engaged  in  the  sale  of  Pianos ;  though  not  at  the 
time  of  thid  transaction.  He  was  esteemed  tn  drceUent  judge 
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ef  iueh  a  nmmcal  mstmrnent.    He  had  been  applied  to  by  Sf*""^!^ 

Mr.  James,  of  Columbia,  to  order  for  him,  from  the  plaintiffs,  ^J^*  ^^ 
a  Piano,  to  be  paid  for  on  delivery ;  it  was  accordingly  order- 
ed, and  came,  as  Mr.  James  said,  to  him;  he  paid  the  expen- 
ses  of  transportation.    He  said,  having  occasion  for  another 
for  a  friend,  be  called  on  Mr.  Weir,  and  asked  him  to  order 
another  (to  be  sent  on  forthwith)  of  the  same  kind,  and  on 
the  same  terms,  from  the  plaintiffs,  for  him.    This  was  in 
April,  1847 — ^he  said  Weir  informed  him  the  Piano  would  be 
on  by  the  1st  of  May.    He  waited  until  1st  of  June,  the  Pir 
ano  had  not  arrived  *  he  told  Weir  he  could  wait  no  longer ; 
to  this  Weir  assented,  and  told  him  he  was  not  bound  to  wait 
Qn  the  6th  of  June,  Weir  wrote  to  the  plaintiffs,  that  the 
person  for  whom  he  had  ordered  the  Piano,  refused  now  to 
^ke  it,  and  directed  them  to  retain  it.    They  bad,  however, 
shipped  it  before  receiving  that  letter.    Mr.  James  went  to 
Charleston,  and  bought  a  Piano.  On  his  return,  Mr.  Weir  sent 
his  clerk  to  him,  with  the  bill  of  lading  of  the  Piano,  shipped 
by  the  plaintiffs.    He  immediately  went  to  see  Mr.  Weir,  and 
found  him  in  bed,  sick  with  his  last  illness  ;  he  said  to  Weir, 
if  he  (Weir)  considered  him  (James)  bound  for  the  Piano,  he 
would  still  take  it.    Weir  told  him,  he  "did  not  consider  nim 
bound ;  if  the  gentlemen  missed  the  sale  of  their  article^ 
they  had  no  b^h/  to  blame  but  themselves^     Weir  died  in 
a  few  days  after,  early  in  June.    The  Piano  came  after  his 
death,  was  inventoried,  and  sold  by  the  defendant,  who  was 
the  executor  of  Weir.    The  plaintiffs  demanded  the  Piano 
from  him  1st  December,  1847 ;  he  refused  to  give  it  up. — 
Weir  was  insolvent,  and  had  no  credit  for  himself  with  the 
manufacturers.    He  made  no  charge  for  his  serrices  in  order- 
ing a  Piano  for  Mr.  James. 

After  Weir's  death,  1st  September,  1847,  the  plaintiflb 
wrote  to  the  defendant,  inquiring  about  the  Piano  and  de- 
manding payment.  The  defendant  would  have  proved,  by 
Mr.  Thornton,  a  coach  maker  in  Columbia,  and  other  per* 
sons,  merchants,  d&c.  that  when  they  ordered  any  thing  for  a 
third  person,  the  usage  of  trade  was  that  the  person  oidering 
was  regarded  as  the  vendee.  The  Circuit  Judge  ruled  that 
the  usage  of  trade  had  nothing  to  do  with  the  case ;  that  here 
the  proof  clearly  shewed  that  a  sale  to  Weir  was  not  in  the 
contemplation  of  any  of  the  parties ;  he  merely  acted  as  the 
friend  of  Mr.  James,  in  ordenng  the  article,  and  as  the  friend 
of  the  plaintiffs,  to  receive  and  deliver  it  The  proof  offered 
was  excluded.  The  testimony  clearly  shewed  that  there  was 
no  sale  to  Weir.  He  did  not  consider  himself  as  buying,  for 
he  said,  ''  if  the  gentlemen,  the  plaintiffs,  missed  the  sale  of 
the  article,  (alluding  to  the  delay,)  it  was  their  own  fault." 

Thejury,  under  the  instruction  of  the  Court,  found  for  the 
plaintiffs  the  sum  for  which  the  Piano  was  sold  by  the  de< 
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CoEAMBu.  fendant,  adding  thereto  the  interest  from  the  time  the  sale 
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was  due. 

The  defendant  moved  for  a  new  trial,  upon  the  following 
grounds : 

1st.  That  the  defendant  should  have  been  permitted  to  in- 
troduce testimony  as  to  the  course  of  dealing,  by  merchants 
in  Columbia,  in  ordering  goods  from  New  York  for  persons 
residing  here. 

2d.  That  the  shipment  of  the  Piano  at  New  York,  upoa 
Weir's  order,  was  such  a  delivery  as  constituted  a  complete 
sale  to  S.  Weir,  or  the  person  for  whom  the  Piano  was 
ordered. 

3d.  That  the  sale  being  complete,  Bacon  &,  Raven  had 
neither  such  a  right  of  property,  nor  right  to  the  possession,* 
as  would  enable  them  to  maintain  an  action  of  trover  for  the 
Piano. 

4th.  That  the  Piano  was  shipped  before  the  countermand 
of  Weir,  and  in  his  Ufe  time,  and  as  <he  bill  of  lading  was 
received  by  Weir,  and  sent  to  Mr.  James,  as  the  contract  was 
affirmed  by  the  reception  and  sale  of  the  Piano  by  the  exec- 
utor of  Weir,  and  by  the  plaintiffs,  by  the  letter  to  the  exec- 
utor, demanding  payment,  the  sale  was  complete,  and  the 
title  passed  out  ot  the  plaintiffs  and  vested  in  the  defendant, 
as  executor  of  Weir ;  and  the  ruling  to  the  contrary,  by  his 
Honor,  was  error. 

W.  F.  DeiSaussuref  for  the  motion. 
Ooodun/fif  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

If  a  person  sells  goods,  supposing,  at  the  time  of  the  con- 
tract, he  is  dealing  with  a  principal,  but  afterwards  discovers 
that  the  person  with  whom  he  is  dealing  is  not  the  principal 
in  the  transaction,  but  agent  for  a  third  person,  though  he 
may,  in  the  mean  time,  have  debited  the  agent  with  then^ 
Q^H^^l'  he  may  afterwards  recover  the  amount  from  the  real  princi- 
16  EiuM^er  P&l*  It  is  manifest  that  Weir  ordered  the  Piano  not  on  his 
own  account,  but  as  agent  for  James.  But  he  did  not  dis- 
close to  the  plaintiffs  the  name  of  his  principal.  The  plain- 
tiffs, then,  had  an  election  to  sue  either  Weir  or  his  principal 
for  the  purchase  money.  As  Weir,  by  the  sale  and  cr^t 
given  to  him  by  the  plaintiffs,  became  liable  to  them  for  the 
price ;  so,  if  he  chose  to  affirm  that  contract,  the  property  ia 
the  Piano  vested  in  him.  The  custom,  which  it  was  pro- 
posed to  prove,  that  a  person  ordering  goods  for  another,  (and 
not  disclosing  his  principal,  which  is  a  necessary  qualinca- 
tion,)  is  regarded  as  the  vendee,  is  in  conformity  with  the 
law ;  and  the  evidence  offered,  being  thus  immaterial,  was 
properly  rejected.    It  may  be  admitted  that  the  shipment  of 


PatlononT. 


JU>PJEAIi3  AT  LAW. 


946 


Bacon  and 
Raven 

T. 

Sondley. 


the  Piano,  pursuant  to  Weir's  order,  was  a  sufficient  delivery  CoLoioiiL 
to  the  vendee,  (Weir  or  James,)  to  complete  the  contract  of  ^^^'  ^^' 

sale,  and  change  the  property.    But  the  concurrence  of  both  ^^        ' 

parlies  is  necessary  to  a  contract ;  and  a  contract  of  sale,  like 
any  other  contract,  may  be  rescinded  with  the  assent  of  both 
parties.  The  plainti^,  after  they  discovered  that  James  was 
the  principal,  might  have  elected  to  charge  him  with  the  sale, 
fiut  James  rescinded  the  sale,  and  by  sueing  the  defendant 
in  trover,  they  have  assented  to  the  rescission.  So  Weir 
might,  with  the  consent  of  the  plaintiffs,  have  disclaimed  a 
purchase  on  his  own  account,  and  referred  all  he  had  done 
to  his  agency.  If  the  plaintiffs  assented  to  this,  the  Piano 
would  be  in  his  possession,  on  deposit,  for  them.  Their  right 
of  property  (James  having  rescinded  the  contract)  would  be 
revested  in  them ;  and  they  might  maintain  trover  for  a  con- 
version of  the  Piano. 

Did  not  Weir  disclaim  any  purchase,  on  his  own  account, 
and  renounce  any  title  to  the  Piano?    He  was  employed  as 
an  agent.    As  soon  as  it  arrived,  he  sent  the  bill  of  lading  to 
James,  to  pay  the  freight  and  expenses,  as  he  had  done  when 
a  former  order  was  executed  for  him.    Afterwards,  he  de- 
clared to  James  that  he  did  not  consider  him  (James)  bound, 
and  if  ^*  the  gentlemen  misled  the  sale  of  their  article,  they 
had  no  body  to  blame  but  themselves.''    In  his  letter  to  the 
plaintifts,  of  the  6th  June,  he  expressly  affirms  his  agency, 
and  f<enounces  any  purchase,  on  his  own  account,  when  he 
informs  them  that  the  gentleman  for  whom  the  Piano  was 
ordered,  refused  to  take  it ;  and  that  they  must,  therefore, 
retain  the  instrument    In  this  posture  of  the  affsdr,  Weir 
died.    He  had  plainly  declared  that,  in  ordering  the  Piano, 
he  merely  actea  as  an  agent,  and  disclaimed  any  title  to  it. 
If  he  received  the  Piano,  in  his  life  time,  he  received  it  mere- 
ly as  consignee.    If  the  defendant,  his  executor,  receiyed  it 
after  his  death,  it  was  received  on  the  same  terms.    An  ex- 
ecutor has  no  authority  to  charge  the  deceased  by  any  con- 
tract he  may  make.    If  a  consignee  has  a  right  to  take  the 
goods  at  a  stipulated  price,  and  elects  to  hold  them  as  con- 
signee, after  his  death  his  executor  cannot  elect  to  take  them 
as  a  purchase.    The  Piano  came  into  the  possession  of  the 
defendant  as  a  bailment,  and  by  the  sale  of  it  he  has  been 
guilty  of  a  conversion. 
The  motion  is  ^*     * 


Richardson,  J. — ^ONball,  J. — ^Evanb,  J. — and  Ward- 
law,  J. — concurred. 

Motion  refused. 
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CoLuiiBiA,  James  McKenzie  v.  /.  D.  Alien. 

May,  1849. 

^''^      It  is  a  well  settled  rule  that,  as  evidence  is  to  be  confined  to  the  point  in  issue,  the 
McKenzie        character  of  either  party  cannot  be  inquired  into,  in  a  civil  suit,  unkas  it  is 
Allen  P^^  ^  usue  by  the  nature  of  the  proceeding  itselC 

In  an  action  of  assault  and  battery,  the  defendant  cannot  give  in  evidence  tiie 
bad  character  of  the  plaintiff,  by  way  of  excuse ;  but  in  mitigation  of  damages, 
he  may  give  in  evidence  the  conduct,  and  even  character,  of  the  plaintifi^  when 
they  form  the  provocation  and  inducement  to  the  trespass. 
Where,  in  an  action  of  assault  and  battery,  the  character  of  the  plaintiff  had 
been  irregularly  and  strenuously  urged  in  the  argument  of  counsel,  although 
there  was  no  evidence  on  the  point,  the  Circuit  Judge  properly  noticed  the  fiuet 
in  his  instructions  to  the  jtury,  that  they  might  not  be  misled  in  determining 
the  amount  of  damages. 


Before  Frost,  J.  at  Barnwell,  Extra  Temt,  1848. 

This  was  an  action  of  trespass  for  assault  and  battery. 

Two  of  the  defendant's  servants  had  been  taken  up,  under 
an  ordinance  of  the  village  of  Barnwell,  for  riotous  behaviour 
on  Sunday,  and,  with  others,  were  about  to  be  fl<^ed  at  the 
market  place,  Monday  morning,  when  the  defendant  came 
up — asked  what  they  were  whipped  for;  and  said  thev 
should  not  be  whipped  ;  that  he  would  whip  the  marshal!. 
Dr.  Hagood  told  the  marshall  to  go  on.  The  defendant  jirk- 
ed  the  boy  fVom  the  marshall,  who  raised  his  fist  or  his  whip. 
The  defendant  then  looked  at  the  ordinance,  and  declared 
himself  satisfied.  On  the  morning  of  the  17th  July,  about 
seven  o'clock,  the  defendant  rode  into  the  village ;  bought  a 
wagon  whip,  and  took  a  seat  in  the  piazza  of  a  drinking 
house,  which  the  plaintiff  passed  on  his  way  from  his  office 
to  his  boarding  house.  A  good  many  persons  were  in  the 
piazza,  and  a  fight  was  expected  between  Allen  and  McKen- 
zie. After  a  time,  the  plaintiff  came  along  from  his  boarding 
house  towards  his  office,  when  the  defendant  stept  out  of  the 
piazza,  and  said,  good  morning,  Mr.  McKenzie,  I  understand 
you  said  you  would  imprison  me.  McKenzie  asked  who  told 
him  80.  Allen  said,  Swan.  McKenzie  said  Swan  told  a  lie ; 
but  he  added  that  he  said,  if  he  had  been  a  member  of  the 
Town  Council  he  would  have  committed  Allen, — alluding 
to  what  had  occurred  at  the  market  place.  Allen  said  to 
McKenzie,  you  don't  like  me.  McKenzie  said,  I  can  like  or 
dislike  as  I  please.  Allen  said,  you  must  not  talk  about  me. 
McKenzie  replied,  I  will  talk  when  I  please,  and  can  answer 
for  it.  The  account  of  the  conversation  somewhat  varies, 
as  stated  by  different  witnesses,  but  not  materially, — ^there- 
upon. Alien  struck  McKenzie  five  or  six  blows  with  the  whip. 
McKenzie,  then,  fell  upon  Allen  with  his  fists,  and  struck 
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sereml  blows ;  when  Allen  drew  a  Bowie  knife,  which  he  Pj^^*°^^* 
had  concealed  under  his  dress,  about  fourteen  to  sixteen  in-^^^^*  194B.^ 
ches  long,  and  struck  a  blow  at  McKenzie,  which  took  effect  ^ 

on  the  side  of  his  head,  cutting  the  scalp.    The  parties  were, 
then,  separated. 

A  question  was  proposed,  whether  McKenzie  was  not  of  a 
quarrelsome,  intermeddling  character,  which  was  overruled. 

In  the  course  of  the  argument,  the  counsel,  on  both  sides, 
commented  on  the  character  of  the  plaintiff;  and  the  defend- 
ant's counsel  affirmed  all  that  he  had  proposed  to  prove.  In 
summing  up  the  case  to  the  jury,  the  character  of  the  plain- 
tiff was  mtroduced  as  affecting  the  question  of  damages.-^ 
The  course  of  the  argument  made  such  comments  necessary. 

The  jury  found  tor  the  plaintiff,  one  thousand  dollars 
damages. 

The  defendant  appealed  and  moved  for  a  new  trial,  on  the 
grounds : 

1.  Because  his  Honor  rejected  testimony  to  prove  that  the 
plaintiff  was  an  officious  and  intermeddling  magistrate — 
which  was  material. 

2.  Because  his  Honor  rejected  testimony  to  prove  that  plain- 
tiff was  a  man  of  quarrelsome  habits — which  was  material. 

3.  Because  his  Honor  charged  that  the  character  of  the 
plaintiff,  as  a  peaceable,  orderly,  moral,  and  conscientious 
man,  ought  to  enter  into  the  estimate  of  damages,  although 
there  was  no  evidence  on  that  point. 

4.  Because  the  damages  are  excessive. 
6.  Because  the  verdict  is  contrary  to  evidence. 
6.  Because  the  verdict  is  contrary  to  law. 

BdlingeTj  for  the  motion. 
Patterson^  contra. 

Frost,  J.  delivered  the  opinion  of  the.CJourt. 

It  is  a  well  settled  rule  that,  as  evidence  is  to  be  confined 
to  the  point  in  issue,  the  character  of  either  party  cannot  be 
enquired  into,  in  a  civil  suit,  unless  it  is  put  in  issue  by  the  |  ^y^  £^ 
nature  of  the  proceeding  itself.  In  actions  for  slander  and  i76. 
seduction,  it  is  so  put  in  issue,  and  in  some  cases,  where  the 
question  is  one  of  mere  property,  the  character  of  one  of  the 
parties  may  be  directly  involved  in  the  issue ;  and  then,  only, 
may  it  be  the  subject  of  evidence. 

The  character  of  the  plaintiff  is  not,  thus,  put  in  issue  in 
an  action  of  assault  and  battery.  If  it  may,  in  that  action, 
be  given  in  evidence,  it  may  be  forced  into  every  action  for 
damages.  No  distinction  can  exclude  such  evidence  from 
trespass  to  real  or  personal  property.  It  is  not  pertinent  to 
prove  the  alleged  injury.  It  can  only  be  relevant  to  the 
question  of  damages,    in  trespass  to  real  and  personal  pro- 
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Cot.mnu,   perty,  civcumstanoes  of  outrage  are  penniued  to  aggravate 
^Bfay,  1849.    damages  beyond  actual  kws.    If  the  defendant  can  shew,  in 

M  -sZ^  mitigation  lor  beating  the  plaintiff,  that  he  is  quandkeme 

MeKenziA   ^^^  intermeddling,  the  same  evidence  would  furnish  a  better 

ABen.      pretext  and  extenuation  for  a  trespass  on  his  land,  or  beating 

his  slave. 

It  is  needless  to  cite  authority  to  prove  that  such  evidence 

3  Bibb's  Rep.  is  inadmissible  in  the  latter  cases.    In  Oives  v.  BrmUp  it 

^^'       was  held  that  evidence  of  the  plaintiff's  character  is  not  ad^- 

missible  m  an  action  for  assault  and  battery. 

The  defendant  may  give  in  evidence,  in  mitigation  of 
damages,  the  conduct,  and  even  character,  of  the  plaintiff, 
when  they  form  the  provocation  and  inducement  to  the  tres- 
pass.   This  is  as  much  as  any  case  or  dictum  can  be  found 

3McC.66.  to  warrant.  Rhodes  v.  Bwich  is  decisive  of  the  question 
made  in  this  case.  It  was  an  action  of  trespass,  for  pulling 
down  a  house,  into  which  the  plaintiff  had  intruded  himself 
on  the  defendant's  land.  Evidence  was  admitted  that  plain- 
tiff had  been  suspected  of  being  engaged  in  a  negro  conspi- 
racy, and  that  he  was  a  negro  trader  and  vagabond,  danger- 
ous to  the  neighborhood.  It  was  held,  first,  that  the  case 
was  certainly  one  in  which  character  ought  not  to  have  been 
allowed  to  be  given  in  evidence.  But  it  was  said  to  be  pro- 
ber to  permit  facts  and  circumstances  to  be  given  in  evidence, 
^y  way  of  mitigation,  which  were  the  inducements  to  a  trans- 
action, though  they  may  involve  character :  as  in  assault  and 
battery,  though  the  defendant  cannot  give  in  evidence  the 
bad  character  of  the  plaintiff,  by  way  of  excuse,  yet  he  may 
prove  that  the  defendant  traduced  his  character,  insulted  his 
wife  or  daughter,  or  that  he  found  defendant,  in  his  enclosure, 
attempting  to  steal  his  goods,  or  exciting  his  negroes  to  insur- 
rection ;  or  to  prove  any  other  fact  to  shew  the  motive  which 
induced  the  act. 

In  this  case  it  was  proved  that  the  defendant,  with  prede- 
termined malice,  had  committed  a  violent  battery  on  the 
plaintiff.  The  attack  was  made  when  the  plaintin  was  on 
his  way  from  his  lodgings  to  his  office,  unsuspecting  and  un- 
prepared for  violence ;  near  a  drinking  shop,  m  the  piaz2a  of 
which  the  defendant  waited  his  opportunity ;  and  in  the  view 
of  its  exulting  inmates.  Here,  confident  in  the  protection  of 
his  concealed  bowie  knife,  the  defendant  fell  upon  the  plain- 
tiff with  a  wagon  whip  ;  and  by  the  employment  of  these  in- 
struments of  degradation  and  murder,  betrayed  the  deep 
malignity  of  hia  purpose.  What  excuse  or  mitigation  can 
be  found  for  the  defendant's  conduct  in  the  fact,  if  it  were 
true,  that  the  plaintiff  was  a  quarrelsome  person,  and  an  in- 
termeddling magistrate  ?  He  had  never  quarrelled  with  the 
defendant,  nor  intermeddled  with  him  ;  unless  that  the  plain- 
tiff expressed  &n  opinion  respecting  the  defendant's  conduct, 
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at  the  market  house,  can  be  considered  an  intermeddling.-^  SS^^'^^Sm 
Evidence  of  this  was  admitted  to  shew  what  provocation  the  ^     ^'  *°^'^ 

E'  kitiff  had  given  to  the  defendant,  which  might  extenuate  p^^^   -^ 
conduct    Evidence  of  the  plaintiff's  character  would  not  '^"**^*  ^■"' 
have  aided  the  defendant's  case,  by  throwing  the  weight  of     Brjce. 
si  presumption  in  the  sdale  of  doubtful  evidence ;  for  the  bat- 
tery was  not  disputed ;  nor  by  affording  any  extenuation  of 
his  conduct ;  for  it  did  not  concern  the  defendant,  however 
^[ttarrelsorae  or  intermeddling  the  plaintiff  might  be,  if  he  did 
not  molest  the  defendant.    The  evidence  was,  then,  wholly 
immaterial  and  irrelevant  to  the  issue,  unless  it  be  law 
(which  cannot  be  shewn)  that  infirmitieeof  temper^  or  injodi- 
eious  zeal  in  the  discharge  of  official  duty,  may  extenuate,  i£ 
not  excuse,  an  assault  and  battery,  however  unprovoked  and 
outrageous,  on  a  magistrate  or  other  public  officer,  which  any 
evil  disposed  person  may,  in  his  wanton  malignity,  see  pfo« 
per  to  inflict. 

Though  the  evidence  respecting  the  plaintiff's  character^ 
which  the  defendant  offered,  was  excluded,  yet  the  attorneys 
of  each  party  strenuously  urged  the  consideration  of  his 
character,  according  to  their  different  representations  of  it,  as 
material  in  determining  the  amount  of  cnunages*  It  was  ne- 
cessary that  so  exciting  a  topic,  urged  in  the  argument,  though 
irregularly,  should  be  noticed  in  the  instructions  to  the  jury, 
that  they  might  not  be  misled.  It  is  not  a  reascmaUe  ffround 
of  complaint  that  when  the  defendant's  counsel,  on  the  evi- 
dence of  his  own  declarations,  brought  into  the  argument 
the  effect  of  the  plaintiff's  character,  on  the  subject  of  dam<- 
ages,  that  the  Judge,  on  the  same  evidence,  should  express 
h^  opinion  to  the  iury. 

The  motion  is  dismissed. 

Evans,  J. — and  Wardlaw,  J — concurred. 
Motion  refused, 


Thomas  Parker  and  wife  v.  John  Br  pee. 

When  the  jmy  hare  passed  upon  questions  of  fiict  merely,  the  Court  will  not  In- 
teifere  with  thor  Teidiet 

Before  O'Nball,  J.  at  Columbia,  Spring  Term,  1849. 

This  was  an  action  of  trespass,  to  try  the  title  to  a  lot  of 
half  an  acre  in  the  town  of  Columbia,  of  which  the  defendant 
was  in  the  possession.  The  plaintiffs  alleged  that  of  this  lot, 
one  Sarah  C«  Golvin,  alias  Egan,  alias  Thomson,  was,  at  her 
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OoLmBi^  death,  on  the  24th  of  May,  1846,  legally  seized ;  that  die  was 
^^^y»  1849.  ji^Q  lawful  wife  of  one  Daniel  Colviu,  who  died  19th  Septem- 

p  rir  "a""^      '  ^^^  i  ^^^^  ^^^  plaintiff,  Lavinia,  was  the  lawful  child  of 
"that  marriage,  and  was  consequently  entitled  to  recover  the 

Bryoa.       lot 

The  facts  in  relation  to  the  title  to  the  lot  in  Sarah  C.  Ck>l- 
vin,  alias  Egan,  alias  Thomson,  had  better  be  stated  togedi* 
er.  On  the  4th  May,  1819,  Ainsley  Hall  executed  a  deed  to 
her  by  the  name  of  Egan,  reciting  that  he  had  bought  this 
lot  and  another,  making  an  acre,  at  sheriff's  sale,  as  the  pro- 
perty of  Thos.  Egan,  and  by  it  conveyed  the  lots  to  her.  She 
was  proved,  in  this  case^  to  have  had  possession  from  Egan's 
death,  3d  April,  1820,  to  the  20th  June,  1824,  when,  being 
about  to  marry  a  man  who  had  been  previously  called  Twit- 
chell,  but  who  had  then  changed  his  name  to  Thomson,  she 
conveyed  the  lots  to  Guignard,  trustee,  to  hold  for  the  sepa- 
rate use  of  herself,  during  marriage,  and  on  the  death  of  eith- 
er, to  the  use  of  the  survivor.  She,  or  Guignard  for  her,  had 
possession  from  that  time  until  17th  July,  1834,  when  she 
and  Thomson  and  Guignard,  by  several  deeds,  conveyed  the 
lot  in  dispute  to  Miss  Jane  Bryce.  She  conveyed  to  John 
Bryce,  the  defendant,  1  Jan'y*  1844,  who  had  possession  and 
admitted  a  trespass  before  action  brought.  The  deaths  of  Sarah 
C.  and  of  Daniel  Colvin  were  proved  to  have  taken  place  at 
the  time  stated  above. 

The  proof  established  that  the  plaintiff,  Lavinia,  was  the 
same  person  who  had,  when  a  mere  infant,  been  received  into 
the  family  of  Thomas  H.  Elgan,  and  was  raised  by  his  reput- 
ed wife,  Sarah  G.,  until  1818  or  1819,  when  she  aisappeared, 
and  was  unknown  here  until  five  or  six  years  ago,  when  she 
returned. 

Who  was  she  ?  was  she  the  child  of  Sarah  G.,  or  a  found 
ling,  adopted  by  her  ?  If  she  was  the  child  of  Sarah  C.  then 
was  she  the  legal  child  of  her  marriage  with  Daniel  Colvin, 
or  was  she  illegitimate?  These  were  questions  to  which  the 
voluminous  proof  was  addressed,  which  it  is  unnecessary  to 
detail. 

The  case  was  fully  and  most  carefully  submitted  to  the 
jury.  The  rule  was  luUy  explained  to  them,  if  the  child  was 
the  child  of  Mrs.  Colvin,  when  there  was  a  possibility  of  ac- 
cess to  her  by  her  husband,  then  that  the  child  would  in  law 
be  the  child  of  that  marriage,  unless  the  facts  should  satisfy 
them  that,  notwithstanding  the  possibility,  there  was  in  fact 
no  access,  then  in  such  case  they  might  find  the  child  to  be 
not  the  child  of  the  marriage.  The  main  question,  however, 
was  whether  the  plaintiff,  Lavinia,  was  the  child  of  Mrs.  Col- 
vin. The  Circuit  Judge  says,  he  was  clearly  of  opinion  she 
was  not.  The  facts  were  overwhelming  against  the  plaintiffs. 
The  jury,  however,  were  told,  the  facts  were  for  them,  and 
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the  Judge's  opinion,  if  they  discovered  it,  ought  not  to  influ-  S^^^^fSli^ 
ence  them.  Maj^iB^.  ^ 

His  Honor  told  the  jury  he  thought  it  was  clear  that  Guig-*  \«if 
nard's  possession  for  ten  years  would  make  his  legal  estate,  ^  %, 
under  the  deed  of  Mrs.  Egan,  perfect,  and  then  that  his  con-  Bryce. 
veyance  conveyed  the  whole  fee  to  Miss  Bryce.  But  he  di- 
rected and  positively  instructed  them,  that  as  the  whole  of  the 
facts  had  come  out,  and  the  defendants  had  made  no  such 
point,  it  was  better  the  case  should  be  decided  on  the  facts, 
and  therefore  they  might  assume  that  Guignard's  possession 
was  Mrs.  Egan's,  alias  Thomson's,  and  at  her  death  the  fee 
was  in  her,  as  her  conveyance  was  void,  being  a  married  wo- 
man ;  and  if  the  plaintitf,  Lavinia,  was  her  lawful  child,  she 
would  be  entitled  to  recover.  He  said  to  the  jury,  that  if 
Jane  Bryce  had  continued  her  possession  to  the  17th  July, 
1844,  instead  of  conveying  to  her  brother  1st  January,  1844| 
who  had  continued  the  possesion  beyond  the  time  which 
would  have  perfected  her  title,  it  would  have  saved  this  en- 
tire investigation,  and  that  it  was  a  pity  she  had  not  But 
this  was  a  mere  remark,  not  intended  to,  and  which  could  not 
have  influenced  the  decision  of  the  jury.  For  they  were  told 
that  John  Bryce's  possession  could  not  be  connected  with 
Jane  Bryce's,  and  therefore  the  statute  could  not  operate  in 
favor  of  the  defendant. 

The  jury  found  a  verdict  in  favor  of  the  defendant. 

The  plaintiffs  appealed  on  many  grounds,  in  which  a  dif- 
ferent view  was  taken  of  the  evidence  from  that  taken  by  the 
jury,  and  in  which  several  exceptions  were  taken  to  the  charge 
of  the  Circuit  Judge,  but  it  will  be  perceived,  from  the  opinion 
of  the  Appeal  Court,  that  it  is  unnecessary  that  they  should 
be  reported  at  length. 

Gregg  ^  Greggy  for  the  motion. 

Tallj/j  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court 

In  this  case  I  think  it  cannot  be  necessary  to  do  more  than 
refer  to  the  report  The  questions  were  those  of  fact  merely. 
Upon  them  the  jury  have  passed :  and  according  to  settled 
principles  this  Court  will  not  interfore. 

O'Neall,  J. — Evans,  J. — ^Wardlaw,  J. — and  Frost,  J. — 
concqired. 
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Columbia.      Oeorge  Woodward  v.  Isaac  James^  ex'tr,  of  John 

May,  IdS. 

^         ^  -^  The  testator  was  sustained  and  encouiaged  by  his  son  in  his  o|^;MMitioii  to  hm 

daughter's  marriage,  in  resentment  for  which  he  made  his  will  defirtTing  her 
of  any  portion  of  his  property,  and  giving  it  wholly  to  his  son :  ^tKm^gh  tbve 
was  no  proof  that  the  son  had  exorcised  anj  such  undue  inAuence  in  .the  pnh 
curement  of  the  will  as  would  legally  vitiate  it,  the  jury  still  found  against  it 
A  new  trial  was  ordered. 

A  will  cannot  be  set  aside  on  account  of  the  general  influence  of  it  legfftec^  sod 
.the  natural  claims  upon  the  testator,  of  as  near,  or  nearer  relatlvos,  com* 
bined. 

Undue  influence,  of  whatever  sort,  alleged  to  avoid  a  will,  must  be  so  great  as  in 
some  degree  to  destroy  free  agency. 

The  jury  will  not  be  allowed,  under  the  influence  of  prejudices  and  feelings,  how- 
ever honorable  and  praise-worthy,  to  overthrow  the  rules  of  law,  or  divert  the 
current  of  justice. 

• 

BtforeFROBT,  3.  at  Winnsborough^  Spring  Term^  1849. 

ThJ6  Tvas  an  appeal  from  the  Ordinary,  in  the  matter  of 
John  James'  will.  The  Ordinary  had  adnutted  fhe  will  to 
probate. 

The  appellant  impeached  the  will,  on  the  ground  that  k 
had  been  made  and  executed  by  the  testator,  under  the  fear 
and  constraint  of  his  son,  Isaac  James. 

Theiexecutor  proved,  by  the  subscribing  witnesses,  Ibe  ca- 
mcity  of  the  testator,  and  the  formal  execution  of  the  wilL 
The  testator  was  possessed  of  ten  or  twelve  negroes,  and  had 
two  ohildeen,  Isaac,  and  Sarah,  who  had  married  Woodward ; 
he  was  greatly  opposed  to  the  marriage  of  his  daughter  with 
Woodward  ;  they  were  married  Friday  night,  at  tl^  bouse  of 
John  Ashford ;  the  day  after,  the  testator  asked  Kirkland,  one 
of  the  attesting  witnesses,  to  come  Monday  and  draw  his 
will :  he  accordingly  went,  and  on  that  day,  the  17th  Janu- 
ary, 1848,  the  will  was  executed ;  the  testator  died  of  a  fit, 
the  17th  of  March,  following. 

'The  evidence  both  fov  the  appellant  and  the  ezeootcNr  is 
sufficiently  noticed  in  the  opinion  of  the  Court  of  Appeals. 

The  jury  found  a  verdict  against  the  will,  and  the  defen- 
dant appealed,  on  the  following  grounds : 

1st.  Because  the  will  was  duly  executed  by  the  testator, 
whose  sanity  was  not  questioned,  and  who  repeatedly  declar- 
ed his  fixed  and  unalterable  purpose,  down  to  the  day  of  his 
death,  which  was  two  months  after  the  execution  of  the  will, 
that  he  was  satisfied  with  the  disposition  of  his  property  as 
therein  made,  and  spoke  of  it  emphatically  as  his  will,  and 
that  he  would  never  alter  it. 

2nd.  Because  it  clearly  appeared  from  the  evidence  in  the 
case,  that  the  real  cause  of  the  testatoi^s  cutting  off  his  daughter 
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with  80  amall  a  portion  of  his  estate,  was  her  unduUful  PP^^"'!^ 
conduct  in  marrying  the  plaintiiBf  against  the  wishes  of  ber^~^^™* 
father,  afer  full  and  explicit  notice  from  him,  that  if  she  ™r    T    T^ 
married  her  present  husband,  he  would  disinherit  her.  woodward 

3rd.  Because  the  only  ground  taken  in  the  appeal  to  set      Junes. 
aside  the  will,  was  the  general  charge  of  undue  influence, 
and  there  was  no  legal  evidence  to  sustain  that  charge. 

4th.  Because  the  verdict  was  against  the  well  established 
law  of  the  land,  the  evidence,  and  the  charge  of  his  Honor, 
the  presiding  Judge,  and  therefore  ought  to  be  set  aside. 

McDawellj  for  the  motion. 

Baycej  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

The  will  of  John  James  has  been  set  aside  by  the  jurv,  on 
account  of  the  supposed  undue  influence  of  his  son  Isaac 
James ;  or  of  fear  and  constraint  of  this  son. 

The  formal  and  legal  execution  of  the  will  has  been  well 
attested  and  proved  by  the  number  of  three  subscribing  wit- 
nesses. 

The  mental  sanity  of  John  James  is  not  disputed.  On  the 
contrary,  his  sanity  and  moral  firmness  were  well  proved, — 
that  he  often  spoke  of  his  will,  and  his  intention  not  to  alter 
it ;  and  that  he  did  not  intend  that  his  daughter  Mrs.  Wood- 
ward should  have  any  part  of  his  estate, — giving  for  his  rea- 
son that  she  had  married  her  husband  George  Woodward 
against  his  wishes,  after  notice  that,  if  she  married  him,  she 
should  have  no  part  of  his  estate. 

This  is  a  very'brief  summary  of  conclusicms  drawn  from  the 
evidence  adduced  in  support  of  the  will.  I  avoid  greater  de- 
tails of  the  evidence,  because  the  question  of  the  will  is  again 
to  be  submitted  to  a  jury ;  and  I  would  merely  give  the  rea- 
sons that  justify  the  Court  for  sending  the  case  back  for  a 
rehearing;  and  lay  down  the  established  meaning  of  the 
'^  undue  influence,'^  that  would  destroy  a  testator's  last  will. 

It  will  be  readily  conceded,  that  a  will  so  authenticated  as 
this  cannot  be  overthrown  by  less  than  convincing  evidence 
of  undue  influence,  fear,  or  constraint,  in  making  such  will. 
I  will  therefore  now  give  a  similar  summary  drawn  from  the 
evidence  to  prove  the  supposed  undue  mfluence,  fear  or  con- 
straint of  the  testator's  son  Isaac. 

John  James  had  but  two  children — ^that  is  the  aforesaid 
Isaac,  and  a  daughter  Sarah,  who  intermarried  with  George 
Woodward.  The  testator  bequeathed  his  whole  estate  to 
Isaac. 

It  appeared  from  the  evidence  that  Isaac  was  a  very  ex- 
citable and  passionate  man, — that  he  was  very  apt  to  threa- 
ten venffeance, — that  he  had  great  influence  with  his  father, — 
of  which  influence  instances  were  proved, — that  both  the  fa- 
ther and  son  disliked  much — ^if  they  did  not  hate,  George 
70 
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Woodward.  That  there  was  much  inconmstency  in  the  ex- 
pressions of  John  James,  in  speaking  both  of  his  danghter 
and  of  her  husband;  but  after  her  marriage,  he  uniformly  de- 
clared that  he  would  leave  her  nothing;  and  this  appears  to 
have  been  well  understood  by  his  friends  and  intimates.  It 
equally  appeared  that  Isaac  was  very  willing  that  his  sister 
should  get  none  of  his  father's  propertv. 

Thus  weighing  the  evidence  for  ana  against  the  supposed 
undue  influence  of  Isaac  James,  it  appears  to  the  Ck>urt,  that 
although  such  a  will  may  have  been  very  perverse,  and  re- 
sentful towards  Mr.  and  Mrs.  Woodward,  and  that  Isaac 
might  very  possibly  have  brought  about  a  more  liberal  and 
natural  final  disposition  of  the  testator's  estate;  yet,  the  only 
question  was — whether  this  was  truly  the  testator's  last  will 

He  had  the  undoubted  right  to  make  such  a  will  of  his  own 
estate ;  because,  unnatural  as  it  may  seem  to  other  meo,  U 
appeals  from  the  whole  evidence,  as  often  declaied  by  the 
testator,  from  the  execution  of  the  will  17th  January,  '4B,  to 
the  day  of  his  death,  17th  March  following, — ^that  such  was 
bis  own  determination. 

How  are  we  then  to  disre^rd  and  a^t  it  aside  t 

We  can-  perceive  in  the  evidence  nothing  of  an  ''  undue  in- 
fluence" on  the  part  of  Isaac  in  the  adopting  and  executing 
such  a  will.  Isaac's  wishes  concurred  with  those  of  his  fa- 
ther, in  excluding  his  sister.  But  the  evidence  of  this  does 
no  more  than  introduce  the  suspicion,  that  he  might  posaiUy 
have  induced  his  father  to  make  such  a  wilL 

But  where  is  the  proof  of  any  coercioii,  or  direct  and  undue 
influence,  to  force  his  own  will,  in  substitution  of  the  real 
will  of  his  father?  We  perceive  none ;  unless  a  cooctirrance 
in  the  wishes  of  the  testator  and  his  son,  can  amount  to  un- 
due influence — which  would  be  an  absurdity,  equal  to  tha 
assumption  of  the  argument,  that  his  daughter's  wishes  and 
interest  aror  to  make  weight  in  the  same  scale,  and  render 
the  testator's  own  will  and  legal  right  as  feathers,  in  the  op* 
posite  scale.  The  case  is  in  itself  very  like  that  adjudged  last 
May  by  this  Court :  I  mean  the  case  of  Jokn  Flojfd  e£  al.  v. 
Washingian  FlaydL  In  that  case  the  testator  Charks  Fbyd 
bequeathed  his  entire  estate  to  his  uncle  Washington  Floyd— 
a  rich  man,  and  left  nothing  to  his  only  brother  John,  or  eith- 
er of  his  three  sisters,  Mrs.  Chandler,  Mrs.  Burton,  and  Mrs. 
Williams.  In  that  case  "undue  infbienoe"  was  chatged 
against  Washington  Floyd  in  like  manner  as  in  this  caae. 
And  the  general  argument  of  a  perverse  and  unnatural  wiU^ 
and  controlling  influence  of  Washington  Floyd,  were  urged  in 
like  nuinner.  But  it  was  plain  that  it  was  still  the  will  of 
Charles  Floyd,  and  conkl  not  be  set  aside  on  accounl  of  the 
general  influence,  d&c.  of  his  unole  Washington^  and  the 
clahns  of  bis  brothers  and  sistera  united*    The  conclusive  re- 
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ply  was,  that  every  testator  settles  such  sentiments  and  ques-  ^S^t^'^SH' 
lions  for  himself.  MMy,w».  ^ 

As  to  the  meaning  of  "undue  influence,"  which  is  the  im- \^^^^^^J^^^ 
portant  consideration  and  essential  point  of  the  whole  case,         ^^ 
this  Court  has  expounded,  and  I  trust  settled  it,  in  several  ad-     Jama, 
judged  cases. 

In  the  well  considered  case  of  Farr  v.  TTiompson^  eaftr,^  ChcTei,  87. 
the  Court  unanimously  laid  down  the  law  as  follows: — 
^  Every  person  of  reasonable  mind  and  sane  memory  may 
dispose  of  his  property  by  will.  The  true  inquiry  always  is, 
whether  there  exists  the  animus  tesiandi ;  for  without  thatl 
the  instrument  purporting  to  be  a  will  is  of  no  effect  in  law.'' 
'^The  party,  therelbre,  must  be  free,  and  under  no  compul- 
sion from  such  threat  or  violence  as  may  reasonably  be  sup- 
posed to  move  a  constant  man."  "  Even  in  cases  of  such  con- 
straint or  fear,  if  when  they  are  over,  the  testator  confirms 
the  will,  it  is  made  good."  "  So  likewise,  wills  procured  to 
be  made  by  artful  misrepresentations  and  fraudulent  contri- 
vances, are  void.  But  it  is  not  unlawful  for  a  man,  by  ho- 
nest intercessions  and  modest  persuasions  to  procure  a  will  to 
be  made  in  his  behalf;  and  according  to  the  ecclesiastical 
law,  importunity^  in  its  legal  acceptation,  must  be  such  as  the 
testator  is  too  weak  to  resist,  and  pressed  upon  him,  even  td 
such  a  degree  as  to  take  away  his  free  agency,"  ice,  dsc. 

"  A  disposition  of  property,  though  ever  so  capricious  or 
unreasonable,  will  not  be  avoided  on  that  ground  alone,"  &c. 
*'  Whatever  sort  of  influence  is  alleged  to  avoid  a  will,  must 
appear  to  be  exerted  for  the  purpose  of  procuring  it" — (the 
particular  will.) 

These  rules  of  law  have  been  repeated  unanimously,  in 
(he  case  of  O'Neall^  extr.  ad^.  Farr.  In  that  case,  the  Court 
adds : — "  Perhaps  no  man  has  ever  existed  who  was  entirety 
so  self-willed  as  to  be  wholly  uninfluenced  by  the  opinions 
and  wishes  of  those  with  whom  he  was  connected,"  d^. 
^  And  it  has  never  been  supposed  to  be  essential  to  a  will, 
that  the  motives  which  leacl  to  it  should  be  virtuous,  or  that 
the  object  of  the  donor's  bounty  should  be  meritorious.  But 
it  is  essential  that  it  should  be  the  free  and  voluntary  act  of 
a  sane  mind,"  &«.  '*  If  it  be  in  conformity  with  his  wishes, 
it  is  emphatically  his  will,  and  not  the  will  of  another;  and 
we  are  bound  to  give  it  effect,  without  reference  to  the  mo- 
tive of  the  testator,  or  the  unworthiness  of  the  legatee,"  (xa. 

As  to  what  shall  constitute  undue  influence : — *'  According 
to  the  authorities,  it  must  be  so  great  as,  in  some  degree,  to 
destroy  free  agency,  &c. — And  the  burden  of  proof  lies  upon 
him  who  alleges  undue  influence,  in  the  procurement  of  the 
will." 

Precisely  the  same  rules  have  been  reiterated  in  the  recent 
case  of  Floyd  v.  Floyd^  (May  last.)    These  unanimous  deci« 
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OoLiTMBiA,   sions  of  our  own  Courts,  one  would  think,  ought  to  put  an 
May,  1849.  ^  ^j^j  j^  applications  to  set  aside  last  wills  and  testaments,  on 
^■wr«nJ    «i^  account  of  the  mere  general  influence  of  legatees ;  without 
Woodward  ^^j^jj^  ^nv  legacy  is  seldom  given  at  all.    Or  on  account  of 
James.      a  supposea  perverseness,  in  the  distribution  of  his  property, 
by  the  testator.    Or  on  account  of  his  supposed  unnatural 
dislike  to  his  near  relations,  and  the  like.     The  more  espe- 
cially when  we  find,  that  foreign  iurists  and  Judges  have  very 
uniformly  laid  down  the  same  rules,  &c. 

From  these  I  will  give  one  instance,  from  among  many : — 
pace  31.  ^^^  Williams  on  Executors,  who  says, — "  That  the  influ- 
ence to  vitiate,  must  amount  to  force,  and  coercion,  and  de- 
stroying free  agency,"  &c.  He  says,  '<  It  must  not  be  the 
mere  desire  of  gratifying  the  wishes  of  another.  For  that 
would  be  a  strong  ground,  in  support  of  the  testamentary 
act,"  &c. 

Under  such  established  rules  of  law,  I  would  again  ask. 
where  is  the  evidence  of  any  such  undue  influence  exercised 
by  Isaac  the  son,  in  bringing  about  and  executing  the  will  of 
his  father,  John  James? 

The  Court  can  perceive  nothing  of  the  kind ,-  although 
Isaac  had  much  influence  with  his  father ;  and  the  father's 
resentment,  towards  his  daughter,  and  his  preference  of  his 
son,  were  very  manifest ;  and  the  will  may  have  concurred 
with  Isaac's  selfish  wishes. 

I  will  conclude,  therefore,  in  the  words  of  Judge  Earle,  in 
the  case  of  Farr  v.  Thompson^  ex^tr.  "  That,  to  allow  this 
verdict  to  stand,  would  be  to  let  the  jury  run  wild,  under  the 
uifluence  of  prejudices  and  feelings,  which,  however  honora- 
ble and  praiseworthy,  must  not  be  permitt^  to  overthrow  the 
rules  of  law,  or  divert  the  current  of  justice.  The  trial  by 
jury  would  otherwise  become  an  engine  of  capiicious  injus- 
tice, instead  of  the  safeguard  of  property." 

The  motion  for  a  new  trial  is  therefore  granted. 

O'Neall,  J. — Evans,  J. — Wardlaw,  J. — and  Frost,  J. 
— concurred. 

Motion  granted. 
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John  Sims  v.  Jdmea  M^Lsndcn.  Columbu, 

May,  1849. 
In  an  aetUm  for  a  malicious  pvoiecation,  if  it  appean  that  defendant,  at  the  time  ^         v         ^ 

he  inititnted  the  proaecotion,  acted  on  infonnation  receiTed  from  others,  which        Sims 

was  sofficient  to  excite  a  belief  of  gmh  in  an  impartial  mind,  he  will  not  be    mitILi^q 

liable,  althoof^  the  information  should  prove  to  be  fidse. 
In  an  action  finr  malicious  prosecution,  whenever  the  case  depends  on  whether, 

from  all  the  evidence,  there  was  probable  cause,  it  should,  in  that  aspect,  be 

presented  to  the  Jury  to  decide. 
In  an  action  for  malicious  prosecution,  evidence  of  the  declaration  of  plaintiff^ 

that  he  had,  some  years  before,  inflicted  a  beating  on  his  wile,  was  not  admit. 

ted  to  shew  that  defendant  had  probable  cause  for  procuring  an  indictment 

agamst  him  for  inflicting  a  beating  upo°  ^i  ^  which,  it  was  alleged,  she 

had  died;  neither  was  it  admitted  in  mitigation  of  damages,  as  the  defendant 

did  not  know  or  act  upon  it  when  he  instituted  the  prosecution. 


Before  Evans,  J.  at  Darlington^  {Extra  Court)  July  Term^ 

1848. 

This  was  an  action  for  malicious  prosecution.  The  &cts 
were  these.  In  May,  1845,  the  defendant  made  an  affidavit 
before  a  magistrate,  that  he  had  just  cause  to  believe,  and 
verily  did  believe,  that  John  Sims  did  violently  beat  Gilly 
Sims,  his  wife,  and  thereby  caused  her  death.  The  magis- 
trate said  he  took  the  affidavits  of  Hurbert  Mathews  and 
Jesse  Truett,  to  the  same  effect,  before  he  issued  the  warrant. 
A  warrant  was  issued,  but  there  was  no  proceeding  under  it 
until  a  few  days  before  October  Court,  1846.  The  plaintiff 
was  then  arrested  and  committed  to  gaol,  and  at  Court  was 
discharged  without  objection.  For  this,  the  present  action 
was  brought. 

It  appeared  that  Sims  and  his  wife,  whose  name  was 
Truett,  did  not  live  happily  together.  In  July,  1842,  she 
died  at  the  house  of  her  brother,  Henry  Truett.  No  inquest 
was  held,  nor  any  charge  made  by  her  family,  implicating 
Sims  as  connected  with  her  death.  In  the  summer  of  1844, 
Sims'  brother  was  killed ;  and  a  prosecution  for  murder  was 
instituted  by  Sims,  against  several  persons,  of  whom  the  de- 
fendant was  one,  for  the  murder.  They  were  tried  at  Spring 
Tenn,  1846,  and  all  acquitted,  except  a  brother  of  tfie  de- 
fendant, who  was  convicted  of  manslaughter.  Soon  after 
this  the  affidavit  was  made. 

From  the  testimony  taken  on  both  sides,  it  appeared  that 
Sims  was  a  neglectful,  and  even  a  cruel  husband,  and  that 
he  had,  perhaps,  on  more  than  one  occasion,  beaten  his  wife 
some  years  previous  to  her  death,  but  it  did  not  appear  that 
she  died  from  the  effects  of  any  violence  inflicted  on  her  by 
him.  There  was  an  old  scar  on  her  arm,  and  some  proof, 
of  a  doubtful  nature,  however,  of  other  marks  of  violence  <m 


M8  AfPEALS  AT  LAW. 

CoLVMBii,   her  person,  which,  even  if  they  did  exist,  coold  have  had  no 
Biay,  1819.  connection  with  her  death. 

/       *     Mrs.  Sims  was  a  dirt-eater,  and  died  of  dropsy.    In  her 
^       last  ilhieas  she  did  sav  that  Sims  was  the  cause  of  her 
MTiOidon.  death,  but  there  was  little  doabt  but  that  this  was  the  aaete 
raving  of  o  diseased  imagination. 

In  the  course  of  the  trial,  one  James  Windhan  was  «k- 
aaiined,  who  said  that,  at  some  time,  at  his  own  honss^ 
SiHis  lold  him  his  wife  bad  discrfyeyed  his  orders,  and  he 
had  given  her  a  whipping.  The  admissibility  of  this  was 
objected  to,  and  ^ricken  out  of  the  evidence  to  go  to  the 

£'  try.  It  had  no  connection  with  her  death,  and  there  would 
a  ve  been  no  end  of  the  case  if  the  history  of  the  lives  these 
people  led  was  to  be  beard.  If  admitted,  the  other  side 
would  have  a  right  to  reply,  and  shew  the  circumstances 
under  which  this  and  every  other  act  of  cruelty  had  been 
done. 

The  jury  were  instructed  that,  to  maintain  this  action, 
malice  and  the  want  of  probable  cause  must  concur.  Nei- 
ther, by  itself,  would  suffice.  The  evidence  on  these  points 
was  collated  and  submitted  to  them.  The  (acts  lead  f  o  no 
other  conclusion  than  that  M'Lendon,  (a  stranger  to  the  fami- 
ly of  the  deceased,^  had  no  other  motive  in  instituting  the 
prosecution,  than  tnat  of  revenge  for  Sims  prosecuUng  him 
for  the  muider  of  his  brother,  Tincent  Sims. 

As  to  the  other  point,  the  jury  were  told  that  it  was  not 
necessary  for  the  defendant  to  shew  that  Sims  was  guilty. 
Probable  cause,  meant  a  reasonable  ground  of  suspicioiL 
such  as  would  excite  belief  or  suspicion  of  guilt  in  the  mind 
of  an  impartial  man.  His  Honor  said  that,  in  the  view 
which  he  took  of  the  case,  there  was  nothing  which  ren- 
dered it  probable  that  Mrs.  Sims  died  from  any  violence 
inflicted  on  her  by  her  husband.  He  thought  it  very  clear 
her  disease  was  of  dropsical  character.  It  was  clear  she 
did  not  die  of  the  beating  proved  by  Holly,  in  1838;  nor 
of  that  which  had  left  a  scar  on  her  arm.  The  account 
of  the  bruises  on  her  head  and  back,  as  testified  to  by  some 
of  the  witnesses,  (even  if  the  account  was  true,  which  was 
very  doubtful)  were  not  of  a  mortal  character,  and  were 
not  so  regarded  by  these  witnesses  th^nselves.  The  only 
remaining  evidence  was  her  dying  declaration,  that  Sims 
was  the  cause  of  her  death.  There  was  but  little  doubt 
they  were  the  ravings  of  a  diseased  imagination ;  they  were 
so  unlike  what  she  said  to  Sansbury  and  his  wife,  and  Kis. 
Doroty.  Although  his  Honor  did  express  his  opinion,  he 
told  the  jury  they  should  decide  according  to  their  own 
judgment,  and  submitted  the  case  to  them  under  this  pro- 
position, viz : — from  all  the  facts  proved,  did  they,  as  im- 
partial men,  think  there  was  reasonable  ground  of  susjtt- 
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cioD,  or  probftble  caiase  to  believe,  that  Sims'  had  caused  CoLvnaix, 
the  death  of  his  wife  by  violently  heating  her?  May,  1849. 

On  the  subject  of  damages,  he  said  to  the  jury,  that  if  ^ ^ ' 

Holly  and  some  of  the  other  witnesses  were  to  be  believ-      ^^' 
ed,  the  plaintiff's  brutal  treatment  of  his  wife  entitled  him   M'L^don. 
to  Ihtle  fitvor.    They  gave  two  hundred  dollars. 

The  defendant  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  his  Honor  erred  in  charging  the  jury  that,  ac* 
oording  to  the  evidence,  there  was  no  probable  cause  for  the 
prosecution  instituted  by  the  defendant  against  the  plainti£ 

2.  Because  the  jury  were  induced  to  believe,  tiiat  the  ques* 
tion  of  probable  cause  was  to  be  solved  by  the  consideration 
of  the  whole  case,  after  the  ezaniioaiion  of  wimesses  oa 
both  sides,  and  after  argument.  Whereas,  it  is  respectfulLy 
submitted  that  the  jury  should  have  been  instrticted  to  solvo 
the  question  by  a  consideration  of  those  circumstances  relied 
upon  by  defendant ;  and  if,  upon  these,  there  arose  a  reasonar 
bb  doubt  of  the  guilt  of  the  plaintiJS^  the  defendant  was 
justifiable. 

3.  Because  his  Honor  improperly  rejected  the  testimony  ok 
James  Windham,  as  to  a  most  unchristian  and  cruel  beatiogi 
inflicted  by  plaintiff  on  his  wife,  as  incompetent.  WhereaGL 
it  is  submitted  that  the  testimony  was  competent,  would 
have  been  admissible  ou  the  trial  of  plaintiff  ou  a  charge  of 
murder,  and  was  at  least  admissible  in  mitigation  of  damages. 

4.  Because  the  verdict  of  the  jury  was  contrary  to  law 
and  evidence,  and  was  for  much  more  than  the  plaintifi^ 
under  the  circumstances  of  the  case,  was  entitled  to  recover* 

6.  Because  the  affidavit,  by  its  terms,  did  not  charge  the 
plaintiff  toUh  murdering  his  wife,  but  by  his  brutality 
*^  causing  her  death ;"  which  is  sustained  by  the  evideiK^e. 

Dargtm^  for  the  motion* 
MoseSf  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

Taking  all  the  facts,  as  testified  on  both  sides,  there  is  no 
doubt  that  the  prosecution  instituted  by  M'Lendon  against 
Sims  for  the  murder  of  his  wife,  was  without  any  probable 
cause,  and  that  it  originated  purely  in  malice ;  and  such  was 
the  opinion  and  the  charge  of  the  Circuit  Judge.  But  the 
defendant's  second  and  third  grounds  of  appeal  require  some 
consideration.  If,  as  would  seem  from  tlie  way  in  which  it 
is  stated,  the  2d  ground  means  that  the  jury  should  decide 
on  the  existence  of  probable  cause  from  the  evidence  alone 
which  was  offered  by  the  defendant  at  the  trial,  without 
regard  to  the  plaintiff's  evidence  in  reply,  then  it  is  too  plain 
to  require  argument,  that  the  proposition  cannot  be  sustained. 
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^oLviou,  But  if  it  appears  that  the  defendant  acted  on  infonnation 
vf__L/  ^^®<^ived  from  others,  which  was  sufficient  to  excite  a  belief 
r>       '  of  guilt  in  an  impartial  mind,  he  would  not  be  liable  to  this 
^      action,  although  the  information  should  turn  out  to  be  false — 
M'Lendim.   then  the  proposition  is  true.    Take,  for  example,  the  case  of 
presumptive  evidence  usually  put  in  the  books,  where  A  sees 
B  coming  out  of  a  room  with  a  bloody  knife,  and  on  entering, 
a  person  is  found  dead,  evidently  from  wounds  inflicted  by  a 
sharp  instrument ;  and  upon  this  he  causes  B  to  be  arrested 
and  indicted  for  murder ;  he  would  not  be  liable  although  it 
should  turn  out  that  B  was  innocent,  and  that  the  deceased 
had  committed  suicide.    The  law  is  the  same  where  the 
prosecutor  acted  on  the  information  of  another ;  as  in  the 
Cro.  Jac  193.  case  of  Coxe  v.  Worrell,  where  the  defendant,  on  the  infor- 
mation of  his  daughter,  a  small  girl,  that  the  plaintiff  had 
ravished  her,  caused  the  plaintiff  to  be  arrested  and  indicted* 
Croke  was  of  opinion  this  was  no  cause,  because  he  was  too 
credulous ;  but  all  the  other  Judges  were  of  a  contrary  opin- 
ion, and  held  that  it  was  "  good  cause  to  excuse  him  from 
Tnaliciausly  procuring  the  indictment,  which  is  the  ground 
of  the  action."    Neither  would  a  prosecutor  be  liable  where 
he  acted  honestly,  but  under  mistaken  advice  as  to  the  law. 
R«' «.    This  was  settled  by  the  case  of  Snow  v.  Alien,  and  the 
Sp.T.1837.  ease  of  Fields  v.  CHbbs,  decided  in  this  court    Whether 
these  cases  have  been  decided  on  the  ground,  that  the  facts 
proved  rebutted  the  presumption  of  malice,  or  shewed  a 

Erobable  cause  existing  in  the  mind  of  the  defendant  when 
e  instituted  the  prosecution,  is  not  so  very  clear  from  the 
authorities,  and  about  which  there  is  a  difference  of  opinion 
in  this  Court.  In  Coxe  v.  Worrell,  it  is  said  the  informa- 
tion which  the  defendant  had  received  was  good  cause  to 
excuse  him  from  the  charge  of  malicwusly  procuring  the 
3  Bine  NC  itidictment.  But  it  is  said  by  Golridge,  J.  in  James  v.  Phelps, 
^a  '  '  that  it  had  been  decided  in  Delagal  v.  Highly,  that  reasona- 
ble and  probable  cause  must  be  that  which  existed  in  the 
mind  of  the  prosecutor  at  the  time.  In  that  case,  the  defend- 
ant  pleaded  specially  certain  facts  and  circumstances,  calcu* 
latea  to  excite  a  reasonable  ground  of  suspicion.  On  demur- 
rer, the  plea  was  held  to  be  bad,  because  it  was  not  averred 
that  these  facts  and  circumstances  had  been  communicated 
or  were  known  to  the  defendant  at  the  time  he  instituted  the 
prosecution.  But  whether  this  class  of  cases  are  to  be  refer- 
red to  the  absence  of  malice  or  the  existence  of  probable 
cause,  is  wholly  immaterial  to  the  decision  of  this  cause. 
On  the  circuit,  no  such  ground  was  taken,  and  there  was 
nothing  in  the  evidence  requiring  the  Circuit  Judge  to  notice 
and  bnng  such  a  distinction  to  the  view  of  the  iury.  The 
only  information  which  it  was  proved  the  defendant  had  at 
the  time  he  made  the  affidavit  before  the  magistrate  was, 
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what  was  stated  by  Mathews,  that  "  he  saw  no  marks"  upon  Colvmbii, 
her;  she  was  much  swelled  and  bloated ;  she  said,  6  or  ^J_^^^^\ 
days  before  her  death,  that  "  she  was  almost  gone,  and  John  *  ' 


Sims 


T. 


Sims  was  the  cause  of  it."    There  was,  certainly,  nothing  in 

this  to  excite  belief  of  guilt  in  an  impartial  mind.    The  case,  M'Lmdon. 

therefore,  depended  on  whether,  from  all  the  evidence,  there 

was  probable  cause ;  and  in*  that  aspect  it  was  presented  to 

thejury. 

The  onl^  remaining  question  which  was  argued,  was  whe- 
ther the  evidence  of  Windham  was  admissible.  The  admis- 
sibility of  evidence  often  depends  on  the  purpose  for  which 
it  is  offered.  It  may  be  admissible  for  one  purpose,  and  in- 
admissible for  another,  as  wholly  irrelevant.  If  it  had  been 
proved  that  Mrs.  Sims  died  of  the  effects  of  certain  wounds 
mflicted  on  her  by  some  person,  and  the  question  was  whe- 
ther the  plaintiff  had  inflicted  them,  then  proof  that  he  had 
severely  beaten  her  before,  might  be  received  as  a  circum- 
stance to  shew  the.  j[>robabilit]r  he  inflicted  the  beating  of 
which  she  died.  But  the  whipping  which  Sims  stated  to 
Windham  he  had  given  her,  was  inflicted  years  before,  and 
bad  not  the  remotest  connexion  with  her  death.  It  was 
wholly  irrelevant  to  the  issue  before  the  Court.  Nor  was  it 
admissible  in  mitigation,  for  it  was  not  pretended  that  the 
defendant  knew  of  or  acted  on  it  when  he  instituted  the  pros- 
ecution. But  the  fact  (whether  admissible  or  not)  was  stated 
by  the  witness,  in  the  hearing  of  the  jury,  and  under  the  cir- 
cumstances of  the  case  this  Court  will  not  grant  a  new  trial 
on  that  ground. 

That  the  plaintiff  is  a  brutal  wretch,  who  deserved  no  fa- 
vor, I  think  is  very  clear.  But  it  seems  to  me  that  the 
defendant's  position  is  almost  as  blameable.  Mrs.  Sims  had 
been  dead  near  three  years.  She  was  buried  without  inquest, 
and  without  any  charge  made  by  her  family,  that  she  had 
died  of  violence.  At  the  end  of  that  time,  the  defendant,  a 
mere  stranger,  for  the  gratification  of  his  malice,  preferred 
the  charge  of  murder  against  her  husband.  I  have  little 
doubt  that  the  amount  of  the  verdict  was  fixed  by  the  jury 
with  reference  more  to  the  defendant's  demerits  than  the 
plaintiff's  merit  The  amount  is  high,  considering  the  ability 
of  the  defendant  to  pay,  but  this  Court  does  not  think  it  a 
case  requiring  a  departure  from  the  general  rule,  that  in  ca- 
ses where  there  is  no  particular  measure  of  damages,  the 
jury  are  the  proper  judges. 

The  motion  is  dismissed. 

CNball,  J. — Wardlaw,  J. — and  Frost,  J. — concurred. 
Motion  refused. 
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iSSaroA  Lamar  v.  William  Scott  ^  Isaac  Scott. 

May,  1m9.  ^  widow  whose  husband  was  domiciled  in  Georg^  and  died  there,  is  nererthe- 
less  entitled  to  dower  in  all  lands  in  this  State,  whereof  he  was  seized  at  anjr 
time  daring  the  coverture. 

Dower  belongs  to  that  diTisidn  of  estates  called  real,  as  distingobfaed  from  petu 
sonal,  or  a  mere  chattel  interest 

The  law  of  the  sUna  prevails  in  all  questions  relating  to  real  estate,  i*ike&er  l!h« 
controversy  relate  to  the  capacity  of  persons  to  take  and  transfix,  to  Ike  forms 
and  solemnities  of  passing  the  title,  to  the  extent  of  the  interest' fo  be  taken  or 
transferred,  or  to  the  subject  matter,  or  what  are  to  be  deemed  immoveaUeB. 

Before  Frost,  X  at  Bamitelly Term,  1848. 

This  was  a  case  in  dower,  in  which  detnandatit  declared 
in  the  usual  form.    The  pleadings  presented  several  issues  of 
fact ;  but  the  case  was  decided  on  demurrer  to  two  of  the 
pleas. 

The  defendant  pleaded  in  bar  that  Sarah  Lamar,  the  de- 
mandant, had  assigned  her  right  of  dower  to  Prothro,  and  on 
this  plea  there  was  a  joinder  in  demurrer.  Judgment  was 
giren  for  the  plaintiff,  because,  whether  the  right  of  dower  be 
ai&signable  or  not,  the  action  was  pit^perly  brought  in  the 
name  Of  the  demandant. 

The  sixth  plea  alleged  that,  at  the  time  of  Lamar's  death, 
he  and  the  demandant  were  domiciled  in  Georgia,  and  tha^ 
by  the  law  of  Georgia,  the  widow  is  not  entitle  to  dower  of 
land  whereof  the  husband  was  not  seized  at  the  time  of  Iris 
death,  and  that  Lamar,  at  the  timeof  his  death,  wasnot-seiz- 
ed  of  the  land  of  which  the  demandant  claims  dower.  'On 
this  plea  there  was  a  joinder  in  demurrer. 

Judgment  was  given  for  the  defendant,  beeanse  the  right 
of  dower  is  not  an. estate  in  land,  biit  a  personal  demand. 
That  being  incidental  to  the  contract  of  marriage,  which  is  a 
personal  contract,  and  governed  by  the  law  of  the  domicile, 
the  claim  of  Dower  must  be  decided  by  reference  to  the  law 
of  Georgia ;  and  that  as  the  ^vidow,  by  the  taw  of  that  Stale, 
acquired  no  nght  of  dower  in  the  land  in  which  her  husband 
was  not  seized  at  the  time  of  his  death,  no  greater  efftot  can 
be  given  to  the  contract  of  marriage  in  this  State,  thdn  is 
given  to  it  in  Georgia,  and  therefore  tbo  demattdtidt  is  not  en- 
titled to  dowdr. 

The  plaintiff  moved,  in  the  Court  of  Appeals,  V>  reverse  tihe 
judgment  of  the  Circuit  Court  on  the  demurrer  to'lhe  tdefen- 
dant's  sixth  plea,  and  for -a  new  trial. 

L  Because  the  said  demurrer  ought  to  have  beeu  sostaiu- 
ed,  and  the  judgment  thereon  ought  to  be  for  the  plaintiff. 

2.  Because  the  said  judgment  was  contrary  to  law. 

Patterson,  for  the  motion. 

BMinger^  contra. 
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Evans,  J.  delivered  the  opinion  of  the  Court  Sl^^^S^ 

By  our  law  the  widow  is  entitled  to  dower  in  all  the  land  May,  wie,^ 
whereof  the  husband  is  seized  at  any  time  during  the  cover- ^  Lamar 
ture.  By  the  law  of  Georgia,  she  is  only  entitled  to  dower  in  ^^ 
the  lands  whereof  the  husoand  died  seized.  The  question  Scoit 
made  by  the  plea  and  demurrer  in  this  case  is  whether  the 
plaintiff,  (whose  husband  was  domiciled  in  Georgia,  and  died 
there,)  is  entitled  to  dower  in  land  in  this  Stale,  which  he 
had  aliened  in  his  life  time.  In  the  argument  no  case  direct,- 
ly  in  point  was  cited,  but  the  principles  on  which  the  decision 
must  be  made  are  few  and  of  easy  application.  The  first 
question  is,  what  is  the  nature  of  an  estate  in  dower?  Black-  W««-IW. 
stone^  following  Littleion  and  the  old  writers  on  the  common 
law,  classes  it  with  estatesof  freehold,  not  of  inheritance,  and 
defines  it  to  be,  where  the  husband  of  a  woman  dies  seized 
of  an  estate  of  inheritance,  she  shall  have  the  third  part  of  all 
lands  and  tenements,  whereof  he  was  seized  at  any  time  dur- 
ing the  coverture,  to  hold  to  herself  during  her  life.  To  the 
same  same  effect  is  Cruise^  and,  Kent^  and  all  the  modern 
commentators  on  the  law  of  real  estate.  The  estate  in  dow- 
er  is  every  where  treated  of  as  an  estate  in  lands,  teqements 
and  hereditaments.  I  do  not  find  any  authority  to  say  that, 
before  h^r  dower  is  admeasured  a  widow  is  seized  as  joint 
tenant  or  tenant  in  common  with  the  heir,  and  it  may  be 
that  until  her  dower  is  Isfid  off  to  her,  it  is  a  chose  in  action, 
as  was  argued  at  the  bar.  But  it  is  nevertheless  a  legal  right 
enforceable  by  a  well  known  remedy.  In  JaaA^s  Lino 
Dictionary f  title  chose,  it  is  said — "  if  one  disseize  me  of  my 
land,  my  right  or  title  of  entry  into  the  land,  or  action  for  i^ 
is  a  chose  in  action."  In  such  case  the  title  to  the  land  re- 
mains unchanged  in  character,  but  the  remedy  to  gain  pos- 
session is  a  chose  in  action.  The  action  for  dower  is  a  local 
action,  and  a  tenant  in  dower  may,  as  well  as  all  others  en- 
titled tp  possession,  bring  trespass  or  trespass  to  try  title  against 
an  ip trader  upon  her  possession  or  right  of  possession.  For 
these  reasons  X  think  it  very  clear,  that  dower  belongs  to  that 
division  of  estates  called  real,  as  distinguished  irom  personal, 
or  a  mere  chattel  interest.  The  next  question  is,  whether  it 
is  to  be  governed  by  the  law  of  Georgia^  where  the  husband 
was  domiciled  at  his  death,  or  the  law  oi  this  State,  where  the 
lands  are  situated.  I  think  it  may  be  laid  down  as  a  general 
rule  that  every  government  may  iawfuUy  legislate  in  relation 
to  all  persons  and  every  description  of  property  within  its  ju- 
risdiction. It  is  the  law  of  most,  if  not  all  civilized  nations, 
that  personal  estate,  being  in  legal  contemplation  at  least  in 
attendance  on  the  person  of  the  owner,  is  regulated  as  to  its 
mode  of  transmission  from  one  person  to  another  by  the  law 
of  the  countrv  where  the  owner  had  his  domicil  at  the  time. 
So  universally  is  this  the  law  that  some  writers  have  consider- 
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Columbia,   ed  it  a  part  of  the  international  law.    But  the  principle  de- 
^^y»  ^^^'^  rives  no  force  from  the  fact  that  it  is  the  law  of  other  coun- 

^       "^       ^  tries,  but  because  it  is  the  municipal  law  of  the  country  in 
^^      which  the  chattels  are  situated.    In  the  case  of  Burtwhistle 
Seott.      V.  Vardellf  Abbott,  C.  J.  said — "  there  is  no  authority  for  say- 
ing the  law  of  England  gives  way  to  the  law  of  any  foreign 

5B.  &  C.  438.  country.  But  that  it  is  a  part  of  the  law  of  England  that  per- 
sonal property  should  be  distributed  according  to  the  law  of 
the  domiciL"  But  neither  in  England  nor  in  this  State  is  it 
a  part  of  the  law,  that  the  law  ofthe  domicil  has  any  effica- 

6.10,  Me.  IM.  cy  where  the  subject  is  real  estate.  In  Story  de  con,  leg.  it  is 
said  that  '^  title  to  real  property  can  be  acquired  and  lost  ac* 
cording  to  the  lex  loci  rex  sitm  /"  and  at  sec.  427  he  says 
that  '^  Yattel  has  laid  it  down  as  a  principle  of  international 
law  that  immoveables  are  to  be  disposed  of  according  to  the 
law  of  the  country  where  they  are  situated."  In  Burtwhisle 
V.  Vardellj  Abbott,  C.  J-  said — "  the  simple  question  is,  who 
is  heir  to  the  land  by  the  law  of  England?  The  rule  as  to 
the  law  of  the  domicil  has  never  been  extended  to  real  pro- 
perty, nor  have  1  found  in  the  decisions  in  Westminster  Hall 
any  dictum  giving  countenance  to  the  idea  that  it  ought  to 
be  so  extended.  There  being  no  authority  for  saying  that 
the  right  of  inheritance  follows  the  law  ofthe  domicil,  I  think 
it  must  follow  that  of  the  country  where  the  laud  lies." 

The  subject  is  fully  discussed  in  tbe  10th  c.  of  Story  de  con. 
legum^  and  all  the  authorities  are  collected^  by  which  it  is 
fully  established  that  the  law  ofthe  n^i/u^  shall  prevail  in  all 
questions  relating  to  real  estate,  whether  the  controversy  re- 
late to  the  capacity  of  persons  to  take  and  transfer,  to  the 
forms  and  solemnities  of  passing  the  title,  to  the  extent  ofthe 
interest  to  be  taken  or  transferred,  or  to  the  subject  matter,  or  • 
what  are  to  be  deemed  immoveables.  At  section  448  the  au- 
thor says — "  No  estate  can  be  acquired  by  operation  of  law  in 
any  other  manner,  or  to  any  other  extent,  or  hv  any  other 
means,  than  those  prescribed  by  the  lex  rei  siUer  ''Thus  if 
the  law  of  a  State  where  a  man  was  domiciled  at  the  time  of 
his  death,  jshould  confer  a  title  of  dower  on  his  wife,  though 
an  alien,  that  would  not  prevail  in  any  other  State  where  an 
alien  was  not  dowable."  And  for  the  same  reason,  the  law  of 
the  State  of  Georgia,  abridging  the  demandant's  right  of  dow- 
er,  can  have  no  effect  in  depriving  her  of  a  right  clearly  be- 
longing to  her  by  the  laws  of  this  State.  I  am  therefore  of 
opinion  that  defendant's  sixth  plea  was  no  bar  to  the  de- 
mandant's action,  and  that  the  demurrer  should  have  been 
sustained.  The  motion  to  reverse  the  decision  of  the  Cireuit 
Court  is  therefore  granted. 

Richardson,    J. — O'Neall,    J. — Wardlaw,    J. — and 
Frost.  J. — concurred. 
Motion  granted. 
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A.  E.  higrem  v.  Benj,  Phillips  et  dl.  Colvmbu, 

May,  1849. 

A  grant  of  land,  on  good  consideration,  from  a  father  to  his  child,  and  duly  ro-  ^         v         -^ 
corded,  is  only  roiddble  by  debts  existing  against  the  lather  at  the  time  it  was      lagrem 
made ;  and  becomes  good  when  those  debts  are  paid.    Only  existing  crediton,  p^  mi-  ^*  ^  ^i 
or  others  standing  in  equaH  jure  with  them,  can  challenge  such  a  grant  on  the  '^ 

ground  of  fraud,  although  the  fiuher  remained  in  possession,  with  his  clukL 
during  his  life. 

The  statute  of  13th  Elizabeth  does  not  necessarily  make  a  yoluntary  conreyanco 
Toid  as  to  subsequent  creditors.  There  must  be,  in  such  a  case,  "  some  acce*- 
sary  indications  of  firaud." 

A  father  being  indebted,  furnished  his  son  with  funds  to  purchase  his  own  land, 
sold  under  execution  by  the  sheriff,  and  conyey  it  to  his  daughter.  The  fath- 
er's existing  debts  were  all  subsequently  paid  off:  hdd  that  there  was  no  valid 
legal  objection  to  a  title  under  such  a  deed. 

Plaintiff,  about  to  purchase  land  at  sheriff  *s  sale,  was  fully  and  explicitly  notified 
by  defendant,  of  the  existence  of  a  deed  under  which  he  claimed  the  land : 
kdd  that  the  actual  notice  was  sufficient;  and  that  defendant's  deed  was  Talid 
as  to  plaintiff,  so  fiu:  as  it  could  be  questioned  for  the  want  of  registry. 

Before  Frost,  J.  at  Lancaster^  Spring-  Thrm,  1849. 

This  was  an  action  of  trespass  to  try  title.  Both  parties 
claimed  title  by  purchase  under  executions  against  John  In- 
grem.  For  the  plaintiff,  were  produced  a  judgment  against 
John  Ingrem,  at  the  suit  of  Arant,  entered  up  the  14th  Nov. 
1846,  and  a  Ji.  fa,  lodged  I4th  Nov.  1846,  endorsed  for  the 
collection  of  $100,  with  interest  from  the  16th  August,  1844, 
and  costs.  Under  this  execution  the  land  in  dispute  was 
bid  off  by  Arant,  at  a  sale  in  January,  1847.  He  did  not 
comply  with  the  terms  of  sale,  and  it  was  re  sold  in  Februa- 
ry, 1847,  at  his  risk ;  and  purchased  by  the  plaintiff,  for  ten 
dollars.    The  tract  contained  600  acres. 

The  defendant  claimed  under  a  judgment  of  John  E.  In- 

S^rem  against  John  Ingrem,  entered  the  9ch  November,  1840, 
Ssr  $1,363  40,  with  interest  from  the  2d  November,  1840 ;  a 
sale  under  that  judgment,  and  purchase  by  John  A.  Ingrem, 
a  son  of  John  Ingrem,  in  March,  1844,  for  $6.  A  deed  of 
conveyance  from  Hancock,  sheriff,  to  John  A.  Ingrem,  dated 
May,  1844 ;  and  a  release  by  John  A.  Ingrem,  to  Charlotte 
Ingrem,  in  consideration  of  ten  dollars,  dated  the  21st  June, 
1844,  and  recorded  the  6th  December,  1846.  John  Ingrem 
died  in  October,  1846 ;  Charlotte  was  his  youngest  daughter, 
and  married  Benjamin  Phillips. 

.  The  plaintiff  insisted  that  the  sale,  under  which  the  de- 
fendant made  title,  was  a  fraudulent  device  to  protect  the 
land  from  the  creditors  of  John  Ingrem,  and  to  secure  it  to 
his  own  use.  On  this  subject  there  was  evidence  that,  at 
the  time  of  the  sale  to  the  plaintiff,  there  were  older  ezecu- 
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CoLmBrjL   tioDs  than  Arant's  unsatisfied.    None,  however,  existed  be- 
J^^'  ^^^'  fore  the  first  sale  to  John  A.  Ingrein,  in  Manch,  1844,  nor 
T^^      was  there  evidence  of  any  debt  owing  by  John  Ingrem,  be- 
Ingram     ^^^  ^^^^  ^^^^    Adams,  the  sheriff,  who  made  tiie  sale  to  itm 
PhilMiM  et  «i. plaintiff,  testified  that  Phillips  forbid  the  sale,  and  i^  was  an- 
nounced that  he  clainaed  the  land  in  right  of  his  wife,  under 
a  iormer  sheriff's  sala    James  B.  Ingrem  waa  very  active  in 
urging  the  sale  of  the  land.    At  his  solicitation  Aiant  onltr- 
ed  it  to  be  levied  on. 

Respecting  the  sale  of  1844,  under  which  the  defendant 
claimed,  Aikims,  who  was,  then,  the  deputy  of  Hancock,  the 
sheriff,  testified  that  the  sale  of  the  land  was  made  at  the 
instance  of  John  E.  Ingrem,  the  plaintiff  in  the  execution, 
and  not  of  John  Ingrem,  the  defendant.  John  E,  Ingrem 
was  very  urgent  for  the  sale,  would  not  postpone  it,  and  said 
he  would  give  $600  for  the  land.  This  was  on  the  day  of 
the  sale.  Several  persons  interested  to  bid  up  the  property, 
were  present,  so  that  the  witness  was  surprised  when  the  land 
was  bid  off  by  John  A.  Ingrem,  for  $5.  John  Ingrem  earn- 
estly begged  off  the  sale.  He  feared  McKenna  and  others 
would  bid  up  tlie  land.  He  said  1^  did  not  want  his  land 
applied  towards  payment  of  his  liabilities  as  a  surety  of  Se- 
crest,  a  j(6rmer  sheriff. 

Jctmes  J^,.In^emt  who  bad  married  a  daughter  of  John 
Ingrem,  testifi^  that,  on  the  day  of  the  sale,  he  rode  to  the 
Court  IJpuse  with  John  Ingrem,  and  bis  son,  John  A.  iQ^m. 
They  conversed  about  the  sale.  The  land  was  to  be  bid.  off 
by  John  A.  and  the  old  man  was  to  furnish  the  money  to 
pay  for  it.  The  old  man  had  been  Secrest's  surety,  and  he 
was  advised  to  have  the  land  sold  before  any  more  execu- 
tions were  entered  to  bind  the  land.  It  was  to  be  purchased 
by  John  A.  and  assigned  to  the  old  man's  youngest  daugh* 
ter.  TheH)ld  man  was  not  to  be  pnt  out  of  possession.  He 
was  to  furnish  the  money.  The  witness  had  beard  them 
speak  of  it  a  dozen  tiioes.  The  witness  saw  the  old  man 
^ive  to  John  A.  the  money  to  pay  for  his  bid,  and  be  went 
mto  the  sheriff's  office  and  saw  John  A.  pay  the  money.  A 
duo  bill  of  the  old  man  to  Adams,  sheriff^  for  $3L  for  titles 
for  John  Ingram's  land,  without  date,^  was  produced.  Adams 
said  it  must  have  been  given  for  the  sale  in  1844.  John  E. 
Ingrem  was,  at  the  time  of  the  sale,  hostile  ir  old  Ingrem. — 
James  B.  li^rem  atid  the  old  man  and  his  8bn  were  frieqd- 
Iv.  He  said  nothing  about  the  fraud  in  the  sale,  until  after 
the  death  of  the  old  man.  Then  there  was  a  family  quanel : 
after  this  be  set  on  Adams,  the  sheriff,  and  McKenna,  and 
others,  to  levy  and  sell  the  land,  disclosing  what  he  wqu14 
prove  respecting  the  first  sale. 

There  was  some  evidence  that  Charlotte  Ingrem,  before 
the  sale,  inade  ^oE^e  poney  by  sewing.    She  n^igbt  bava 
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had  ds  tntich  as  five  dollars  at  one  time,  bnt  did  not  make  ^^^^^^j^» 
more  than  enough  to  bny  her  dresses.  May,  1849.  ^ 

The  jury  Were  instructed  that  if  the  purchase  by  John  A.         ^       ^ 
Ingrem,  at  the  firat  sale,  and  his  conveyance  to  Charlotte  In-     "*s^ 
l^em,  was  a  mere  device  and  cover  to  retain  the  land  as  the  PhflUpa  et  aL 
prop^hy  df  old  Ingrem,  and  protect  it  from  the  claims  of  bis 
creditors,  that  the  transaction  was  fraudulent  and  void,  and 
the  land  was  subject  to  levy  and  sale  as  the  property  of  the 
old  man,  and  in  that  case  the  plaintiff  should  have  a  ver- 
dict.   If  Charlotte  Ingrem  had,  in  fact,  paid  the  money,  and 
was  honestly  the  purchaser,  that  the  verdict  should  be  for 
the  defendant ;  and  even  if  old  Ingrem  paid  the  purchase 
money,  yet  if,  without  any  imputation  of  fraud  otherwise,  he 
had,  bonajide,  directed  the  title  to  be  made  to  Charlotte,  as  a 

Sift  to  her,  it  mi^ht  be  a  valid  gift ;  since  there  was  no  evi- 
ence  6(  any  prior  creditors,  whose  rights  might  be  thereby 
infringed.  And  in  this  view  of  the  case,  they  were  instruct- 
ed that  they  might  find  for  the  defendant.  After  the  jury 
had  retired  for  some  hours,  being  unable  to  agree  on  a  ver- 
dict, they  returned  into  Court,  and  the  foreman  stated  as  one 
of  the  difficulties  they  found  in  unitmg  in  a  verdict,  the  ques- 
tion, whether  fraud,  after  the  sale,  would  vitiate  it.  The 
Circuit  Judge  stated  to  the  jury,  that  it  might ;  but,  at  the 
same  time,  instructed  them  that  the  evidence  and  argut&ent, 
in  the  case,  did  not  present  any  such  question,  and  directed 
their  littedtion  carefully  to  the  testimony,  which  entirely  ex- 
cluded any  such  enquiry  from  a  proper  consideration  of  the 
case. 

A  verdict  was  rendered  for  the  plaintiff,  and  the  defendants 
appealed,  on  the  grounds : 

L  Because  it  was  incompetent  for  the  plaintiff  to  impeach 
'the  defendants's  older  title  under  the  sheriff,  as  he,  the  plain- 
tiff,  was  no  creditor  of  John  Ingrem,  senior, 'nor  did  he  )>ur- 
ehase  under  an  execution  creditor,  upon  any  claim  against 
John  Ingrem,  existing  at  the  time  of  sale,  when  John  A.  lo- 
gfrem  purchased. 

2.  Because,  upon  the  question  of  frauds  raised  by  the 
plaintiff,  against  defendants's  title,  the  jury,  upon  asking  the 
Court  if  fraudy  after  the  sale,  would  vitiate  the  sale,  was  told 
by  his  Honor,  that  it  might :  whereas,  it  is  submitted  that 
fraud,  subsequent  to  the  sate,  could  not  vitiate  the  sale. 

3.  Because  when  plaintiff  bought  at  sheriff's  sale,  he  wms 
distinctly  informed  by  defendant  and  the  sheriff,  that  the 
land  had  before  been  sold  by  the  sheriff,  and  that  defendant 
had  a  title  under  that  sale. 

4.  Because,  at  the  time  of  the  sale,  when  plaintiff  bought, 
defendant  was  in  possession,  and  there  was  sufficient  notice 
to  pfadbtiff,  to  put  him  en  his  guard  that  defendant  had  title. 
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CoLuinu,       5.  Because  the  testimony  was  full  and  conclusiYe  that  John 

^Btoy,  IMS.  ^  ingreiDj  senior,  intended,  at  the  time  of  the  sale  by  the  sheri^ 

inmm      ^"^^  purchaso  by  John  A.  Ingrem,  that  the  purchase  by  John 

y^      A.  should  be  for  Charlotte,  the  wife  of  Phillips ;  that  John  A. 

Phillips  «t  aL  conveyed  afterwards  to  her.    This  constituteid  a  ^ood  g^ 

by  John  Ingrem,  senior,  to  Charlotte  ;  and  that  it  was  incom* 

petent  for  plaintiff  to  impeach  defendants's  title  as  a  gift,  in* 

asmuch  as  there  was  no  evidence  that  John  Ingrem,  senior, 

was  indebted  at  the  time  of  the  sale. 

ClifUonj  for  the  motion. 
Wright^  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  if  it  be  assumed  that  the  title  in  the  defend- 
ant's wife  cannot  stand  upon  any  higher  or  belter  ground 
wSh"^^!  ^^^  ^^^^      *  gran^  on  good  consideration,  from  her  father, 
Bail!  67?^c-®^^i^  ^^  ^^^^  ^  oasi^y  there  could  be  no  doubt  that  it  was  only 
Elwee  t/ Sou  voidable,  per  se,  by  debts  existing  at  the  time  the  convey- 
130*  la^''    *°^®  ^^  made  to  her  by  her  brother,  or  at  the  sheriff's  sal& 
Izard,  Bail  '^^^^  ^^  purchased.    The  existing  debts  have  been  paid,  and 
Eq.  837.     according  to  all  our  cases,  the  title  is  good. 

But  it  is  urged  that  the  arrangement  by  and  under  which 
John  A.  bought,  at  the  sheriff's  sale  in  1840,  the  land  for  $6, 
constitutes  an  express  or  actual  fraud,  and  that  as  fraud  de- 
stroys every  thing  in  any  way  affected  by  it,  therefore,  that 
the  deed  to  him  is  void,  and  of  course  that  to  his  sister.  It 
may  be,  that  the  creditors  then  existing,  could  set  up  the 
fraud,  and  thus  destroy  the  title.  But  it  by  no  means  follows, 
if  they  could  do  so,  that,  therefore,  others,  not  standing  m 
eqwdi  jure  with  them,  could  also  do  it.  If  they,  the  exist- 
ing creditors,  do  not  challenge  the  title  in  the  defendant 
Charlotte,  or  if  they  be  paid  cfff,  and  therefore  cannot,  it  is 
in  vain  to  talk  about  the  fraud.  For  if  no  one  legally  enti- 
tled to  complain  does,  or  if  by  being  paid,  they  cannot,  how 
is  it  possible  for  a  Court  to  declare  a  fraud  to  exist,  or  under- 
take to  furnish  a  remedy  unasked  for,  or  unnecessary?  It  is 
true,  there  might  arise  a  case  in  which  the  fraud  might  be 
set  up,  where  the  existing  debts  were  passive,  or  had  been 
paid  off.  If  to  pay  existing  debts,  or  if  after  paying  existing 
debts,  the  whole  of  the  debtor's  estate  would  be  or  had  been 
consumed,  and  subsequent  debts  existing,  when  such  payment 
was  to  be  or  had  been  made,  would  be  left  without  the  means 
of  payment,  then  the  land  liable  to  the  payment  of  the  exist- 
ing debts,  on  account  of  the  fraud,  would,  at  the  instance  of 
the  subsequent  creditors,  be  so  declared. 

But  no  such  case  exists  here.  The  existing  debts  were 
paid  in  the  life  time  of  John  Ingrem,  and  Arant,  as  his  credi- 
tor, so  far  as  I  am  informed  by  the  case,  had,  then,  no  exist- 
ence.   John  Ingrem,  therefore,  in  respect  to  him  and  the  sale 
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made  in  1847,  stands  in  the  same  position  that  a  man  would  Coumbia, 

who  did  not  owe  a  cent  beyond  a  trifling  debt,  for  which  ^^^^*  ^^^\ 

there  might  be  an  execution  in  the  sheriff's  office,  and  under  ^   ^ 

it,  he  should  choose  to  have  his  land  sold  and  conveyed  to     "^^^ 

his  son  for  a  nominal  price,  which  he  should  pay  himself,  Piul%«  et  «I. 

stipulating  that  the  land  should  be  conveyed  to  another  child, 

and  that  be,  the  father,  should,  during  life,  remain  with  that 

child  in  possession,  and  should,  afterwards,  also  pay  the  baU 

ance  of  the  debt  on  the  execution.    In  such  a  case,  could 

tiiere  be  a  fraud  ?    There  is  no  more  possibility  of  a  fraud, 

under  such  circumstances,  than  there  would  be  of  theft,  in  a 

man  stealing  from  himself  his  own  goods.    To  be  a  iraud, 

there  must  be  some  person  affected  or  to  be  affected  by  it : 

if  there  be  no  injury^  there  can  be  nofraiud. 

It  is  very  true,  however,  that  this  transaction,  which,  on 
the  face  of  the  deeds,  appears  to  be  for  valuable  considera- 
tion, if  John  Ingrem  be  regearded^  in  law,  cu  the  grantor^ 
may,  perhaps,  be  considered  and  treated  as  standing,  in  truth, 
upon  no  higher  consideration  than  that  of  natural  love,  gooa 
will,  and  affection.  In  such  a  point  of  view,  if  it  had  been  a 
gift  of  personal  property,  then,  there  is  no  aoubt  his  subse- 
quent possession  (he  and  the  donee  living  together)  would, 
under  the  Act  of  1832,  render  the  gift  void,  as  against  subse-  "  St«t48S. 
qiient  creditors.  This  Act,  however,  does  not  extend  to  real  Matte  t.  Aik- 
estafe,  the  title  to  which  does  not  rest  in  possession,  but  in  ^^^i  ^  Spean, 
deed.  I  suppose,  however,  if  a  grantor  remain  in  possession  ^^^' 
with  a  child  to  whom  he  has  conveyed,  and  the  deed  be  not 
recorded,  or  is  unknown  to  the  creditor  who  trusts  him  on 
the  faith  that  the  land  of  which  he  is  in  possession  is  his, 
that,  then,  in  such  a  case,  the  subsequent  creditor  might 
avoid  such  a  title  as  being  fraudulent  against  him.  For  the 
8Ut  13  Eliz.  c.  6,  see.  2,  does  not  necessarily  make  a  volun* 
tary  conveyance  void  as  to  subsequent  creditors.  There 
must  be,  in  such  a  case,  as  Roberts,  in  his  treatise  on  fraud- 
ulent  conveyances,  page  452,  says :  ^^some  accessary  indiea^ 
turns  of  fraud^^ 

In  this  case,  if  the  deeds  from  the  sheriff  to  John  A.  Ingrem, 
and  from  him  to  his  sister,  Charlotte,  were  necessarily  to  be 
considered  as  if  made  by  John  Ingrem,  still  it  would  be 
enoug.i  to  say  we  have  no  certain  proof  of  such  accessary 
indications  of  fraud.  Wc  have  no  proof  whether  the  deed 
from  the  sheriff  to  John  A.  Ingrem  be  recorded ;  it  appears 
that  the  deed  from  John  A.  to  Charlotte  was  recorded  in 
time;  theie  is  not  any  testimony  by  which  it  can  be  known 
whether  John  Ingrem  got  credit  on  the  faith  of  bis  posses- 
sion. It  is  very  true,  in  most  cases,  the  facts  mentioned  above 
and  not  provea,  would,  without  contrary  proof,  be  taken  to 
be  against  the  grantee.  But  in  a  case  like  this,  resting  upon 
the  proof  of  such  an  ingrato  as  James  B.  Ingrem,  I  would 
72 
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CoLnoiA,   not  conclude  the  defendants  without  an  opportunity  to  haye 
M>y,  1849.^  ^Yteae  matters  investigated. 

^        '     But  I  rejoice  to  have  it  in  my  power  to  say  that  the  de- 

inpem     fendants's  title  is  not  to  be  considered  as  if  John  Ingiem  was 

FhiUqw  et  wi,  their  grantor.    They  stand  upon  a  higher  and  better  legal 

ground.    Their  title  is  exactly  the  same  as  if  John  A  In- 

grem  had  been  furnished  with  funds,  by  his  father,  to  buy 

another  man's  laud,  and  he  had  directed  him  to  convey  it  to 

Charlotte.    For  in  this  case,  the  sale  under  execution  legal- 

Haningum  t,  ly  divests  his  title  to  the  land,  and  confers  it  upon  the  pur- 

Withewpoon,  chaser,  John  A.    That  John  Ingrem  furnished  the  money 

^IJJJJ  CoL*'  roakes  a  resulting  trust,  which  can  alone   be  reached  in 

'  equity.    The  conveyances  by  the  sheriff  to  John  A.  and  by 

iMiotM  on    him  to  Charlotte,  are  not  withm  the  letter  or  the  intent  of  the 

iSr  dUp  ""iT  statutes  13  Bliz.  c.  6,  and  27  Eliz.  c.  4.    There  can  be,  there- 

M.'6,  pf  463!  fore,  no  valid  legal  objection  to  such  a  title. 

The  deed  to  Charlotte  was  recorded ;  if  the  deed  from  the 
sheriff  to  John  A.  be  not  recorded,  it  could  not  affect,  in  this 
point  of  view,  the  defendant's  rights.  For  the  deed  is  not 
that  of  John  Ingrem,  under  whom  the  plaintiff  claims,  by  a 
subsequent  sheriff's  sale  and  deed,  and  hence  not  within  the 
recording  Act.  But  it  is  not  necessary  to  place  this  part  of 
the  case  on  that  point,  lor  a  decision.  The  plaintiff^  the  pur- 
Hno.  Rep.  chaser,  had  full  and  explicit  notice,  and  thaij  according  to 
^'       McFall  V.  Sherrardf  was  sufficient. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  J. — and  Evans,  J. — concurred. 

Motion  granted, 

Wardlaw,  J. — /  concur  in  the  restdt :  and  more  than 
this  the  signing  of  an  opinion  never  means,  (as  I  thought 
was  well  understood,)  which  I  take  this  occasion  of  repeat- 
ing, because  of  something  which  was  said  to-day  in  the  di^ 
senting  opinion  that  was  read  in  the  case  of  Fulmar  ▼. 
Harmon. 

Sometimes,  when  I  would  call  attention  to  a  doubtful  pro- 
position, which  I  have  noticed  in  the  reading  of  an  opinion, 
I  make  some  slight  qualification  of  what  might  else  seem  to 
be  my  general  approbation  ;  and  sometimes  I  disavow  alto- 
gether a  ground  which  has  been  assumed  in  support  of  a 
conclusion  which  I  approve.  But  according  to  the  usual 
course  of  proceeding  m  the  Court,  every  concurring  Judge 
is  often  obliged  to  sign,  without  qualification,  opinions  which 
are  different  from  what  he  would,  himself,  have  written. — 
The  Court,  after  discussion  in  consultation,  settles  the  result 
of  a  case,  and  assigns  to  some  member  who  has  agreed  to 
the  result,  the  preparation  of  the  opinion.  He  reads  it  in 
public :  any  dissenting  opinion  must,  then,  be  read  also,  and 
the  preparation  of  one,  afterwards,  is  deemed  improper :  the 
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Judges  who  approved  the  result,  sign  the  opinion  which  has  jS^^'^^SJi* 
been  read  as  the  opinion  of  the  Court,  without  pretending  to  ^     y'  ^'^ 
scan  the  argument,  and  usually  without  any  more  exact  ^    Ukom 
knowledge  of  what  has  been  written,  than  the  public  reading      ^^^^ 
has  afforded.  Plullqw  et  «L 

Under  such  circumstances,  a  Judge  who  signs,  can  hardly 
be  responsible,  even  for  the  general  grounds  of  the  conclu- 
sion, much  less  for  an  erroneous  observation,  made  in  sup* 
port  of  a  ground  which  he  is  satisfied  with. 

Frost,  J.  dissenting. — The  plaintiff  and  defendant  both 
derived  title  from  John  Ingrem ;  the  plaintiff,  by  a  sale  under 
execution,  in  1847 ;  and  the  defendant  by  a  sale  under  exe- 
cution  in  1844.  The  plaintiff  charged  that  the  sale,  under 
which  the  defendant  made  title,  was  a  fraudulent  device  of 
John  Ingrem.  to  protect  the  land  from  his  creditors,  and  se- 
cure it  for  his  own  use.  It  was  alleged  that  the  fraud  was 
effected  by  collusion  between  John  Ingrem  and  the  plaintiff 
in  the  execution,  and  the  sheriff;  and  that  the  conveyance  of 
the  land,  by  the  sheriff,  to  John  A.  Ingrem,  and  by  him,  at 
the  direction  of  John  Ingrem,  to  Charlotte,  the  daughter  of 
John  Ingrem,  and  wife  of  the  defendant,  Phillips,  was  a  co- 
vinous device  to  secure  the  land  for  John  Ingrem.  It  is  un- 
necessary to  refer  to  the  evidence.  It  may  not  be  very  con* 
elusive  of  the  charge ;  but  the  new  trial,  in  the  opinion  which 
has  been  read,  is  not  granted  on  the  ground  of  its  insuffi* 
ciency. 

On  the  issue  of  fraud,  thus  made  by  the  plaintiff,  the  fury 
were  instructed,  that  if  the  conveyance  by  the  sheriff  to  John 
A.  Ingrem,  and  the  conveyance  by  the  latter  to  Charlotte  In- 
grem, (both  made  by  the  direction  of  John  Ingrem,)  were 
employed  by  John  Ingrem  to  cover  and  retain  his  land,  as 
his  own  property,  and  protect  it  from  the  claims  of  his  credi- 
tors, the  transaction  was  fraudulent  and  void :  and  the  land 
was  subject  to  levy  and  sale,  as  the  property  of  John  Ingrem; 
and,  in  that  case,  the  plaintiff  should  have  a  verdict. 

The  verdict  was  for  the  plaintiff.  If  it  be  sustained  by 
sufficient  evidence,  it  is  im|)0ssible  to  conceive  on  what  prin- 
ciples of  law,  heretofore  recognised,  it  can  be  set  aside  for  er- 
ror in  the  instruction  of  the  Circuit  Judge.  It  is  a  maxim 
that  fraud  vitiates  all  contracts ;  and  that  all  deeds,  stipula- 
tions and  agreements,  made  with  a  fraudulent  intent,  are  null 
and  void ;  creating  no  obligation  and  transferring  no  right. 
The  rule  operates  to  defeat  the  fraud,  whatever  may  be  the 
complexity  and  extent  of  the  devices  and  expedients  by  which 
it  may  be  attempted  to  conceal  the  true  character  of  the  trans- 
action. If  John  Ingrem  did,  by  fraudulent  collusion,  pro- 
cure his  land  to  be  bid  off  by  his  son  John  A.  Ingrem,  for  a 
nominal  price,  and  did  direct  that  the  sheriff  should  make 
the  deed  to  his  son,  and  that  his  son  should  mi^e  a  convey- 
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OoLvmu,   ance  of  the  land  to  the  defendant's  wife ;  and  did  make  nee 

Bfay,  iai9.   ^f  these  conveyances,  more  effectually  to  conceal  his  design 

-^^     "^  and  secure  the  land  for  himself,  the  transaction  was  fraiidu- 

,  inpmn     j^^^ .  ^^^  ^^^  conveyances,  designed  to  give  it  effect,  are 

PUniptetal.  void;  transferring  no  interest  or  estate  in  the  land.  The  ti- 
tle to  the  same  remains  in  John  Ingrem,  as  if  no  such  deeds 
had  ever  been  executed.  There  were  creditors  of  John  In- 
grem at  the  time  of  the  sale,  the  payment  of  whose  debts  it 
was  his  declared  purpose  to  defeat. 

But  it  is  ai^ned  that  none  but  creditors,  at  the  date  of  the 
sale  to  John  A.  Ingrem,  can  impeach  the  defendant's  title : 
and  that  the  judgment  of  Arant,  under  which  the  plaintiff 
purchased,  having  been  rendered  after  the  first  sale,  and  the 
debt  recovered  having  also  been  contracted  after  that  time,  the 
land  was  not  subject  to  levy  atjd  sale,  at  Arant's  suit  This 
objection  cannot  apply  if  the  sheriff's  sale,  and  the  convey- 
ances to  John  A.  lugrem  and  Charlotte  Phillips  were  void, 
for  fraud.  In  that  case  the  title  of  John  Ingrem  to  the  Una 
never  passed  from  him;  but  he  was  seized  and  possessed  of 
it,  in  the  same  manner  as  if  the  sale  and  conveyances  had 
never  been  made. 

If  the  conveyance  to  Charlotte  Phillips  did  not  form  any 
part  of  John  Ingrem's  scheme  of  fraud,  but  was,  bonafidBy  a 
gift  by  him  to  his  daughter,  another  rule  would  apply.  Ac- 
cordingly, a  second  issue  was  presented  to  the  jury,  whether 
the  conveyance  of  John  A.  lugrem  to  Charlotte  Phillips  was 
intended  as  a  gift  to  her.  On  this  subject,  they  were  instruct- 
ed that,  even  if  John  Ingrem,  by  paying  the  purchase  money 
to  the  sheriff,  was  the  actual  purchaser,  yet  if,  (without  any 
imputation  of  fraud,  otherwise)  he  had  Lena  fide  directed  the 
title  to  be  made  to  her  by  John  A.  Ingrem,  as  a  gift,  it  might 
be  valid  as  a  gift,  since  there  was  no  evidence  of  any  prior 
creditors,  whose  rights  might,  thereby,  be  infringed.  The 
distinction  was  thus  presented,  between  the  effect  of  the  con- 
veyance to  Charlotte  Phillips,  as  a  mere  instrument  of  the 
fraud,  wherebv  John  Inerem  designed  to  secure  the  land  to 
himself,  and  the  effect  of  the  same  deed,  as  a  voluntary  giift 
to  his  daughter.  In  the  former  case,  the  deed  was  void,  and 
the  property  in  the  land  not  being  changed,  it  was  subject  to 
levy  and  sale  under  a  judgment  against  John  Ingrem,  what- 
ever might  be  its  date.  But  if  the  conveyance  was,  bona  fide^ 
intended  as  a  gift  from  John  Ingrem  to  Charlotte  Phillips,  it 
was  fraudulent  onlv  against  creditors,  existing  at  the  time ; 
and  no  others  could  impeach  it.  Accordingly  the  jury  were 
instructed,  if  they  were  satisfied  this  was  the  case,  to  find  a 
verdict  for  the  defendant. 

The  doctrine  of  resulting  trusts  has  no  application  to  the 
case.  A  resulting  trust  arises  where  the  conveyance  is  made 
to  one  person,  and  the  purchase  money  is  paid  by  another* 
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This  18  the  only  resoltiDg  truBt  known  in  the  Chanc^y  ju-  iS?*'^2K* 
risdiction;  except  in  some  cases  of  fraud.    All  the  resulting ,     ^'        ^ 
trusts  of  the  latter  class,  are  measures  of  redress  against  fraud,   Th^stM^ 
which  the  Court  of  Chancery  employs  to  make  retribution  to        y. 
the  innocent  subject  of  the  fraud.    The  fraudulent  party  is     Bov«. 
charged  with  a  trust  as  a  mode  of  reparation.    A  resulting 
trust  for  the  benefit  of  the  fraudulent  party,  would  be  an  ex-  4KmtCom. 
traoitlinary  measure  of  justice.    If  the  conveyance  to  Char-       '^ 
lotte  Phillips  was  part  of  the  fraudulent  scheme  of  John  In- 
grem  to  secure  the  land  to  himself,  no  resulting  trust  could  be 
decreed  for  him  against  Charlotte  Phillips.    The  decree  in 
such  case  would  be,  that  the  deeds  should  be  deUvered  up 
and  cancelled ;  and  the  parties  restored  to  their  original  rights. 
If  the  conveyance  to  Charlotte  Phillips  was  bonajide  a  gift  of 
the  land  to  her,  it  would  be  opposed  to  the  effect  and  inten< 
tion  of  the  deed  to  raise  a  resulting  trust  to  John  Ingrem. 


TTie  State  v.  jSacharicLh  Bototn, 
Same  v.  Same, 

The  SSth  section  of  the  Act  of  1740,  for  the  goTemment  of  slaTes,  which  impoees 
a  penalty  on  an  owner  for  refusing  or  neglecting  to  proTide  for  his  slavea  su^ 
ileient  food  and  clothing,  to  be  recovered  before  a  magistrate,  is  not  uaconsii* 
totional. 

That  section  is  not  repealed  by  the  Act  of  1839,  regulating  the  office  and  dutief 
of  magistrates. 

The  Acidoes  not  pioTide  what  kind  or  quantity  of  food  or  clothing  shall  be  suf- 
ilcient :  bat  leaves  that  to  be  determined  by  custom. 

No  appeal  lies  finom  the  decision  of  the  magistrate  in  a  prosecution  under  that 
section. 

Before  A.  G.  Baskin,  Magistratej  ai  Kershaw j  1848. 

These  two  cases  were  heard  together  on  appeal.  They 
were  prosecutions  against  the  defendant,  (by  an  order  of  Court, 
made  at  Spring  Term,  1848,)  one  for  denying,  neglecting  ana 
refusing  to  allow  his  slave  Eliza  sufficient  f(wd  and  clothing, 
under  the  Act  of  1740.  The  other  for  denying,  neglecting 
and  refusing  his  slaves  (generally)  sufficient  food  and  cloth- 
ing, from  the  1st  of  November,  1847,  to  the  7th  of  April,  1848. 

After  hearing  the  evidence,  which  was  voluminous  and  of- 
ten contradictory,  the  magistrate  thought  it  sufficient  to  au- 
thorize him  to  exclude  the  defendant  from  the  privilege  of  ex- 
culpating himself  from  the  char^  by  his  own  oath,  wnich,  by 
the  Act,  he  is  authorized  to  do,  if  positive  evidence  is  not  giv- 
en ct  the  o&nee.  The  defendant  was  found  guilty  in  both 
eaiea. 
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OoLuiniA,       fhe  defendant  appealed  and  moved  for  new  trials,  on  ma* 
^*^  ^^Lr  ^y  gfounds ;  of  the  points  made  by  them,  the  following  only 
'  were  considered  by  the  Court,  viz : 

Because  there  was  no  positive  proof  that  defendant  refus- 
ed, neglected  or  denied  to  his  slaves  sufficient  food  and  cloth- 
ing. 

Because  the  Court  held  that  meat  must  be  given  to  the 
slave,  to  constitute  sufficient  food  within  the  statute. 

Because  the  38th  section  of  the  Act  of  Assembly  of  174D, 
'^  for  the  better  ordering  and  governing  negroes  and  other 
slaves"  made  perpetual  by  the  Act  of  1783,  is  unconstitution- 
al and  void. 
/  M.  DeSaussure,  for  the  motion. 
Fair,  solicitor,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court 

The  death  of  the  defendant  pending  this  appeal,  has  pre- 
sented a  preliminary  question,  whether  the  proceeding  against 
him  is  thereby  abated.  The  conviction  subjected  the  defen- 
dant to  a  fine.  Judgment  had  been  rendered  and  execution 
issued  against  him,  in  his  life  time.  Judicial  process  is  abat- 
ed by  the  death  of  a  party,  only  when  that  occurs  before  final 
judgment.  The  appeal  suspended  the  execution,  which,  af- 
ter the  appeal  is  dismissed,  may  be  levied  of  the  property  of 
the  deceased  as  in  a  civil  action. 

The  constitutional  objection  to  the  jurisdiction  of  the  ma- 
gistrate  is  answered  by  the  case  of  the  Commissioners  of 
9Strob.664.  ^^^  Town  Cut  V.  Seabrook,  in  the  Court  of  Errors. 

No  appeal  is  given  to  this  Court  from  the  judgment  of  the 
magistrate,  by  the  Act  of  1740,  nor  by  any  other  -ict.  It 
cannot,  therefore,  assume  jurisdiction  of  the  case  to  grant  a 
new  trial  or  otherwise  correct  the  errors  alleged  in  the  grounds 
1  Bail.  909.  ^(  stppeal.  HoU  V.  Carmand.  The  motion  might  thus  be 
dismissed.  But  the  case  having  been  argued  and  considered, 
it  may  be  proper,  for  the  settlement  of  the  questions  made  in 
the  argument,  to  express  the  opinion  of  the  Court. 

The  Act  does  not  prescribe  what  kind  or  quality  of  food 
shall  be  sufficient.  It  was  probably  wiser  to  leave  that  mat- 
ter to  be  determined  by  the  custom  of  the  country.  The  evi- 
dence shews  the  common  opinion  to  be,  that  animal  food  is 
necessary,  and  the  custom  to  supply  it  in  the  section  of  the 
State  in  which  the  defendant  resided.  But  the  case  does  not 
bring  in  review  the  judgment  of  the  msgistrate  that  meat  is 
necessary  for  sufficient  food.  The  defendant  did  not  give 
his  negroes  enough  even  of  meal,  the  only  provision  ho  did 
give.  Five  bushels  of  meal  weekly,  <he  largest  quanti- 
tv  stated  by  any  witness,  even  if  not  reduced  in  the  ratio  of 
three  eighths  ot  a  bushel,  in  two  bushels,  to  the  standard  of 
the  defendant's  measure,  was  plainly  insufficient  for  a  family 
of  eight  whites  and  twenty-one  slaves.  But  it  appears  from 
the  testimony  of  Jackson,  the  defendant's  overseer,  that  this 
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supply  was  not  regular.  The  grown  negroes  had  only  a  quart  S^^"'^* 
of  meal  a  day.  Many  days,,  he  says,  they  had  no  meal. ,  ^' 
Sometimes  it  gave  out  Thursday  and  sometimes  Friday. 
They  would  then  have  a  quart  to  last  them  till  Monday  even- 
ing. The  stinted  daily  allowance  when  withheld,  must  have 
reduced  the  wretched  slaves  to  famine.  For  seventeen  months. 
Jackson  did  not  know  that  shoes  had  been  given  to  them. 
Their  feet  were  frost-bitten  and  sore.  During  the  same  pe- 
riod no  clothes  were  given  to  them.  The  testimony  of  Jack- 
son should  outweigh  that  of  all  the  other  witnesses.  None 
of  them  had  the  opportunity  to  know  what  food  and  clothing 
were  given,  except  the  defendant  and  his  two  daughters. 
The  testimony  of  the  defendant  is  vague  and  evasive ;  and 
that  of  his  young  girls,  incredible. 

The  Act  permits  the  party  to  exculpate  himself  from  the 
charge,  by  his  own  oath,  if  positive  evidence  is  not  given  of 
the  otfence.  The  evidence  for  the  prosecution  was  sufficient 
to  exclude  the  defendant  from  this  privilege. 

The  38th  sec.  of  the  Act  of  1740,  under  which  the  defen- 
dant was  convicted,  is  not  repealed  by  the  omission  to  incor- 
parate  it  in  the  Act  of  1839,  concerning  the  office  and  duties 
of  magistrates.  That  Act  only  repeals  what  may  be  incon- 
sisteut  with  it.  A  fearful  chasm  would  be  made  in  the  law, 
if  all  the  enactments,  which  might  properly  have  been  incor- 
porated in  the  Acts  respecting  district  officers  and  offices,  were 
repealed  by  implication,  when  omitted.  The  Act  of  1722  7  Stat  37a 
enforced,  by  penalty,  the  duty  of  the  master  to  provide  his 
slaves  with  sufficient  food  and  clothing.  By  the  Act  of  1740^ 
the  offence  of  neglecting  so  to  do,  was  made  more  specific 
and  more  penal.  This  Act,  afler  repeated  revivals,  was  made 
perpetual  by  the  Act  of  1783,  and  was  confirmed  in  1790,  by  4  SiatMa. 
the  7th  section  of  the  constitution,  which  declared  that  alt 
Acts,  then  in  force,  should  continue  so,  until  altered  or  re- 
pealed by  the  legislature. 

No  change  ot  circumstances  renders  a  change  of  the  law 
necessary  or  expedient.    The  law  is  salutary,  even  more  by 
the  opprobium  which  follows  a  conviction,  than  by  the  penal- 
ties for  its  violation.     Public  opinion  derives  force  from  its 
sanction ;  and  the  rapaciousness  of  the  owner  is  checked  by 
fear  of  its  active  interference.  Instances  do  sometimes,  thougn 
rarely,  occur,  in  which  it  is  necessary  to  interfere  in  behalf  of 
the  slave  against  the  avarice  of  his  master.    Li  such  cases 
the  law  should  interpose  its  authority.    It  is  due  to  public 
sentiment,  and  is  necessary  to  protect  property  from  the  de- 
predation of  famishing  slaves. 
The  motion  is  dismissed. 
Richardson,  J. — O'Neall,  J. — and  Evans,  J. — concurred* 

Warolaw,  J.    I  agree  that  no  appeal  lies  to  this  Ck>urt  in 
the  case  as  now  presented.    I  give  no  further  opinion. 
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CoLUMBii,  Jacob  Fulmer  ▼.  Min  Harmon, 

May,  1849. 

^  ■      V       ^  In  an  action  fi>r  malidouB  proaeeation,  the  fiict  that  the  gftnd  jary  bad  ntaraod 

Falmtr         «  no  bili"  againat  the  pbUntiff,  is  not  prima  fads  suffident  eTidenoe  of  tba 

„  ^'  want  of  probable  cause  for  the  prosecution  which  had  been  brouj^ht  against 

him  by  the  defendant,  ao  bb  to  save  ihe  plaintiff  from  a  non-suit. 

The  case  of  Siider  t.  Mym,  (MSS.  Columbia,  Sprisg  Tenn,  1898,)  rariewsd 

andrerersed. 

Before  O'Neall,  J.  at  Newberry ^  Spring  Term,  1849. 

This  was  an  action  of  malicious  prosecution. 

The  plaintiff  was  the  overseer  ot  the  defendant,  in  1847. 
On  the  3d  of  February,  1848,  the  defendant,  before  Daniel 
Moore,  esq.  then  a  magistrate  for  Newberry  district,  made 
oath  that  '^  sometime  in  the  spring  of  last  year,  he   losed 
three  wagon  loads  of  corn,  and  about  Christmsis  time  he  also 
losed  one  other  load  of  corn  and  oats,  and  has  just  cause  to 
believe,  and  verilv  does  believe,  that  Jacob  Fulmer  did  felo- 
niously take  and  carry  away  the  same,  except  one  Joad, 
which  he,  the  said  J.  Fulmer,  gave  an  order  to  one  of  my 
negro  men  to  sell  the  same."    On  this  affidavit,  a  warrant 
was  issued  to  George  Morris,  constable  of  the  said  district, 
and  he  arrested  the  plaintiff  and  brought  him  before  the 
magistrate,  who  gave  him  time  to  procure  bail.  In  the  mean- 
time esquire  Moore's  term  of  office  expired,  and  the  plaintiff, 
failing  to  procure  bail,  was  brought  by  the  constable  before 
James  M.  Crosson,  esq.  a  magistrate  for  Newberry,  who 
committed  him  to  jail,  where  he  remained  from  the  6th  of 
March  to  the  20th  of  the  same  month.    At  the  Court  of 
Greneral  Sessions  of  the  Peace,  beginning  and  held  for  New 
berry  district,  on  the  3d  Monday  of  March,  the  20th  day  of 
the  month,  a  bill  of  indictment  for  stealing'  the  defendant's 
corn,  was  presented  to  the  grand  jury.    The  defendant  was 
sworn  and  sent  before  the  grand  jury ;  they  returned  the  in- 
dictment '^  no  bill,"  and  thereupon  an  order  was  made  for  the 
plaintiff's  discharge.    The  plaintiff  proved  a  good  character 
and  closed. 

The  defendant  moved  for  a  nonsuit,  on  the  grounds, 

1st.  That  the  allegata  et  probata  did  not  correspond. 

2d.  That  the  declaration  set  out  the  plaintiff's  cause  of 
action  defectively. 

3d.  That  the  want  of  probable  cause  was  not  shewn. 

As  to  the  two  first  grounds,  the  Circuit  Judge  said  he 
thought  there  was  nothing  in  them.  There  seemed  to  him 
to  be  no  substantial  variance  between  the  allegations  of  the 
declaration  and  the  proof.  So,  it  seemed  to  him,  the  declara- 
tion set  out  the  cause  of  action  well  enough.    As  to  the  3d 
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groandi  on  which  the  motion  for  a  non*8uit  was  rested,  he  SP^^'^S^ 
thought  a  prima  fade  case  was  made  out,  when  it  was  ^     y*        ^ 
shewn  that  the  grand  jury  had  thrown  out  the  bill.    Such~^;j^ 
was  the  language  of  the  Court  of  Appeals  in  Slyder  ▼.  ilfy->        ^,  ^ 
ers.    But  when,  to  the  ''  no  bill*'  of  tne  grand  jury,  was  ad-    Haimon. 
ded  proof  that  the  plaintiff  was  a  man  of  good  character,   ^^^^  • 
there  was  no  longer  room  to  question  the  proof  of  the  want  ^^  ^  q^ 
of  probable  cause.    Express  malice  is  not  necessary  to  be 
proved  in  any  case,  except  in  indictments  for  misdemeanors 
not  infamous.    In  indictments  for  felonies  or  infamous  offen* 
ces,  the  law  implies  malice  from  want  of  probable  cause. — 
The  motion  for  a  non-suit  was  overruled.    The  defendant, 
in  his  defence,  proved  that,  when  the  plaintiff  went  to  the 
defendant's  plantation,  he,  the  plaintiff,  had  no  com ;  the  de- 
fendant had  made  a  large  crop  the  preceding  year.    The 
defendant,  it  seemed,  had  given  his  overseer,  Meetz.  orders 
not  to  allow  his  slaves  to  make  crops ;  but  he  saia  he  did 
allow  them ;  he  said  they  had  very  little  corn,  if  any.    The 
defendant  lived  8  miles  m>m  the  plantation  where  the  plain- 
tiff overseed ;  he  visited  it  very  seldom.    He  was  to  allow 
the  overseer,  the  plaintiff,  a  part  of  the  crop  made  in  1847, 
as  and  for  his  wages. 

In  May,  '47,  the  plaintiff  sold  to  James  Gantt,  who  lived 
about  15  miles  from  the  defendant's  plantation,  and  delivered 
a  load  of  34  or  36  bushels  of  com,  at  60-1 00  per  bushel.  It 
was  hauled  in  the  defendant's  wagon,  by  his  team,  driven  by 
one  of  his  negroes.  The  plaintiff  reached  Gantt's  about  sup- 
per time.  He  received  the  money.  About  the  same  time 
some  corn  from  the  defendant's  plantation  was  delivered  to 
David  Boozer.  It  was  brought  to  him,  he  said,  in  the  vil- 
lage of  Newberry.  The  plaintiff  was  prosont.  The  com 
was  sold  to  him  as  the  property  of  the  defendant's  slaves,  in 
different  parcels,  and  the  money  was  paid  to  them.  Nathan 
A.  Hunter  bought,  in  three  parcels,  28  bushels  from  Harmon's 
slaves,  under  the  permit,  in  writing,  of  the  plaintiff,  and  paid 
the  money  for  the  same  to  the  negroes.  He  said  this  was  in 
April  or  May,  1847.  He  met  the  wagon  of  the  defendant, 
driven  by  one  of  his  slaves,  within  a  mile  of  the  village,  (8 
or  10  miles  from  the  defendant's  place.)  about  10  or  11  A.  M. 

On  sale  day,  in  December,  1847,  the  plaintiff  sold  to  David 
Amick,  in  the  village  of  Newberry,  16  bushels  and  1  peck  of 
corn,  and  3  or  4  bushels  of  oats.  To  Porter  Stockman,  on 
the  21st  December,  1847,  the  plaintiff  sold  12^  bushels  of 
com,  and  told  him  not  to  pay  the  money  to  the  negroes.  He 
sent  the  corn  in  thenieht — 11  or  12  o'clock  when  the  negroes, 
with  the  corn,  reached  his  house.  The  plaintiff  told  him  he 
should  have  to  send  at  night,  he  was  busy.  Fifteen  or  twen- 
tv  bushels  were  to  have  been  sent — part  was  lost  on  the  way. 
By  his  son,  John  W.  Harmon,  the  defendant  proved  that  the 
73 
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CoLmaiik   plaintiiT  acknowledged  that  he  helped  to  take  the  com  Hun- 
^^^**y»  ^®*^  ter  got  out  of  bis  ( siritness')  father's  crib.    He  acknowledged 

rnwT"  ^'®^'  ^^  ^^'  ^^*^  other  loads  had  been  carried  off.    Nad  (one 

*^°^     of  his  father's  slaves,  who  had  ran  away  from  the  place 

HumoD.    where  the  plaintiff  overseed,  and  had  come  to  his  fathers 

residence,  and  for  whom  the  plaintiff  had  come,)  said,  in  the 

Erescnce  of  the  plaintiff,  that  he,  the  plaintiff,  was  to  hare 
is  share  of  the  money  for  the  corn  which  the  negroes  let 
Hunter  have.  Two  dollars  of  this  money  had  got  into  Ned's 
hands ;  he  (the  plaintiff)  could  not  get  that  from  Ned ;  he 
beat  him  and  he  ran  away.  Ned  sara  Fulmer  threatened  to 
shoot  him,  if  he  ever  told  about  the  corn.  On  his  cross  ex- 
amination he  said  he  was  at  Court  last  spring ;  he  was  not 
sworn  or  sent  before  the  grand  jury.  He  said  Ned  said  to 
Pulmer,  ^  yoU  have  carried  off  master's  corn  f  to  this  be  ie« 
nlied  he  put  in  2  or  3  basketsfull  of  the  corn  that  went  to 
Hunter.  He  said  the  plaintiff  tried  to  deny  the  $2  bill,  and 
at  last  acknowledged  it.  This  witness  liehaved  strangely  on 
the  stand ;  he  either  was  drunk  or  had  been  verv  recently. 
The  jury  did  not  seem  to  believe  a  word  he  said.  He  be- 
haved in  such  a  way  as  not  to  merit  credence.  William 
Golding  was  with  the  plaintiff  when  he  went  to  the  defend* 
ant's  for  the  negro  Ned.  He  said  he  did  not  remember  what 
the  negro  said.  The  plaintiff  asked  the  defendant  if  he  pro** 
tected  the  neero  ?  The  defendant  told  the  plaintiff  ^  he  would 
have  to  turn  nim  off, — ^he  understood  the  big  crib  was  nearly 
gone.'*  The  plaintiff  said  he  knew  nothing  about  how  it 
had  gone.  The  defendant  asked  him  ^  if  he  did  not  lock 
the  crib  ?"  He  said  ''  he  did."  The  plaintiff  complained  of 
the  sick  headache,  and  lay  down.  He  was  not  sick  before. 
Pierce  Harmon,  another  son  of  the  defendant,  a  tiecent,  wM 
behaved  man^  said  that  his  father,  on  visiting  the  place  where 
the  plaintiff  overseed  in  the  spnng  or  summer  of  '47,  went 
to  him  where  he  was  ploughing  in  the  bottom,  and  on  talk* 
ing  to  him  about  the  corn,  the  plaintiff  said  to  him,  ^  he  had 
done  wrong — he  would  make  the  com  eood  if  he  wouJd  lei 
him  stuy.^^  In  reply  the  plaintiff,  by  Elder  James  Wilson, 
James  B.  Wilson,  Capt  James  Spence,  Christopher  Rikard, 
and  Jacob  Baker,  proved  a  most  excellent  character.  By  one 
of  these  witnesses,  Christopher  Rikard,  it  was  proved  that 
the  plaintiff,  in  '46  and  '46,  bad  ovBrseed  for  the  oefendant  at 
his  home  place. 

The  nature  of  this  actbn  was  carefully  explained  to  the 
j'Ury.  TRey  were  told  that  any  facts,  circumstances,  or  CTen 
infortnation,  which  would,  in  the  mind  of  a  reasonable  man. 
create  a  belief  of  the  existence  of  the  offence  charged,  woula 
be  probable  cause.  They  were  told  to  make  that  inquiry 
here^  and  if  they  found  any  such  probable  cause,  in  this 
case,  to  find  for  the  defendant   They  were  told,  if  the 
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tiff  hauled  off  mi  sold  bia  employer's  corOi  or  conpived  9,%  9^^^'^^ 
his  slaves  doipg  so,  then,  that  there  would  be  abundant  pro- ,  •  ^^  ^** 
bable  cause.  The  sales  tn  Boozer  and  Hunter  might  be  fair- 
ly considered  as  sales  of  the  slaves's  corn.  The  sales  to 
Amick  and  Stockman  in  December,  1847,  might  be  fairly 
considei^  as  of  and  part  of  the  plaintiff's  share  of  the  crop 
of  that  year.  The  only  parcel  which  could  not  thu9  be  sa^ 
isfactoriiy  accounted  for,  was  that  sold  to  Gantt.  The  plain- 
tiff's  counsel  urged  to  the  jury,  that  that  was  a  sale  for  i\\e 
defendant,  by  his  orders,  and  accounted  for  to  hioL    The 

1'ury  were  tola  such  a  thing  might  be ;  and  when  the  plaintiff 
lad  proved  as  good  a  character  as  he  had  done,  every  fair 
presumption  ought  to  be  iu  bis  favor.  The  fact,  too,  proved 
by  Pierce  Harmon,  that  the  defendant  knew,  in  the  spring 
or  summer,  whatever  was  wrons,  (if,  indeed,  there  was  any 
thing  beyond  a  mere  attempt  of  the  defendant  to  make  the 
plaintiff  pay  for  the  negmes's  com  which  had  been  sold,)  and 
on  the  plaintiff's  promise  to  make  it  good,  continued  him  to 
the  enci  of  the  year  as  his  overseer,  and  even,  then,  did  not 
set  on  £M>t  the  prosecution  until  February,  might  satisfy  them 
that  he  knew  there  was  no  larceny. 

His  Honor  said  he  thought  the  plaintiff  ought  to  have  a 
verdict  for  moderate  damages,  though  he  sedulously  kept  his 
opinion  from  the  jury.  The  defendant  is  a  rich,  hard  man. 
He  thought  a  verdict  of  about  $500  would  punish  him  as  he 
deserved.  The  jury,  however,  who  knew  him  to  the  full  as 
well  and  possibly  better  than  he  did,  found  a  verdict  for  the 
plaintiff  for  $1,375. 

The  defendant  appealed  on  many  grounds,  but  it  is  unne- 
cessary to  report  more  than  the  first,  as  that  mak^s  the  only 
question  decided  by  the  Court  of  Appeals,  viz : 

That  there  was  no  evidence  to  ahew  the  want  of  probable 
cause  for  the  prosecution  set  on  foot  by  the  defendant  against 
the  plaiutiff 

Pitp$  4*  P<^i^t  f^  A^  onotion. 
SmwnfiTy  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

The  Question  is,  whether  the  return  of  the  grand  jury,  of 
''  DO  bill"  against  Jacob  Fulmer,  is  prima  facie  sufficient 
evidence  of  the  want  of  probable  cause  for  the  prosecution 
brought  by  John  Harmon  against  the  said  Jacob  Fulmer,  so  « 
as  to  bring  the  present  action  before  the  jury,  and  save  the 
plaintiff  from  a  non-suit. 

In  the  MSS.  case  of  David  Myers  ads.  John  Slider  and  Col.  Spraw 
wife^  the  same  evidence  of  "  no  bill"  by  the  grand  jury,  upon  Term,  isS 
an  indictment  for  perjury,  was  held  by  the  presiding  Judge 
to  be  prima  facie  sufficient  evidence  of  the  want  of  probable 
cause;  and  the  motion  for  a  non-suit  was  overruled.    And 
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CoLcuni.   upon  a  verdict  being  found  for  the  plaintiffs,  the  case  was 
May,  1849.  ^nied  to  the,  then,  Court  of  Appeals,  upon  that  ground 


among  others,  to  wit:  1.  Because  the  warrant  was  not  proir. 
ed.  2.  Because  the  plaintiffs  did  not  shew  a  want  of  proba- 
ble cause.  3.  Because  there  was  no  evidence  who  was  the 
prosecutor.  4.  That  on  the  plea  in  abatement,  his  Honor 
erred  in  instructing  the  jury,  that  the  marriage  between  Piatt 
and  the  plaintiff^  Ann,  was  not  sufficiently  proved.  6.  That 
the  verdict  finding  the  plaintiff  to  have  been  lawfully  married, 
is  contrary  to  law  and  evidence.  6.  That  the  verdict  on  the 
merits,  is  contrary  to  law  and  the  evidence. 

The  decision  in  the  Court  of  Appeals,  in  this  case,  has  ne> 
ver  been  published.  But  it  appears  endorsed  upon  the  report 
of  the  case,  in  these  words,  to  wit :  '^  This  case  presented  a 
mixed  question  of  law  and  facts,  proper  for  the  consideration 
of  the  jurv,  under  the  direction  of  the  Court,  and  this  Court 
do  not  feel  authorized  to  interfere  with  the  verdict.  Motion 
refused."  Not  a  word  more  is  said ;  and  it  is  difficult  to  per- 
ceive, in  these  terms,  that  the  Court  of  Appeals  decided  the 
precise  point,  to  wit :  that  the  Circuit  Judge  was  right  in  law, 
m  deciding  that  the  return  of  ''  no  bill"  was  sufficient  proof 
of  a  want  of  probable  cause  for  the  prosecution,  so  as  to 
bring  the  case  before  the  jury. 

That  was  a  question  of  law,  for  the  Judge,  exclusively. — 
And  yet  the  Court  of  Appeals  say,  "  the  case  presented  a 
mixed  question  of  law  and  facts,  proper  for  the  consideration 
of  the  jury,"  &c.  and  the  appeal  is  dismissed ;  which  would 
seem,  to  a  common  intent,  to  overrule  all  the  grounds  of  the 
appeal.  And  yet  there  is  not  a  word  relating  to  the  precise 
question,  made  in  the  present  case — ^not  a  word  that  ''no 
bill"  indicates  want  of  probable  cause.  But  in  practice,  per- 
haps, by  all  the  Judges,  such  has  been  the  construction. 

How,  then,  are  we  to  treat  the  decision  now,  that  its  uncer- 
tainty is  manifest,  but  by  considering  the  present  question  as 
still  open  ?  This  is  the  construction  put  upon  it  by  the  Court. 
We  are  obliged,  therefore,  to  consider  the  question  now  madci 
de  novo. 

I  here  take  the  occasion  to  remark  that  I  was,  myself,  the 

Presiding  Judge  in  the  case  of  Slider  and  Myers ;  and  it  so 
appeus  that  I  am  now  to  review  my  own  decision  in  that 
case.  And  1  propose  to  shew  that  it  was  erroneous ;  and 
ought  to  have  b^n  overruled,  as  we  now  overrule  the  pre- 
sent Circuit  decision,  for  the  following  reasons : 

In  order  to  maintain  an  action  for  a  malicious  prosecution, 
it  must  appear  that  the  defendant  had  instituted  the  prosecu- 
tion without  any  probable  cause,  and  also  through  malice. — 
This  is  the  law  without  dispute.  The  plaintiff  must,  there- 
fore, of  course,  shew  the  state  of  facts  tnat  indicates  malice ; 
and  sdso  shew  a  want  of  probable  canse ;  or  he  subjects  his 
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action  to  a  non-suit.    So  that  the  question  for  decision  is,  Co&inau» 
whether  throwing  ont  the  bill  by  the  grand  jury — that  is,  ^^^^®^" 
returning  it  "no  bill,"  indicates  such  a  want  of  probable^       r"      * 
cause.     Throwing  out  the  bill  by  the  grand  jury,  is  entirely     ^^^ 
at  their  discretion.    They  are  by  no  means  bound  to  find    Hatmon. 
the  bill,  although  probable  cause  exist,  and  is  laid  before 
them. 

It  is  not  unfrequent  that  one  grand  jury  ignores  a  bill,  and 
another  grand  jury  finds  it  "  true  bill."  And  although  "  true 
bill"  infers  prima  fade  probable  cause  for  the  prosecution, 
yet  "  no  bilr  does,  by  no  means,  indicate  the  converse ;  or 
that  there  is  no  probable  cause.  "  No  bill"  is  a  mere  stop  in 
the  prosecution ;  which  may  be  again  resumed,  and  proceed- 
ed in,  even  before  the  same  grand  jury. 

It  would,  therefore,  be  hignly  dangerous  to  prosecutors,  if 
throwing  out  of  the  bill  were  to  be  proof  of  the  want  of 
probable  cause  for  the  prosecution.  It  would  not  only  be 
perilous  to  prosecutors,  but  such  a  consequence  would  intro- 
duce an  induence  to  constrain  or  restrain  the  grand  jury,  in 
their  high  and  necessary  discretion,  to  find  or  not  to  find  the 
bill  as  the  public  good  or  good  policy  points  out.  "  No  bill" 
returned  by  the  grand  jury,  is  precisely  like  a  nolle  prosequi 
by  the  solicitor.  It  merely  suspends  the  prosecution,  but 
leaves  it  in  expectancy.  Let  me  illustrate  this  by  adjudged 
cases. 

In  the  case  of  Sinclair  v.  Eldredj  the  Court  decided  that|  4  Tanit  7. 
in  an  action  for  a  malicious  arrest,  the  plaintiff  can  recover 
no  damages,  unless  malice  be  proved,  of  which  the  first  ac- 
tion being  non  prossed^  is  not  of  itself  evidence.  In  the  case 
oTBrne  v.  Moore^  where,  in  an  action  for  maliciously  indict- 5  •j^mai.igy. 
ing  for  an  assault,  the  plaintiff  gave  no  other  evidence  than 
the  bill  returned  *'  not  found,"  and  was  thereupon  non-suited, 
the  Court  refused  to  set  aside  the  non-suit.  In  deciding  this 
case,  C.  J.  Mansfield  says :  *^  If  this  action  could  be  main- 
tained, every  bill  which  the  grand  jury  threw  out,  would  be 
ground  for  an  action."  And  Chambers,  J.  says :  "  It  would 
be  a  very  mischievous  precedent,  if  the  action  could  be  sup- 
ported on  this  evidence."  TSee  also  1  Camp.  203,  204,  in 
note ;  Hammond's  N.  P.  244,  post  680 ;  Buriey  v.  Bethune. 
Telv.  106,  a  note.]  See  also  the  well  considered  case  of 
WiUiama  v.  Taylor.  The  Court  say:  "In  an  action  for  a.^.-^  ^  , 
malicious  prosecution,  the  plaintiff  is  to  give  prima  /acts  ]f  4^ 
evidence  of  want  of  probable  cause,  which  the  defendant 
may  rebut,  if  he  can."  "  The  plaintiff  must  take  the  first 
step ;  because  it  is  not  to  be  presumed  that  any  one  has  act- 
ed illegally."  "  There  must,  therefore,  be  some  evidence  of 
want  of  probable  cause,  before  the  defendant  can  be  called 
on  to  justifv  his  conduct  in  prosecutmg." 

Here  we  nave  the  establisned  rule  of  practice.    But  bow 


eS^  APPEALS  AT  LAW. 

^oi'imu,  is  it  possible  to  transmute  a  mere  sqepenaioii  of  the  proseeu- 
^'  _^  tion,  by  "  no  bill,"  which  is  a  mere  nen  pra$.  as  in  tae  first 
'  case  quoted,  into  affirmative  evidence  that  there  wa3  no  pro- 
bable cause  ? 

But  again,  want  of  probable  cause  is  the  legal  foundatioa 
of  an  action  for  a  malicious  prosecution :  inasmuch  as  tfaue 
inference  of  malice  may  be  presumed,  from  a  total  want  of 
probable  cause.  It  would  follow,  therefore,  of  course,  that  i£ 
"  no  bill"  indicated  want  of  probable  cause,  theu.  "  no  bill" 
might  prove,  by  inference  also,  that  there  was  malice.  And 
thus,  would  be  verified  what  has  been  said,  if  the  dedsioa 
in  the  case  of  Myers  ads.  Slider  were  really  as  has  beea 
supposed,  to  wit :  that  every  prosecutor  would  go  before  the 
grand  jury,  in  terror  of  a  malicious  prosecution, — that  is,  if 
the  grand  jury  should  see  proper  to  suspend  the  prosecutioni 
by  returning  "  no  bill." 

If,  then,  such  a  decision  had  been  truly  made,  this  Ckiurt 
would  be  obliged  to  consider  it  as  bad  law,  and  to  reverse  it 
These  views  are  so  convincing  to  my  understanding,  that  I 
readily  give  up  my  former  error ;  and  would  be  bappv  if  the 
present  Circuit  Judge,  who  was  led  to  follow  it,  would  liJce* 
wise  be  convinced. 

Finally,  let  it  be  once  more  observed,  (hat  although  the  ac- 
tion for  a  malicious  prosecution  lies  at  law,  on  account  of 
the  malignity  that  someties  induces  prosecutions :  yet,  such 
actions  are  not  to  be  encouraged.  As  to  the  question,  whe- 
ther the  Court  ought  to  order  a  non-suit  or  a  uew  trial,  this 
Court  is  not  to  speculate  upon  the  consequences  of  a  rehear- 
ing.  The  jury  must  be  lett  without  the  smallest  bias.  We 
merely  decide  a  strict  law  point,  and  no  more,  aad  leave  the 
oase.  But  this  Court  deems  it  more  just  and  proper  to  order 
a  new  trial,  rather  than  a  non-suit ;  because  the  Circuit  Judge 
adjudicated  upon  the  apparent  decision  in  Myers  and  SSider : 
and  it  is  very  possible  that  the  plaintifi^s  counael  arranged 
his  evidence  and  restricted  it  in  virtue  of  the  same  decision* 
If  so,  it  would  be  un&ir  to  non-suit  the  plaifitiflf  under  such 
circumstances. 

A  new  trial  is,  therefore,  ordered,  with  the  least  possible 
prejudice  to  either  party,  or  even  alluding  to  the  merits  or  de- 
merits oi  the  action.  In  all  those  respects,  the  jury  are  not 
to  be  biased  pro  or  con. 

Wx&PLAW,  J.-r-and  Frost,  J,— concurred. 

New  trial  ordered. 

Evans,  J. — ^To  say  that  the  single  fact  that  the  grand  jury 
leturried  '*  no  bill,"  will  of  itself  be  evidence  of  both  malice 
and  the  want  of  probable  cause,  would,  I  fear,  greatly  im- 
pede the  course  of  justice,  and  be  a  great  temptalion  to  pro- 
s^autors  to  comAUt  pejjury.    Bm  if  tp  that  be  i^JbMd  pcoo^ 
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either  direet  6t  inferential j  that  the  proiecution  wad  influenced  Jj^^^'^* 
by  sheer  malice,  and  not  by  the  honorable  motive  of  ptmish-  ^"^^^ 
ing  a  real  or  supposed  crime,  that  1  think  woald  be  sufficient. 
And  I  will  not  undertake  to  say  that  proof  of  an  unquestion- 
ably good  character,  whidh  placed  the  accused  hign  above 
suspicion  of  guilty  would  not,  with  the  finding  of  the  grand 
jury,  be  sufficient.  There  should  be  something  in  addition, 
and  this  I  think  is  well  supported  by  authority. 

In  this  case  I  agree  with  the  majority  of  the  Court,  that 
there  should  be  a  new  trial.  What  is  probable  cause,  is, 
when  the  facts  a^e  ascertained,  a  question  of  law ;  and  in 
this  ea6e  the  evidence  discloses  so  many  suspicious  facts, 
tirhich  are  uneitplaibed,  that  I  think  there  should  be  another 
tovestigation  before  anqther  jury. 

O'Nball,  J.  dissenting. — In  this  case,  it  is  my  misfortune 
to  differ  so  much  from  a  majority  of  the  Court,  that  I  am  con- 
strained, very  much  against  my  wishes,  to  express  the  rea- 
sons for  my  dissent  from  their  opinion. 

That  which  I  have  regarded  as  settled.  law^  for  more  than 
twenty  y^Mirs,  I  am  now  told  is  no  law,  at  all.  A  case  deci- 
ded in  '28,  in  which  it  was  held  that  the  finding  of  a  grand 
jury  ^'  no  bill"  and  the  consequent  discharge  of  the  party  by 
the  Court  constitute  prima faiAe  evidence  of  want  of  prot>abie 
cause,  is  now  to  be  reversed,  and  for  no  other  reason,  which 
I  can  perceive^  except  thtit  it  has  not  been  printed.  In  Slider 
y.  Mj/erSy  the  defendant  set  on  foot  a  prosecution  for  perjury ; 
he  and  a  man  of  the  name  of  Prowell  made  a  joint  affidavit 
charginff  the  peijury.  There  was  no  evidence  whatever  of  a 
want  of  probable  cause,  save  the  finding  '*  no  bill :"  a  moticm 
was  made  for  a  nonsuit :  the  presiding  Judge  (Richardsoit, 
J.)  overruled  it^  holding  expressly,  that  the  "  no  bill"  was 
prima  fade  evidence  or  want  of  probable  cause.  The  case 
went  to  the  jury,  and  the  Judge  charged  them,  that  ^  the 
finding  by  the  grand  jury  was  only  prima  facie  evidence  of 
the  want  of  probable  cause,  and  that  the  defendant's  own 
oath,  when  the  warrant  was  taken  out,  which  the  plaintiff  in- 
troduced, supported  by  the  testimony  of  Prowell  and  Herron, 
rebutted  the  presumption  arising  from  this  finding  of  the 
grand  jury,  as  I  thought  (said  the  Judge)  very  strongly,  if  not 
conclusively."  Notwithstanding  this  charge,  the  jury  found 
for  the  plaintiff  $1000.  A  motion  was  made  in  the  Court  of 
Appeals  for  a  nonsuit,  on  the  ground,  amongst  others,  that 
there  was  no  evidence  of  a  want  of  probable  cause.  The  case 
of  Byns  v.  Meore^  which  is  the  strongest  authority  relied  on  s  Tannt.  187. 
for  the  defendant^  was  cited  in  the  argument  of  that  cause. 
But  notwithstanding  that^  the  Court  of  Appeals  dismissed  the 
motions,  both  for  nonsuit  and  new  trial,  with  the  remark  that 
"  this  case  presented  a  mixed  question  of  law  and  fact  proper 
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Jg^raou,  for  the  considemtioii  of  the  jorvi  under  the  diiectkm  of  the 
May,  X84g.  ^  Qoyf (^  and  tills  Court  do  not  feel  authorized  lo  interfere  with 
Z!^^~^  the  verdict." 

^1^        From  that  time  forward,  I  took  the  law  to  be  settled  by 

HannoB.     that  case.    Entering  upon  the  duties  of  a  Judjge,  in  the  course 

of  that  year,  in  the  yarious  cases  of  malicious  proaecuiioQ 

tried  berore  me,  (and  it  will  be  seen  on  referring  to  the  le- 

r>rts,  that  many  such  cases  have  passed  through  mv  hands,) 
continued  to  rule  and  hold  that  the  finding  by  the  grana 
jury  of  **  no  bilP  and  the  discharge  thereupon  by  the  \  kmrt 
constituted  prima  facie  evidence  of  a  want  of  probable  cause. 
In  no  case  until  this,  in  twenty-one  years,  has  this  ruling  been 

9BfeM«L974.4^®^^^^"^ '  ^^  Cockfield  v.  Brambay^  in  delivering  the  <^- 
nion  of  the  Court,  it  was  said :  "  The  mere  letting  tall  a  pro- 
secution does  not  raise  an  implication  of  a  want  of  probable 
cause.  The  only  cases  where  that  is  implied,  are  when  the 
grand  jury  find  ^^nohiU^  or  the  defendant  is  acquitted  by 
the  petit  jury,  and  the  presiding  Judge  orders  a  copy  of  the 
indictment."  In  the  opinion  containing  this  recognition  tii 
the  rule  of  Slider  v.  Myersy  Judges  Richardson  and  Wardlaw 
concurred  trithout  note  or  comment.  If  it  had  been  wrong, 
it  is  strange  it  should  have  then  escaped  without  qualifica- 
tion by  one  or  the  other  of  these  Judges ! 

I  have  looked  over  the  English  cases,  and  into  a  very  well 
considered  case  in  Massachusetts,  and  I  think  there  is  no  such 
inflexible  rule,  as  that  undertaken  now  to  be  set  up,  that  the 
finding  ^'no  bill"  by  the  grand  jury  and  the  discharge  there- 
upon by  the  Court  are  not  prima  facie  evidence  of  a  want  of 

13  Pet  Abr.  pi^bable  cause.  The  case  of  Byne  v.  Moore  presented  va- 
996.  *  rious  other  reason.^  for  the  nonsuit,  besides  that  relating  to  the 
want  of  probable  cause.  The  indictment  there  was  for  an 
assault  and  battery,  and  in  such  a  case  a  misdemeanor,  in* 
volving  no  disgrace, — it  is  clear  there  must  be  proved  to  sus- 
tain the  action,  actual  injury,  express  malice,  and  want  of 
probable  cause.  There  was  no  proof  of  the  two  first,  and 
Lord  Mansfield  puts  his  judgment  as  much  (if  not  more)  up- 
on the  ground  that  there  was  no  proof  of  actual  injury. 

9  Earn,  361,  &     In  Purcell  v.  McNamara^  .the  plaintiff  was  acquitted  by 

1  Camp.  199.  (he  petit  jury,  and  the  only  ground  of  the  want  of  probable 
cause  relied  on  was.  that  the  defendant  (the  prosecutor)  being 
called,  at  the  trial,  did  not  answer.    This  was  held  not  to  be 

I  Camp.  199.  ^^^'^^^^^  o^  ^&nt  of  probable  cause.    In  Sykea  v.  Dunbar ^ 

NoteAioosk  ''no  bill"  was  found  by  one  grand  jury,  and  ''true  bilP'  by 
another,  on  which  the  plaintiff  was  acquitted,  for  want  of 
prosecfition :  this  was  held  not  enough  to  negative  probable 
cause,  and  for  a  very  good  reason.  For  the  finding  of  a  sub* 
sequent  true  bill  shewed  probable  cause,  and  an  acquittal  for 

Vb  note  A    ^^^^  ^^  prosecution  was  no  evidence  of  want  of  it,  according 
'908.    '  to  the  case  in  the  text.     Jhdedan  v.  Berry  was  a  repetition 
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of  tfie  same  ruling,  "  that  the  mere  non  prosecution  of  a  charge  ^^'^JSta 
made  oii  oath  against  another  was  not  sufficient  to  maintain  ^     ^^         ^ 
such  an  action,"  malicious  prosecution.  -.  " 

In  note  A.  p.  2U6,  the  reporter  points  out  the  distinctions,         ^  ^ 
bow  far  probable  cause  is  a  ques.ion  of  law,  and  how  far  it  is    JBbimoii. 
one  of  fact,  and  also  when  malice  is  necessary  to  be  proved,  in 
addition  to  the  want  of  probable  cause.    These  matters  ure,   ^  hui  4^. 
it  is  true,  fully  pointbd  out  and  enforced  in  Lipford  v.  McCoIr     Rice,'  6i. 
lum^  Frierson  v.  Hewitt^  Perdue  v.  Connerly^  Sitlan  v.  Farr^    ^^  306. 
but  inasmuch  as  our  own  cases  are  often  lost  sight  of  in  the 
desire  to  exhibit  much  learning,  I  thought  it  m^ht  not  be 
amiss  to  turn  to  the  note  already  cited. 

In  Williams  v.  Taylor  the  defendant  had  indicted  the  19  Eng.  c.  L. 
plaintiff  lor  perjury;  the  two  first  bills,  when  the  defendant     R«p*47. 
did  not  appear  before  the  grand  jury,  were  thrown  out ;  the 
third  was  found  ;  it  was  suspended  for  three  years,  when  it 
was  called  for  trial ;  the  defendant  was  in  Court,  but  did  not 
appear  to  give  evidence  on  being  called ;  the  plaintiff  was  ac- 

Juitted.  The  Judge  below  nonsuited  the  plaintiff:  but,  the 
udges  of  the  Common  Pleas  all  concurring,  the  nonsuit  was 
set  aside,  on  the  gronnd  that  there  was  sufficient  evidence  of 
a  want  of  probable  causa  In  it  Park,  J.  said,  what  I  believe 
to  be  law — '*  slight  evidence  is  sufficient  to  throw  on  the 
other  side  the  onus  of  shewing  that  there  was  probable  cause.'' 
This  was  a  very  important  modification  of  Purcell  v.  McNa" 
maroj  and  in  favor  of  the  action,  instead  of  narrowing  the 
grounds  to  sustain  it,  as  is  about  to  be  done  in  this  case. 

It  is  true,  in  Panion  v.  Williams^  the  Judges  assembled  in 
the  Exchequer  Chamber,  held,  in  1841,  that  the  question  of^^^^*^ 
probable  cause  was  for  the  Judge,  and  that  he  was  to  tell  the 
jury  on  all  the  facts,  whether  probable  cause  had  or  had  not 
been  made  out.  But  I  think  the  case,  when  examined,  only 
holds  what  is  the  true  rule. — ^^  the  Judge's  business  is  to  tell 
the  jury  what  constitutes  probable  cause,  and  then  it  is  for 
the  jury  on  the  facts  to  say  whether  it  has  been  proved  to 
exist  Of  not."  For  in  that  case  the  Judge  left  the  whole 
question  as  one  of  fact  to  the  jury.  But  if  the  case  decides 
more  than  that,  it  is  directly  at  war  with  our  cases,  lAp/ord 
V.  McCoUum^  Perdue  v.  Connerly^  SUion  v.  Farr,  and  Par- ,  lur  w  1  rm 
ris  V.  WaddeU,  in  all  of  which  it  was  held,  as  1  have  before  "^^ 

stated,  that  the  Judge  was  to  tell  the  jury  what  constituted 
probable  cause,  and  then  it  was  for  them  to  say  whether  it 
existed  or  not  In  Par  ris  v.  Waddell,  Butler,  J.  said — ^'The 
general  rule  is  recogniztd,  that  where  the  facts  are  contested| 
probable  cause  is  a  mixed  question  of  law  and  fact,  to  be 
decided  by  the  jury  under  the  instructions  and  explanations 
of  the  presiding  Judge."  This  was  no  obUer  dirlumt  but 
was  excoessly  in  answer  to  the  Ist  and  Sid  groimds  of  appeal. 
74 
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Iq  all  the  other  cftses  the  opinions  were  deMvered  bf  uysel^ 
fi^,  tStt.  ^j^  tbeuefore  1  make  no  extracts  from  them. 

In  Stone  v.  CrocJcer,  which  was  an  action  for  malicious  pi»> 
jecution,  the  proof  on  tbe  part  of  ibe  plaimiff  waseertamly 
iesB  than  here, — the  complaint  of  the  defendant  to  a  jnslioc  cS 
Ihe  peace,  charging  tiie  plaintiff  with  the  theft,  and  flie  re- 
MPiek.^.  cord  of  the  trial  and  dticbmi^e  of  ttie  plaintiff  by  aooiber  jbb- 
tioe  of  the  peace,  was  th»t  iBlied  on  by  theplainliff.  Thisdis* 
charge  wae  held  by  the  Judge  presiding,  Wilde,  J.,  to  be  pri- 
mafucie  evidence  of  vnm  of  probable  cause.  It  is  very  tne, 
the  CoiHt  of  Appeals  laid  down  the  general  rule,  that  ^a  mere 
acquittal,  or  that  the  defendacit  abandoned  the  proseoinioii," 
was  Aot  enough.  This  I  do  not  doubt,  when  the  word  ac- 
quittal is  properly  nnderstood,  for  it  meana,  as  I  understand, 
a  legal  endiiig  or  the  case  on  a  trial,  in  which  both  parties 
are  heard.  In  that  case,  however,  the  Judges  took  the  whole 
evidence,  and  jtgj^ed  with  the  Judge  t>elow,  that  there  wbs 
not  {Ht)bable  cause,  and  the  vordiot  was  Gustaiiied.  Worn 
Ohis  review  I  think  there  is  nothing  whidi  ongbt  to  inlerfeie 
with  the  decision  in  SUder  v.  jtfy&rs. 

But  it  is  said  it  would  subject  iproseoutors  to  oontkiaat  ae* 
tions,  if  the  mere  ignoring  oC  a  bill  by  the  grand  jury,  and 
the  discharge  by  tbs  Court  of  the  plaintiff,  would  be  enou^ 
to  shew  prima/ade  want  of  protiabte  cause  {  Gertai&ly  tbm 
can  be  no  force  in  this  objection,  when  it  is  remembered  that 
whatever  ttie  defendant, or  even  his  wife,  swore  lo  before  the 
grand  jury,  is  evidence  for  him :  and  if  it  disdoses  a  reason- 
able ground,  it  is  enough  ibr  his  protectitKi,. unless  it  be  shewn 
that  Jte  knowingly  made  a  felse  statement  One  w«aki  chink, 
that  when  the  law  thns  gives  a  roan  the  privilege  of  beim 
judged  out  of  his  own  moiiih,  that  it.ougtit  to  be  all  whica 
justice  oQold  demand,  unless  it  be,  as  is  often  the  case,  tln^ 
justioe  is  the  last  thing  which  a  ^lefenchmt  in  a  Court  (rf*  jes- 
ticedesi res !  Judges, hewever, mtff/U ie  bethe immsiers ofju^- 
tice^  and  ought  not  to  suffer  dislike  of  particular  actions  to  n- 
flueuce  titeir  determination.  I  know  imaUcious  prosecurioRS 
are  not  fiivored.  Biit  by  that  I  do  not  understand  more  ihaa 
that  ihe  plaintiff  is  sequiiied  to  make  out  his  -case ;  wfien  be 
does  so,  he  stands  as  fairly  hesfore  the  Court  as  any  other 
party.  It  is,  bowevec,  urged  that  ^o  bilP  by  the  grand  jury 
may  be  the  result  of  their  discretkm  and  not  from  a  just  ex* 
amination  of  the  facts.  Concede  for  a  moment,  that  this  is 
<go,  and  how  stands  ^tlie  angumont^w/br  the  drfendantj  ot 
jagainst  iiim  ?  I  confess  it  seems  to  ime  that  ft  is  more  «g«iBst 
him  than  any  other.  Such  a  finding,  if  written  out,  woald 
be  in  substance  this,  ^' we  find  this  matter  to  be  of  so  trttine 
a  charactiir,  that  we  think  it  does  not  deserve  further  eannH- 
nation."  Ongfat  not  a  man  preferring  «och  a  charge  to  be 
visited  as  severely  with  punishment  as  one  who,  wtithout  a 
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&ct  to  sustain  him,  sets  on  fioot  a  criminal  prosecution^  But  Sj^^'^^ 
"no  biH"  by  the  grand  jury  means,  in  every  \^\  iutendo^ent^  ^  ^^' 
tliat  there  was  no  evidence  to  sustain  the  indictment.  SUion 
V.  Farr. 

In  this  case,  however,  although  I  thought  thai  the  *'  no 
hilP  of  the  grand  juryy  and  the  dncbarge  ofthe  plaintxg^  was 
evidence  ofa  waiit  or  probable  cause,  yet  the  plaintiff  added  Rim  30$. 
to  it  evidence  of  good  character,  and  upon  these  combined,  I 
ruled  that  di  prima  fade  case  was  maae  out  Tlie  Court  do 
sot  order  a  monauit :  but  they  undertake  to  do  that  which  I 
pronounce  them  utterly  incompeteoti  to  do,  to  review  the  te$^• 
timony^and  to  say,  against  the  opinion  of  the  presiding  Judgei 
and  the  jury,  that  there  was  probable  cause !  The  moment  toe. 
Court  decides  there  is  evidence  of  a  want  of  prebahle  eaus^ 
the  question  becomes,  as  is  said  in  SUd&r  v.  Mjfers^  a  minem 
question  of  law  and  fact;  that  is^  the  Qourt  is  to  leU  tihe jury 
what  constiuitea  probable  causey  said  then  it  is  for  the  juiy 
to  deoide,^  on  the  proof,  whether  the  plaituiff  had  or  had  nol 
probable  cause,  irAcn  As  instituiBd  tAeprosecuiion.  AU  tbisi 
was  done,  on  this  occasion ;  and  a  review  of  the  facts  stated 
in  the  report,  will,  1  dare  say,  make  different  imppressions  on 
different  minds.  For  example,  owners  of  plantations  out  of 
Newberry  district,  where  the  defendant  is  unknown,  may 
think  he  had  probable  cause.  But  men  who' do  not  employ 
overseers,  and  even  owners  of  plantations  in  Newltei  ry,  where 
the  defendant  is  well  known,  1  think,  would  hardly  be  per- 
suaded he  had  probable  cause.  Two  facts  in  th<'  caMs,  added 
to  the  finding  of  "  no  biir'  and  the  discharge  by  the  Court, 
satisfied  me  that  the  defendant  had  no  probable  cause :  1st. 
The  character  of  the  plaintiff,  which  certainly  was  an  extra- 
ordinarily good  one,  proved  for  so  humble  a  man  as  the  plain- 
tiff, and  this  too  known  to  the  defendant,  for  he  had  been  for 
two  years  previous  his  overseer ;  2d.  Ttiat  the  defendant 
knew  of  the  facts,  on  which  he  made  the  charge  of  larceny, 
certainly  m  the  summer  of  '47;  but  notwitbstandnig,  he 
continued  the  plaintiff,  as  his  overseer,  until  the  end  of  the 
year,  and  even  then,  did  nor  institute  the  prosecution  until 
February,  18^,  when  he  had  been  sued,  in  slander,  for  vei- 
bally  charging  the  plaintiff  with  stealing  his  corn. 

It  has,  however,  been  argued  here,  that  this  verdict  was  the 
result  of  excitement  against  the  defendant  out  of  doors,  got 
up  by  the  plaintiff  and  his  friends.  It  has  been  characterized 
as  the  verdict  of  King  Mob!  I  think  this  is  a  mere  notion. 
The  defendant  is,  I  know,  an  unpopular  man.  Whether  iust- 
ly  so  or  not,  I  will  not  pretend  here  to  say.  I  have  Ions  been 
in  the  habit  of  regarding  him  with  kind  feelings;  and  have 
been  disposed  to  throw  the  mantle  of  charity  ovei  many  of 
his  early  faults.  I  think  this  may  also  be  a  pretty  general 
feeling  in  the  district.    I  am  sure  of  one  thing,  that  no  jury 
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Columbia,   in  Newberry,  which  I  ever  saw  empannelled,  in  nearly  forty 
May,  1849.  years,  would  wilfully  do  the  defendant  injustice.    I  can  say 

^ *  here^  that  I  endeavored,  with  all  the  influence  I  possessed,  to 

keep  the  jury  from  visiting  the  defendant  with  two  heavy  a 
measure  of  damages ;  and  in  that  respect  he  certainly  had  a 
very  efficient  protector  in  the  intelligent  foreman,  who  had 
himself  too  often  encountered  prejudice,  not  to  know  the  im- 
portance of  preventing  it  from  having  eflfect  in  a  jury  room. 

But  it  is  said  that  this^  verdict  is  too  high ;  it  is  more  than  I 
would  have  found ;  but  notwithstanding  that,  I  cannot  say 
the  jury  have  exceeded  their  just  powers.  If  this  be  the  case 
with  the  presiding  Judge,  how  can  the  Court  of  Appeals  reg- 
ulate it?  Have  they  had  the  facts  spread  before  them  by  the 
witnesses?  Do  they  know  the  plaintiff  and  defendant?  No! 
But  the  jury  do !  Who  is  most  likely  to  decide  right,  the  jury 
or  this  Court?  I  have  no  hesitation  in  saying,  the  jury  !  and 
I  shall  not  be  surprised,  if  John  Harmon,  like  Johnson  and 
Hatiahan,  should  find  that  a  new  trial,  instead  of  benefitting 
him,  should  increase  his  grief  by  making  him  pay  a  lai^er 
sum  by  way  of  damages. 
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IN  THB 
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AT  CHAKLESTON  AND  COLUMBU, 

1849. 


AU  the  Judges  and  ChanceUarspresent,  except  Withers,  J.| 
who^  during  the  Columbia  May  Term^  was  holding  the 

Circuit  Court  J  in  Charleston. 


Wm.   Workman.  ex*tr.  v.  Aaron  Dominick. 

'  Coinrr 

One  named  as  ezdcutor  is  an  incompetent  witness  to  attest  the  will;  and  he  can«,^ 

not  afierwaids  be  made  competent,  by  the  renunciation  of  his  ezeeutorship.         -nr  JL^_„ 
*' Credible"  means  competent;  and  the  competency  of  a  wimess  to  a  will,  must  ^^ 

be  refened  to  the  time  of  his  attestation.  Donijudt. 

If  a  witness  to  a  will  be  not  credible  at  the  time  of  jts  execution,  by  reason  of  a 

benefit  he  may  take  under  it,  he  cannot  be  made  credible  by  a  future  release. 
The  office  of  executor,  with  the  commissions  legally  incident  to  it,  is  an  office  of 

profit;  and  the  appointment  gives  to  the  nominee  an  interest  in  the  will,  which  «  p*  v  m| 

makes  him  not  a  credible  witness  to  attest  it    Taifior  v.  Ttoflor. 

Before  Frost,  J.  at  Newberry ^  Fall  Term^  1846. 

This  was  an  appeal  from  the  decision  of  the  Ordinary,  re- 
fusing probate  of  the  will  of  Margaret  Dominick.  The  will 
was  dated  20th  July,  1841,  and  attested  by  three  subscribing 
witnesses,  of  whom  John  Hair,  who  was  appointed  ejsecutor, 
was  one.  John  Hair  had  not  intermeddled  with  the  estate, 
and  on  the  8th  March,  1844,  when  the  will  was  offered  for 
probate,  renounced  the  executorship. 

The  Ordinary  refused  probate  of  the  will,  because  it  was 
not  attested  by  three  "credible"  subscribing  witnesses ;  hold- 
ing that  the  executor  was  an  incompetent  attesting  witness 
under  the  Act.  The  judgment  of  the  Ordinary  on  this,  the 
only  ^int  in  the  case,  was  affirmed ;  and  the  jury,  under  the 
direction  of  the  Circuit  Judge,  found  a  verdict  for  the  apppel- 
lees. 
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op^BaoEB       ^^^  executor  moved  to  reverse  the  verdict, 
V  \     Because  his  Honor  erred  in  deciding  that  John  Hair  was 

Workman    *^  incompetent  witness  to  attest  the  wiH,  her  being  named  as 
y,         executor ;  ahhough  he  renounced  his  executorship  before  the 
Dommick.    Said  will  was  propounded  for  probate. 
Fair,  for  the  motion. 
Pope,  contra. 

This  case  was  assigned  by  the  Judges  to  the  Court  of  Errors. 
Frost,  J.  delivered  the  opinion  of  the  Court. 
It  is  made  known  to  this  Court,  by  the  admissioir  of  coun- 
sel, in  the  argument  (a  fact  which  did  appear  at  the  trial) 
that  the  will  of  Margaret  Dominick  does  not  contain  any  de* 
vise  of  land;  she  having  died  not  seized  of  any  real  estate. 
1  Rich.  631.      In  the  case  of  Taylor*s  wUlj  decided  in  this  Court,  John 
Williamson,  who  was  nominated  executor,  was  one  of  three 
subscribing  witnesses.    He  had  qualified  and  acted  in  exe- 
cution of  the  will.    When  it  was  offered  for  probate,  in  so- 
lemn form,  he  was  dead.    The  only  qiYestim  wm  wbeth«r, 
under  the  Act  of  1834.  WilUamsoD  was  a  **  cfedibk  wif  nen ;" 
and  it  was  held  that  hie  was  not.    The  same  construction  was 
applied  to  "  credible  witness"  in  the  Act  of  1824,  prescribing 
3Chrw[il.Ev.  the  mode  in  which  wills  of  personal  property  should  be  exe- 
1  pSl'  Ev  cu^^dj  which  had  been  given  to  those  words  in  the  statute  of 
491.     '  frauds  and  Act  of  1789,  respecting  devises  of  laad.    It  was 
^w.  on    the  opinion  of  the  whole  Court  that  "  credible"  means  com- 
IlXon^s  F^®^^  >  ^"d  ^hat  the  competency  of  the  witness  nwist  he  !«- 
114.      '  lerred  to  the  time  of  attestation.    This  point  is  settled.    If  is 
affirmed  by  all  the  elementary  writers. 

For  this  construction,  it  must  be  assumed  that,  to  be  cred- 
ible, is  a  quality  which  the  Act  requires  in  the  witnesses  who 
may  legally  attest  a  will.  These  witnesses  are  deputed,  by 
law,  to  protect  the  testator  from  coercion,  restraint,  or  impo- 
sition; and  to  authenticate  and  confirm  bis  last  will  and  tes- 
tament, as  his  voluntary  and  rational  act.  It  follows  that  if 
the  witnesses  do  not  possess,  at  the  time  of  the  execution  of 
the  will,  the  quality  required,  it  cannot  afterwards  be  supplied. 
If  any  of  them  be  not  then  credible,  by  reason  of  a  benefit 
he  may  take  by  the  instrument,  he  cannot  be  made  credible 
by  a  future  release.  The  Roman  law  rec|uired  wills  to  be 
executed  in  the  presence  of  freemen  and  citizens.  If^  when 
the  will  was  executed,  they  did  not  have  these  qualifications^ 
the  defect  could  not  be  supplied  by  subsequent  emaacipation 
or  grant  of  citizenship.  K  an  insane  person  attest  a  wilL  a 
recovery  of  reason  cannot  remove  his  oisability  when  he  did 
the  act.  No  more  can  a  release  remove  the  temj^tation  to 
fraud  which  an  interest  in  the  will  created,  at  the  lime  when 
the  witness  subscribed  it.  To  hold  that  the  statutory  inca- 
pacity of  the  witness  may  be  removed  by  a  future  release  of 
an  interest,  which  disqualified  him  at  the  time  of  attestation, 
would  render  the  Act  more  instrumental  to  the  practice  than 
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^a  pveveDtioD  of  fraud  and  perjury.    The  very  pfeeantkxBs     ^|^* 
designed  ho  give  security  to  gifts  <m  property,  by  will,  might  ^^^^"'^ 
be  converted  into  tfae  joaeaos  of  defeating  the  disposition  of  the  T^, 

testaioi:.  The  will  would  be  absolutely  in  the  power  of  the  ^, 
witness.  If  he  <oonfients  to  release,  the  will  is  established ;  if  Homiiudc. 
be  lefuseSj  the  will  is  annulled.  It  is  in  bis  power  to  set  up 
the  estate  to  aoctmi  between  the  legatees  and  next  of  kin, 
and  sell  it  to  the  highest  bidder.  Asid  thus  being  first  bribed 
by  an  inlerest  in  the  will  to  make  it,  he  is  <ipen  to  another 
bribe  to  vacate  it. 

A  tuIb  of  evidence  so  pregnant  with  fraud  asDd  perfidy, 
should  he  excluded  by  every  possible  construction.    The  re- 
jection of  it  is  well  supported  by  the  words  and  intention  of 
^  Act,  and  by  adjudged  cases.    HUUard  v.  Jennings^  An-   iLd.  Ray. 
^iey  v«  Domey^  anid  the  great  argui^ient  of  Lord  Camdien  in  ^  0^1953 
HuisoH  V.  iLersejf,    The  siiLtute  of  Geo.  2d  set  at  rest,  in  En- 
gland^  this  much  agitated  question ;  so  that  I  have  not  found  ^^^  ^^ 
any  case  later  than  Hinswi  v.  Kersey,  in  which  it  has  been 
diractly  decided.    But  the  opinion  ot  Lord  Camden  has  pre- 
vailed.  1  Jarmon  on  txAUa,  (>3.  2  Oreenl.  Ev,  sec.  691.  Bar- 
gT'ikW  V.  Winder,  2  Ves.  636,  and  other  cases  cited. 

In  the  case  of  Taylor's  wiU,  it  was  also  adjudged  that  the 
office  of  executsor,  with  the  comnussions  legally  incident  to 
i^  is  an  office 4>f  profit;  and  the  appointment  gives  to  the 
nominee  an  interest  in  the  will,  which  makes  him  not  a  cre- 
dible witAess  to  attest  it.    The  diversity  of  opinion  in  the 
Court  ;Ye6peGted  the  staitiue  of  Geo.  the  second ;  whether  it 
laras  of  force;  and  if  it  was,  whether  it  applied  to  wills  of 
personal  pioperty  under  the  Act  of  1824.  Three  of  the  Judges 
who  maintained  that  it  was  of  force,  held  that  ii  operated 
only  on  devises  of  laud  ;  and  not  on  wills  of  personal  pro- 
perty.    This  is  now  well  settled  in  the  English  Courts  by 
the  ^ases  of  £numuel  v.  CenstMe,  and  Foster  v.  Banlmry.  3  Rasa.  436. 
Three  of  the  Judges  who  held  that  the  statute  was  not  of   3  Sim.  40. 
foroci  concurred  that  Williamson  was  not  a  "credible"  wit- 
jaess. 

This  case  cannot  be  distinguished  from  Taylor's  case.  If 
WilUao^son  was  not  a  credible  witness,  neither  can  Hair  be. 
'Williamson  was  not  called  to  prove  the  will.  His  competen- 
cy, as  a  witness,  to  prove  it,  was  not  tried.  He  might  be  com- 
petent to  attest,  and  not  to  prove,  the  execution  of  the  will. 
For  attestation,  and  proof  of  attestation,  are  very  different 
tb^i^gs.  That  Williamson  had  acted  as  executor,  and  receiv- 
j&i  oommissionSi  would  have.giveu  him  an  interest  to  maintain 
the  will,  which  might  have  disqualified  him,  if  offered,  as  a 
witness,  to  fxove  it.  But  that  would  not  affect  his  compe- 
tency to  attest,  any  more  than,  if  after  atteisting,  he  had  been 
4Convictod  of  perjury.  In  either  case  the  attestation  might 
hd  pioved  by  other  witnesses.   If  he  was  not  a  good  attest- 
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CousT      ing  witness,  it  is  immaterial  whether  he  acted  on  the  will  or 
OF  Eerom.  jj^j^    That  circumstaace  could  only  affect  his  competencjr 
w  ikli     '  ^  prove  its  execution.    If  he  was  a  good  attesting  witness, 
worianaii   ^^^  future  disqualification  could  not  destroy  that  competen- 
Dominick.  cy.    So,  whether  he  had  assumed  or  renounced  the  execution 
cf  the  will,  that  being  an  act  subsequent  to  the  attestatioD, 
was  wholly  immaterial  to  the  decision,  whether  he  was  a  ere 
dible  witness,  at  the  time  when  he  subscribed  the  will ;  which 
was  the  sole  and  direct  point  made  in  Taylor's  case. 
The  motion  is  dismissed. 

Richardson,  J. — ^Johnston,  Ch. — Dunkin,  Ch. — ^Evans, 
J. — Wardlaw.  J. — Caldwell,  Ch. — and  Daroan,  Ch. — 
concurred. 

O'Neall,  J.  dissenting. — I  do  not  propose  to  enter  into  any 
discussion  of  the  principles  involved  in  this  case:  but  merely 
to  state,  as  clearly  and  concisely  as  I  can,  my  own  opinions. 
I  still  think  the  statute  of  Greo.  is  not  of  force  in  this  State. 
Conceding,  however,  this,  (as  I  shall  hereafter  be  bound  to  do,) 
and  that  it  applied  to  a  testament,  under  the  Act  of  1824^ 
(which  the  Court  holds  it  does  not,)  still  neither,  in  its  woids 
nor  intendment,  does  it  apply  to  an  executorship.  It  is  hence 
necessary,  in  some  other  way  to  shew,  that  an  executor  at- 
testing a  will  may  be  competent  to  prove  it  There  is  no 
doubt,  that  an  executor  is  competent  generally  to  prove  a  de- 
vise of  land.  Why? — Because  his  office  does  not  gene- 
roUy  touch  the  land,  and  he  has  therefore  no  sort  of  interest. 
1  Rich.  474.  Henderson  v.  Kenner.  It  is  true,  if  the  devise  be  to  the  exe- 
cutor to  sell  the  land,  or  he  be  directed  to  sell  it,  he  could 
not  generally  be  a  witness  to  prove  the  will.  For  be  would 
have  a  direct  interest 

The  reason  of  the  exclusion  of  a  legatee,  or  executor,  as  a 
witness  to  a  will,  is  on  the  ground  of  interest  alone.  But  to 
make  one  an  executor,  in  this  State^  there  is  something  ne- 
cessary beyond  the  mere  appointment,  in  the  will.  He  must 
assume  the  duties.  This  is  ordinarily  done  by  probate  of  the 
will,  and  qualification.  If  he  refuses  to  qualify,  and  the  re- 
fusal be  entered  of  record  and  administration  be  granted,  he  is 
not,  and  he  cannot  be,  executor.  Williams  on  Executors, 
163 — 156.  The  executor  Hair  has  refused,  his  refusal  has 
been  recorded,  and  administration  has  been  granted.  How 
he  can  be  regarded  as  not  a  credible  witness,  under  the  Act 
of  1^4, 1  cannot  perceive.  He  has  now,  and  never  has  had, 
any  interest !  For  to  say,  that  a  man  can  be  made  executor 
against  his  will,  is  an  absurdity.  Neither  can  it  be  said  he 
has  any  interest  until  he  clothes  himself  with  the  power  and 
authority  to  execute  the  testament.  There  is  no  case  within 
my  knowledge  in  which  it  has  ever  been  held  that  one 
named  executor  and  refusing  to  qualify  was  an  incompetent 
witness.    In  Taylor's  case  the  executor  had  qualifiea,  and 
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acted  to  his  death :  he  was  therefore  an  executor  cit^hed  with  Cdttut 
the  legal  estafe  of  the  testator's^' goods,  chattels  and  credits  ;**  ^^^*^*^ 
he  bad  earned  commissions,  which  he  could  only  have  as  ^^  ' 
executor.  So  too  if  alive,  he  must  have  been  a  party  to  the  *^'^"" 
proceedings  proving  the  will,  and  in  such  a  case  he  clearly  Dominlck. 
oould  not  haye  been  a  witness.  The  question  of  his  compe- 
tency, or  credibility,  ought  to  have  t>een  judged  as  if  he  were 
then  in  Court  and  offered  as  a  witness.  For  proof  of  his 
signature  carries  the  legal  implication,  that  be  would,  if  alive, 
prove  every  thing  which  it  purports.  In  Durantv.  Ashmore^  SRiofa.84. 
and  Fil9im  v.  PhUson,  decided  at  Columbia,  December,  1848, 
the  executor,  in  both  cases,  refused  to  qualify ;  in  one  he  was 
attesting  witness;  in  the  other  not.  In  the  case  of  Durant 
y.  Ashmore  there  were  three  attesting  witnesses,  beside  the 
executor.  In  each  case,  it  was  held,  that  the  executor  was 
competent,  and  gave  important  evidence  to  the  fact  of  execu- 
tion. It  seems  to  me,  that  these  cases  remove  the  difficulty. 
For,  if  the  executor  can  be  sworn,  and  he  has  no  interest  in 
the  question  propounded  to  him,  as  to  attestaticoi  and  execu* 
tion,  the  Court  cannot  refuse  to  hear  his  answer, — and  then 
the  question  of  credibility,  as  in  all  other  cases,  is  for  the  jury. 
But  it  is  said,  the  credibility  or  competency  of  the  witness 
must  be  judged  as  of  the  period  of  attestation.  This  1  admit 
is  true  to  prevent  the  avoiding  of  a  will.  For  no  subsequent 
disability  of  one  of  the  witnesses  shall  prevent  the  will  from 
being  proved  and  allowed.  But  it  can  hardly  be  held  justly 
and  properhy^  that  this  principle,  intended  to  sustain  wills, 
should  be  used  as  a  means  of  destroying  them.  The  notion 
is,  that  an  executor  named  in  a  will,  who  refuses  to  act,  or 
qualify,  has  an  interest  to  sustain  it.  Such  a  doctrine  is  very 
much  like  the  doctrine  laid  down  in  Walton  v.  Shelly^  that 
no  party  who  has  signed  a  paper,  or  deed,  shall  ever  be  per- 
mitted to  give  testimony  to  invalidate  it.  Both  proceed  upon 
the  notion,  that  there  is  a  legal  interest,  when  in  fact  there  is 
none.  The  rule  of  Walton  v.  Shelly  was  reversed  by  Jor- 
dame  v.  Lashbrooke^  and  put  upon  the  true  question,  "  has 
the  party  an  interest  V^  This  was  recognized  and  adopted  by 
the  Court  of  Appeals  in  this  State,  in  Packhard  v.  Knight.  31^^  ^ 
Why  should  the  artificial  rule,  in  reference  to  a  testament,  be  '    ' 

maintained  ?  I  confess  it  is  to  me  without  a  reason  in  its  fa« 
vour.  What  interest  can  an  executor  have,  at  the  attesta* 
tion  ?  The  will  is  ambulatory  to  the  testator's  death.  E  is 
nothing  until  then.  When  the  testator  is  dead,  if  the  exe- 
cutor were  then  absolute,  there  would  be  reason  to  say,  his 
interest  would  be  carried  by  relation  back  to  the  period  of  at- 
testation. But  that  is  not  the  case.  He  may,  or  may  not,  be 
executor,  just  as  he  pleases.  If  he  says,  I  will  not  be,  he 
stands  just  as  if  he  never  had  been  named  executor,  and  is,  I 
think,  a  perfectly  good  witness  for  every  purpose. 
76 
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^^'P         It  will  not  be  denied  that  our  cases,  from  1789,  when  oar 
OF  EftROM.   ^^j  Qjj  jjj^  subject  of  wills  was  passed,  have,  until  Taylor  — 


Taylor^  more  or  less,  been  decided  in  conformity  to  the  views 
^^         which  I  have  suggested.     Grimk^s  Law  of  Executors^  73  ; 
RailRcMdCSo.  Dickson  v.  Baies^  Sndgrove  v.  Snelgrove^  Garland  et  al,  v. 
9  Ba    483.  ^^^*  Mooii,  guardian^  v.  Hemdon,  decided  in  Elquity,  at 
4  £(,{;;p.974,  Edgefield,  in  1816.    That  case,  as  has  been  shewn,  decides 
SBaU. 34.    nothing  to  the  contrary.    It  is  true,  in  the  argument  of  the 
Judges,  the  doctrine  now  about  to  be  established,  as  law,  was 
again  and  again  reiterated.     But  such  dictums,  even  if  they 
have  foundation  in  the  English  cases,  ought  not  to  overthrow 
all  which  has  been  done  for  more  than  half  a  century  in 
South  Carolina.    The  mischief,  however,  which  the  rule  will 
work,  will  soon  be  seen  and  felt  in  the  community  :*-^will8 
will  be  set  aside,  without  merit,  on  a  mere  apex  juris^  until 
the  people  will  correct  it.     Until  then  I  am  content  to  stand 
as  in  error,  sustained  as  I  am  by  such  Judges  as  Grimke, 
Waties,  Bay,  Brevard,  DeSaussure,  Nott,  Colcock  and  John- 
son, who  held  and  maintained  that  as  law  which  is  now  held 
not  to  be. 


Samuel  Alexander,  Harbor  Master  of  Charlesion^  v.  Ths 
Wilmington  atui  Raleigh  Rail  Road  Company. 

The  duty  unposed  by  the  Ordinance  of  Uie  City  Council  of  Charieatam  whioh 
provides  that  '*  Steam  Packets  and  other  yeesels  trading  ateadily,  and  peifom- 
ing  regular  ■ucoeasxTe  voyages/'  to  thia  port,  "from  the  adjoining  States  of 
liorth  Carolina  and  Georgia/'  "  shall  pay  to  the  harbor  master  one  cent  per 
ton,  once  every  three  months,  or  every  quarter,"  is  a  Umnage  du^  and  the  Or< 
dinance  is  in  violation  of  the  10th  sec.  of  the  ist  article  of  the  Constiuition  oC 
the  United  States,  by  which  it  is  ordained  that  '<  no  State  shall,  without  the 
consent  of  Congress,  lay  any  duty  on  tonnage." 

Before  Frost,  J.  at  Charleston,  Fall  Term,  1847. 

This  was  an  action  brought  to  recover  certain  duties,  tax- 
es, or  fees,  imposed  by  ordinances  of  the  City  Council  of 
Charleston,  passed  on  2d  September,  1840,  and  I7th  May, 
1841.    See  digest  of  City  Laws,  pages  104—112. 

Upon  the  trial  of  the  case,  the  jury  found  the  following 

SPECIAL   VERDICT. 

^'  We  find  that  the  City  Council  of  Charleston  are  a  body 

Eolitic  and  corporate,  and  that  by  an  Act  of  General  Assem- 
ly  of  this  State,  passed  the  13th  day  of  August,  1783,  enti- 
tled "  An  Act  to  Incorporate  Charleston,"  they  were  vested 
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with  full  power  and  authority,  from  time  to  time,  to  make     Camn 

and  establish  such  bylaws,  rules,  and  ord inances,  respecting  ^ ^  Ba«o«g>  ^ 

the  harbor,  streets,  lanes,  and  so  forth;  and,  in  general,  everjr^  ai^^waJ^ 

other  by*law  and  regulation  that  shall  appear  to  them  requi-   ^^'^^^^^ 

site  and  necessary,  for  the  security,  welfare,  and  convenience  Rail  Rotd  Co. 

of  the  City  of  Charleston,  or  for  preserving  peace,  order,  and 

good  government  within  the  same.    And  that  they  are  also 

authorised  to  appoint  a  recorder,  harbor  master,  fire  masters^ 

constttbles,  and  all  other  such  officers,  (affixing  the  salaries 

and  fees  of  such  officers,  respectively,)  as  shall  appear  to 

them  requisite  and  necessary  for  carrying  into  effectual  exe* 

cution  all  the  by-laws,  rules,  and  ordinances,  they  may  make 

for  the  good  order  and  government  of  the  said  city,  and  the 

persons  residing  therein :  Provided,  always,  that  nothing  in 

said  Act  contained  shall  authorise  the  City  Council  to  lay  a 

duty  of  more  than  three  pence  per  ton  on  any  shipping  in 

the  harbor,  nor  shall  they  make  any  by-laws  repugnant  to 

the    law  of  the  land,  or  inconsistent  with  treaties  made 

with  foreign  natious ;  and  provided,  also,  that  all  the  by-laws, 

rules,  and  ordinances  they  may  make,  shall,  at  all  times,  be 

subject  to  the  revisal,  alteration,  and  repeal  of  the  Legisla* 

ture. 

"  We  also  find  that  the  said  City  Council  of  Charleston,  by 
an  ordinance  passed  the  second  day  of  September,  in  the 
year  1840,  entitled  "  An  Ordinance  to  establish  regulations 
for  the  port  of  Charleston,  defining  the  duties  of  the  harbor 
master,  and  concerning  passengers,  in  vessels,  arriving  at  the 
said  port,"  by  which  ordinance  the  office  of  harbor  master  of 
Charleston  was  established,  his  duties  prescribed  in  relation 
to  vessels  arriving  at  and  departing  from  the  port  of  Oharles«> 
Ion,  and  his  fees  and  compensation  for  the  same,  in  certain 
cases  arranged.  That  the  said  City  Council  of  Charleston,  by 
their  certain  other  ordinance,  ratified  in  due  form,  on  the 
17th  day  of  May,  1841,  entitled**'  An  Ordinance  to  amend 
an  Ordinance  entitled  'An  Ordinance  to  establish  re^ula* 
tions  for  the  port  of  Charleston,  defining  the  duties  ot  the 
harbor  master,  and  conceiuing  passengers,  in  vessels,  arriv* 
ing  at  the  said  port,' "  did,  among  other  things,  ordain  as 
follows,  to  wit:  "All  vessels  of  the  United  States,  of  what- 
soever  kind  or  description,  (excepting  all  national  armed  ves- 
sels or  cruisers,  and  vessels  owned  in  and  belonging  to  this 
State,  and  steadily  plying  or  trading  within  the  limits  of  the 
same,)  and  the  foreign  vessels  which  are  permitted  to  enter  * 
on  the  same  terms  as  vessels  of  the  United  States,  which 
shall,  from  and  after  the  passing  of  this  ordinance,  arrive  in 
the  port  of  Charleston,  and  come  to  anchor  in  any  part  of  the 
harbor,  within  one  mile  of  the  city,  or  haul  to  any  wharf, 
or  dock,  shall  nay  to  the  harbor  master,  every  voyage,  one 
cent  and  a  halt  per  ton,  according  to  the  tonnage  in  the  vea- 
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Cmr     sel'o  regislw  or  papen ;  and  excepting  alao  all  steam  packets^ 
opfijuQas.  and  other  vessels  trading  steadily,  luid  performing  regular, 
successive  voyages,  from  the  adjoining  States  of  North  Caro> 


Y^  Una  and  Gteoi^ia :  all  of  which  vessels  shall  pay  the  harbor 
Rail  AMdCa  oiasier  one  cent  per  ton, once  in  every  three  months^  or  everjr 
quarter;  all  other  foreign  vessels,  not  entering  upon  the  same 
terms  as  vessels  of  the  United  States,  shall  pay  three  c^its 
per  too.  The  above  fees  to  be  paid  every  voyage  by  the 
master,  owner,  or  consignee  of  any  ship  or  vessel  subject  to 
the  same,  to  the  harbor  roaster,  at  his  office,  within  forty-eight 
hours  after  the  arrival  of  such  ship  or  vessel ;  and  in  default 
of  payment  thereof,  the  same  having  been  first  duly  deman* 
ded,  such  master,  owner,  or  consignee,  shall  pay  double  the 
amount  of  such  fees,  to  be  sued  for  and  recovered  in  the 
name  of  the  harbor  master,  in  any  Court  having  cognizance 
thereof." 

**  We  further  find  that  the  Wilmington  and  Balmgh  Bail 
Road  Company  are  an  incorporated  company,  chartered  by  the 
State  of  North  Carolina,  and  engaged  in  transporting  the 
mails  of  the  United  States,  and  also  passengers,  daily,  to  and 
fro,  b^  rail  road  and  steam  vessels,  from  Weldon,  in  North 
Carolma,  to  Charleston,  in  South  Carolina.  That  they  are 
the  owners  of  four  steam  vessels,  called  the  Gladiator,  the  C. 
Yanderbilt,  the  Gov.  Dudley,  and  the  Wilmington,  which 
trade  steadily  and  perform  regular,  successive  voyages,  daily, 
from  Wilmingtou,  North  Carolina,  to  Charleston,  l^uth  Car- 
olina, with  the  mails  and  passengers,  but  without  freight  or 
merchandize,  except  small  hand  packages,  for  which  no  bills 
of  lading  are  given,  they  being  at  the  owners's  risk  exclusive* 
ly ;  and  that  each  of  the  said  steamers  is  furnished  with  a 
coasting  license  from  the  Custom  House,  according  lo  the 
Acts  of  Congress ;  and  their  officers,  and  two-thirds  of  the 
crew  of  each  steamer,  are  citizens  of  the  United  States. 

"  We  further  find  that  the  tonnage  of  the  steam  packet  G3ad- 
iator  is  three  hundred  and  seventy-nine  tons ;  and  that  the 
said  steam  packet  did,  between  the  6th  day  of  July,  184L, 
and  the  20th  day  of  October,  1846,  trade  steadily,  and  per^ 
form  regular  successive  voyages  from  the  port  of  Wilmin^ 
ton,  in  3ie  adjoining  State  of  North  ( Carolina,  to  Charleston, 
in  the  State  of  South  Carolina,  for  the  period  of  sixty-eight 
months,  or  seventeen  quarters  of  a  year.  That  the  tonnage 
of  the  steam  packet  C.  Yanderbilt  is  three  hundred  and  forty- 
six  tons ;  and  that  she  did,  between  the  aforesaid  points  of 
time,  trade  steadily,  and  perform  regular  successive  voyages 
as  aforesaid,  fi>r  the  period  of  sixty  pmnths,  or  fifteen  quar- 
ters of  a  year.  That  the  tonnage  otthe  steam  packet  Gov. 
Dudley  is  four  hundred  and  eight  tons ;  and  that  she  did, 
between  the  points  of  time  aforesaid,  trade  steadily,  and  per- 
form regular  successive  voyages  as  afocssaid;  Sx  the  torm  of 
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seventy-two  months,  or  eighteen  quarters  of  a  year.    And      Cwn 
that  the  tonnage  of  the  steam  packet  Wilmington  is  four^^*^*^^"*^ 
hundred  and  five  tons  ;  and  that  she  did,  between  the  points  ^7!^-^^-^ 
of  time  aforesaid,  trade  steadily,  and  perform  regular  succes-   ^^*^ 
sive  voyages  as  aforesaid,  for  the  term  of  filty-six  months,  or  RaiiRoMlCi». 
fourteen  quarters  of  a  year* 

^  We  further  find  that  Samuel  Alexander,  the  plaintiff,  is 
harbor  master  of  Charleston,  and  has  been,  continuously, 
from  the  1st  day  of  July,  1841. 

"  If,  upon  these  facts,  the  Court  are  of  opinion  that  the  plain- 
tifl*  is  entitled  to  recover,  we  find  for  the  plamtiff  the  sum  of 
two  huudred  and  forty-six  47-100  dollars,  with  interest  od 
the  amount,  payable  each  quarter,  respectively,  as  staled  in 
the  account  annexed  to  the  declaration  ;  if  otherwise,  then 
we  find  for  the  defendant.  L.  Bowib,  FarmMm^ 

19ih  November,  1847. 

Wliereopon  his  Honor,  Jndge  Frost,  made  the  following 
order,  viz :  *'  Ordered,  that  the  pastea  be  delivered  to  the  plain- 
tiff, with  interest  on  the  amount  stated  in  the  account  annex- 
ed to  the  declaration,  from  the  end  of  each  quarter,  lespee- 
ttvely." 


The  defendants  appealed  from  the  said  order  and 
and  moved  in  arrest  of  judgment,  ox  for  a  new  trial,  npon  the 
following  grounds : 

1.  That  the  duty  or  tax,  imposed  by  the  aforesaid  ordinan- 
ces of  the  ivity  Council  of  Charleston,  is^  in  hct  and  in  sub- 
stantive effect,  a  tonnage  duty. 

2.  That  by  the  10th  section  of  1st  article  of  the  Constitu- 
tion of  the  U.  States,  enumerating  the  limitation  of  the  pow* 
ers  of  the  individual  States,  it  is  ordained,  ^  that  no  State 
shall,  without  the  consent  of  Congress,  lay  any  duty  of  ton- 
nage." That  Congress  has  never  consented  to  these  Mdi- 
nanees,  nor  to  give  the  State  of  Sooth  Carolina  the  ri^^t  to 
impose  a  tonnage  duty,  and  consequently  the  City  Council 
could  have  no  such  right,  and  their  ordinances  are  void. 

3.  That  if  Congress  had  consented  to  delegate  thnr  power 
to  impose  a  duty  on  tonnage,  to  the  State  of  South  Caroiioa, 
the  State  could  not  delegate  to  the  City  Council  sMch  its  dri- 
egated  powers. 

4.  That  the  aforesaid  city  ordinances  are  regulations  afiee- 
ting  or  imposing  restrictions  on  commerce  with  fbreigii  na- 
tions, and  "  among  the  several  States."  Whereas,  by  the  8th 
section  of  the  1st  article  of  the  Constitution  of  the  United 
States,  the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes,  is 
exclusively  vested  in  Congress,  and  the  said  oidinances  are, 
Ibeiefore,  void. 

6.  Thai  the  said  city  ordinances  cannot  bo  sustained  as 
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Comrr  inspection  laws,  becaose  the  object  of  inspection  laws  is  to 
•rfiMOM.  jQipi^y^  the  quality  of  articles  produced  by  the  labor  of  a 
'  country,  to  fit  them  for  exportation  or  domestic  use ;  but  the 
steamers  between  North  and  South  Carolina,  bein^  employ- 
Rail  Bimd  Co.  ^  &s  agents  of  the  government,  for  the  transportation  of  the 
mail,  and  incidentally  of  passengers,  require  no  inspection 
laws,  other  than  that  of  the  United  States,  and,  therefore, 
the  tax  on  the  vessels  themselves  is,  essentially,  a  tonnage 
duty,  and,  as  such,  unconstitutional  and  void. 

6.  That  tonnage  duties  are,  from  policy  and  expediency, 
abandoned  by  the  United  States,  and  none  are  collected  by 
the  government,  except  from  the  Spanish  ports  of  the  West 
Indies ;  and  the  Act  of  Congress  or  May,  1830,  repeals  ^  all 
tonnage  duties  on  ships  of  the  United  States,  of  which  the 
officers  and  two-thirds  of  the  crew  are  citizens." 

7.  Because  the  Congress  of  the  United  States  has  express- 
ed its  disapprobation  of  laws  similar  to  the  aforesaid  city  or- 
dinances, in  an  Act  of  Congress  passed  19th  Ifarch,  1838, 
(page  19,)  entitled  ^*  An  Act  to  continue  m  force  an  Act  there- 
in mentioned,  relating  to  the  port  of  Baltimore,"  wherein  it  in 
expressly  *'  provided  that  nothing  therein  contained  shall  au- 
thorize the  demand  of  a  duty  of  tonnage  on  vessels  propell- 
ed by  steam,  employed  in  the  trans]»ortation  of  passengers." 

8.  That  the  plaintiff  was  not  entitled  to  interest  upon  the 
quarterly  assessments. 

H.  De8aus9tire  and  Peiigru^  for  the  motion. 
Porter^  City  Attorney^  contra. 

This  case,  involving  a  coustitulional  question,  was  referred 
to  the  Court  of  Errors. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  second  part  of  the  lOih  section,  1st  article  of  the 
Constitution  of  the  United  States,  declares  <<  no  State  shall, 
without  the  consent  of  Congress^  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  excuting  its  inspection  laws,  and  the  neat  prodtice  of 
all  duties  and  imposts,  laid  by  any  State  on  imports  or  ex- 
ports, shall  be  for  the  use  of  the  treasury  of  the  United  States, 
and  all  such  laws  shall  be  subject  to  the  revision  and  control 
of  the  Congress.  No  State  shall,  without  the  consent  of  Con- 
gross,  lay  any  duty  q/*  tonnage,  keep  troops  or  ships  of  war 
in  time  of  peace,  enter  into  any  agreement  or  compact  with 
another  State,  or  with  a  foreign  power,  or  engage  in  war,  un- 
less actually  invaded,  or  in  sucn  imminent  danger  as  will 
not  admit  of  delay." 

The  ordinance  of  the  City  Council,  set  out  in  the  special 
verdict,  inter  alia  provides  that  "  steam  packets  and  other 
vessels  trading  steadily,  and  performing  regular  successive 
voyages  from  the  adjoining  States  of  North  Carolina  and 
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Georgia,"  ^'  shall  pay  (he  harbor  master  one  cent  per  ton,      Cowr 
once  every  three  months,  or  every  quarter."    The  question  <»BK>o«t.^ 
made  is,  is  this  a  tonnage  duty  under  the  Act  of  Congress  ?  ^^TT^^jjTI^ 

On  referring  to  Bouvier's  Law  Dictionary,  I  find  that  after   -^tewuidftr 
giving  the  general  definition  of  tonnage,  '*the  capacity  of  aRaiiBMidCo. 
ship  or  vessel,"  he  adds,  *'  the  duties  paid  on  the  tonnage  of 
a  ship  or  vessel,  are  also  called  tonncige"    He  defines  duties 
by  saying  it  is  "nearly  equivaleut  to  taxes,  embracing  all 
impositions  or  charges,  levied  on  persons  or  things."    Con- 
Btruing  the  ordinance  by  these  dennitions,  it  would  seem  to 
be  plain  that  it  has  undertaken  (without  the  consent  of  Con- 
gress) to  impose  a  duty  of  tonnage  on  the  steam  packets  of 
the  defendants.    But  it  is  said  the  imposition  of  tonnage,  in 
this  case,  is  merely  a  mode  by  which  the  plaintiflf  is  to  as- 
certain his  fees  ;  and  it  is  so  called  in  the  ordinance ;  "  the 
above  fees"  is  its  language.    I  should  think  there  would  be 
great  force  in  this  view,  if  it  were  so  that  the  harbor  master 
rendered  any  services  for  the  defendants.    If  he  assigned 
their  packets  a  birth  at  any  of  the  wharves,  or  did  any  other 
personal  service  for  them,  I  should  be  disposed  to  say  that 
measuring  the  value  of  his  services  by  the  tonnage  of  the 
ship,  would  not  make  the  law  allowing  him  compensation, 
unconstitutional.    For  in  such  a  case,  although  the  letter  of 
the  constitution  might  be  violated,  yet  its  true  meaning  would 
be  untouched.    But  here  the  special  verdict  does  not  find 
that  the  plaintifif  rendered  any  service  at  all  to  ihe  defend- 
ants, and  it  was  stated  at  the  bar,  and  not  contradicted,  that 
the  defendants  have  their  own  wharf,  and  that  the  plaintiff 
has  no  more  to  do  with  their  steamers,  in  the  harbor  of 
GbarlestOD,  than  he  has  with  them  when  at  Wilmington. 

The  notion  that  it  is  not  a  tonnage  duty,  because  it  does 
not  go  into  the  public  coffers,  cannot  be  sustained.  What  is 
done  with  the  money  cannot  affect  the  question.  Is  this  a 
tax  or  charge  incurred  by  entering  the  harbor  of  Charleston? 
Every  one  is  obliged  to  say  yes.  For  it  is  to  be  paid  with- 
out any  regard  to  any  thing  else  than  the  steam  packets 
coming  to  and  entering  the  port.  The  distinction  between  a 
tax  or  duty,  and  fees  or  charges,  is,  that  the  former  is  imposed 
by  the  sovereign  authority,  without  any  regard  to  a  corres- 
ponding and  equivalent  benefit  or  advantage :  the  latter  pro- 
ceeds upon  the  quid  pro  auoj  and  unless  service  be  rendered 
nothing  is  to  be  paid.  The  only  duty  of  tonnage  levied  by 
the  authority  of  this  State,  since  the  constitution,  was  for  the 
benefit  of  the  Marine  Hospital,  and  that  w€is  by  the  consent  of 

Congress,  This  shews  that  the  end  to  which  the  money  to 
be  collected  is  to  be  applied,  cannot  affect  the  character  of 
the  law.    For  there  public  charity  had  the  benefit  of  it 

But  it  is  not  clear  that  the  imposition  here  does  not  indi- 
rectly avail  the  public.    Who  is  the  harbor  master  ?    He  is 
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Goovr  an  officer  of  the  oorpomtion  exercising  pro  hoe  vioe^  tinder 
^ OP  E»wi.  ^  iIj^  authority  of  the  Siaie,  the  legislative  fiower.  He  in  to  be 
^^  'paid  for  his  services  by  the  appointing  power ;  and  if  it,  in- 


^^^'^  stead  of  drawing  from  its  own  funds  for  that  rvurpose,  chooses 
RailRMdCo.to  relieve  them  by  impositig  the  burden  on  the  defendants,  is 
not  that  the  same  thing  as  if  the  results  of  the  charges  aris- 
ing under  this  ordinance,  had  been  directed  to  be  collected 
and  paid  into  the  city  treasury?  It  seems  to  me  to  be  so  ; 
and,  certainly,  if  the  provision  had  been  direct  for  the  collec- 
tion and  payment  of  tontiage  to  the  City  Council,  no  one 
could  doubt  that  the  constitution  would  be  plainly  violated. 
The  discrimination  made  in  this  ordinance,  between  ves- 
sels owned  in  and  belonging  to  this  State,  and  steadily  ply* 
ing  and  trading  within  the  same,  and  vessels  trading  and 

gerforming  regular  successive  voyages  from  the  adjoining 
tates  oi  North  Carolina  and  Georgia,  is  liable  to  the  ver7 
grave  objection  arisitig  under  the  5th  part  of  the  9th  section 
of  the  1st  article  of  the  Constitution  of  the  United  States,  as 
SSpean,  7G9.  recognized  and  enforced  in  Chapman  v.  Miller.  For,  cer- 
tainly, it  cannot  be  said  this  is  not  giving  "  a  preference  to 
the  ports  of  one  State  over  those  of  another,"  nor  that  **  ves- 
sels bound  to  or  from  one  State"  ara  not  required  to  pay  "  du- 
ties in  another." 

It  is,  therefore,  ordered  that  the  judgment  of  the  Judge  be* 
low,  awarding  the  postea  on  the  special  verdict  to  the  plain- 
tiff, be  reverses,  and  that  the  postea  be  awarded  to  defend- 
ants, who  have  leave  to  enter  up  judgtnent  on  the  special 
verdict. 

Richardson,  J. — Evans,  J. — Wardlaw,  J. — ^Withers. 
J. — Johnston,  Ch. — Dunkin,  Ch. — Caldwell,  Ch. — and 
Daroan,  Ch. — concurred. 

Motion  granted. 
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BULES  FOB  THE  LIBBABT. 

In  the  Court  of  Errors, 
Colombia,  Maj,  1849. 

The  Bole  heretofore  existing  in  the  Court  of  Appeals,  is  adopted 
as  a  Rule  of  this  Court,  to  wit: — It  is  expected  that,  in  the  argu- 
ment of  cases,  counsel  will  make  extracts  from  the  authorities  cited; 
and  that  no  books  will  be  read,  except  bj  special  permission  of  the 
Court. 
Subscribed  by 

Richardson,  J. 

O'Neall,  J. 

Evans,  J. 

Johnston,  Ch. 

DUNKIN,  Gh. 


Wardlaw,  J. 
Frost,  J. 
Caldwell,  Ch. 
Daroan,  Oh. 


RULE  FOR  THE  LIBRARY. 

Bt  the  Chancellors  and  Jtmoas,     > 

Columbia,  May,  1846.    $ 

Any  member  of  the  Bar  is  permitted  to  take  Books  into  either 
Court-room  for  use  in  argument;  he  being  responsible  for  the 
return  of  every  book  he  may  take,  at  the  adjournment  of  the  Court 
on  the  day  he  may  take  it 

The  Librarian  shall  take  care,  by  proper  entries  and  other  suita- 
ble means,  to  enforce  this  responsibility. 

This  Rule  is  subject  to  the  rule,  which  prevails  in  the  sey^rfd 
Courts,  cpnooming  the  reading  of  books  in  aigomeat 
Sabscribed  by 

O'Neall,  J.  Frost,  J. 

JBvANs,  J.  Caldwell,  Oh: 

Johnston,  Ch.  Daroan^  Ch. 

DuNKUf,  Ch.  WardxiAw,  J. 
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LECTURES 

ON 

PLEAS  MD  PLEADING, 

BY  THE  LATE  JUDGE  NOTT, 

DELIVERED  IN  COLUfiSBIA,  S.  C. 
A.  D.  1813. 


PleadiDg,  Mr.  Gomjns  sajs,  in  a  large  sense,  is  the  expression, 
in  proper  teohnical  language,  of  the  facte  alleged  hj  the  parties  to 
a  suit  But  in  a  more  limited  sense,  it  comprehends  only  all  the 
5  Comyn  99SI  proceedings  subsequent  to  the  count  or  declaration.  Lord  Mans- 
field observes,  that  the  substantial  rules  of  it  are  founded  in  strong 
sense,  and  in  the  soundest  and  closest  logic,  and  so  appear  when 
well  understood  and  explained ;  though,  by  being  misunderstood  and 
1  Bur.  316.    misapplied,  they  are  often  made  use  of  as  instruments  of  chicane. 

TTie  process  hy  w?dch  an  action  is  brought  to  issue. 

The  original  process  for  bringing  a  declaration  into  Court  in  this 
State,  is  what,  in  the  law  books,  is  called  a  capiat  ad  respondendum. 
The  form  of  which,  being  in  the  course  of  practice  daily  before  us, 
need  not  be  shewn  here.  It  is  directed  to  the  sheriff,  who  is  the* 
organ  of  the  Court,  for  the  purpose  of  executing  every  process 
issuing  from  it,  and  directe  him  to  arrest  the  body  of  the  defendant, 
&c.  The  legal  meaning  of  the  word  arrest,  is  to  take  the  person 
into  actual  custody.  From  which  it  would  appear,  that  a  writ 
would  not  be  legally  executed,  but  by  an  actual  arrest.  It  appears, 
formerly,  to  have  been  the  practice,  when  the  plaintiff  commeneed 
an  action,  to  give  security  to  maintain  the  suit.     Those  persons 
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were  oaUed  hie  pledges  to  proeeoate,  and  were  real  sabetantial  per- 
eons.     The  defendant  also  was  then  actually  arrested,  and  similar 
security  was  required,  which  was  called  giving  hail  to  the  action. 
As  the  rights  of  property  became  settled  and  known,  and  credit  in 
those  times  probably  not  given  to  persons  of  doubtful  character,   3  BUc  986. 
these  securities  became  of  little  consequence,  and  finally  dwindled 
into  mere  nominal  persons.     Thus  we  see,  even  now,  in  England, 
some  fictitious  names  used  as  pledges  to  prosecute  on  the  part  of  the 
plaintifi^  and  others  as  bail  for  the  appearance  of  the  defendant 
This  fictitious  bail,  is  what  they  call  common  bail  to  this  day. 
This  is  sufficient  to  shew  the  reason  why  the  mandatory  part  of  the 
writ  directed  the  defendant  to  be  arrested.     At  present,  the  writ  or 
capias  operates  as  a  mere  summons  to  the  party,  to  be  and  appear 
at  Court,  although  the  original  form  still  continues.     The  mode  of 
executing  this  process  after  the  arrest  was  disused,  was  by  serving 
a  copy  on  the  defendant     But  by  an  Act  of  Assembly  of  this 
State,  if  the  defendant  cannot  be  found,  leaving  a  copy  at  his  most 
usual  place  of  residence,  is  a  good  service.    It  has  before  been 
observed,  that  by  several  Acts  of  the  Legislature  of  this  State, 
some  exceptions  to  this  usual  mode  of  proceeding  have  been  intro- 
duced, vis : — By  attachment  and  summary  process.     The  former  is 
intended  to  provide  for  a  case  not  provided  for  by  common  law. 
For  although  a  person  may  bo  made  a  party  in  Court,  by  leaving  a 
copy  of  the  process  at  his  usual  place  of  abode,  yet  it  is  on  a  pre- 
sumption that  he  will  see  it,  and  know  that  such  a  proceeding  is 
instituted  against  him — and  that  presumption  fails  when  he  is  actu- 
ally out  of  the  State.    Indeed,  he  can  have  no  place  of  abode  in 
the  State,  when  he  is  actually  out  of  it     To  make  provision  for    p.  L.  i87. 
such  a  case,  an  Act  of  Assembly  authorised  this  attachment  to  be 
issued,  which  is  a  process  against  the  property,  instead  of  the  per- 
son.    In  the  first  instance,  it  was  only  allowed  where  the  person 
actually  resided  out  of  the  State,  having  goods  within  it ;  but  has 
since  been  extended  to  oases  where  a  person  so  absconds  or  con-  p,  i^  368-9. 
oeals  himself,  that  the  ordinary  process  cannot  be  served  upon  him, 
or  where  he  is  removing  his  property  privately  out  of  the  district. 
The  summary  process  is  a  proceeding  allowed  by  Acts  of  Assembly    P.  L.  970. 
in  cases  where  the  demand  does  not  exceed  twenty  pounds,  and  is  a 
cheap  and  easy  mode  provided  for  the  purpose  of  trying  and  deci- 
ding causes  of  small  value  by  petition,  without  going  through  the 
usual  forms  of  proceeding  required  in  other  case&     It  b  tried  in  a 
summary  way  by  the  Court,  and  without  jury,  on  the  petition  alone, 
without  the  formality  of  a  declaration,  &c.    If  a  person  who  is    P.  L.  973. 
about  to  prosecute  a  writ  against  any  one,  wishes  to  hold  him  to 
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bafl  in  good  snlstantial  seourity,  he  may  haye  him  aotnally  arrested, 
by  swearing  to  the  amount  that  is  dne  to  him,  provided  it  be  for 
about  thirty  doUaru  or  upwards.  In  which  case,  the  sheriff  is  bound 
to  keep  him  in  actual  custody,  until  he  gives  the  security  required. 
But  whatever  course  is  pursued,  the  sheriff  returns  the  writ  to  the 
next  Court,  with  the  manner  in  which  he  has  executed  it,  endorsed 
thereon.  Lodging  die  writ  in  the  sheriff's  office,  is  considered  as 
commencing  the  action,  and  when  it  is  returned,  both  the  plaintiff 
and  defendant  are  considered  parties  in  Court  The  principal 
object  of  the  writ  being  to  bring  the  defendant  into  Court  it  is  not 
necessary  to  state  at  large  the  circumstances  of  the  plaintiff's  com*- 
plaint,  but  barely  to  give  the  general  character  of  the  action. — 
Thus,  for  instance,  the  writ  must  shew  whether  the  cause  of  ac- 
tion arose  from  a  breach  of  contract  or  a  trespass;  whether  it 
lA  a  trespass  vi  et  armis,  and  against  the  peace,  or  an  action 
upon  the  case,  or  whether  an  action  of  debt  or  covenant^  if  on  a 
sealed  instrument. 

The  next  proceeding  is  the  declaration.  The  object  of  the 
declaration  is,  to  set  forth,  at  large,  the  circumstances  of  the 
case,  or  the  cause  of  action,  together  with  the  time  and  place, 
when  and  where  it  occurred.  It  is,  therefore,  necessary  that  the 
declaration  should  be  conformable  to  the  writ;  that  is  to  say, 
Ae  cause  of  action,  when  specifically  set  forth,  should  oorres> 
pond  with  the  general  character  given  it  in  ihe  writ  So  that 
if  the  writ  charges  the  defendant  with  having  committed  a  tres- 
pass vi  et  armiSj  and  the  declaration  should  state  circumstances 
that  shewed  it  to  be  only  an  action  on  the  case,  the  action  would 
abate  on  aceount  of  the  variance.  If  an  action  of  debt  should 
be  brought,  and  the  declaration  should  state  an  instrument  not 
contuning  any  liquidated  sum,  the  plaintiff  could  not  recover. 
So  in  an  action  of  assumpsit,  to  declare  on  a  sealed  instrument, 
or  in  an  action  of  slander,  to  declare  on  words  not  actionable, 
would  be  fatal.  It  is  indispensably  necessary  that  the  declara- 
tion should  correspond,  in  all  its  essential  parts,  with  the  writ 
It  is  also  necessary  that  it  should  be  consistent  with  itself  It 
6  Com.  638.  would  be  void  for  repugnancy,  if  it  should  state  in  one  part  cii^ 
cumstances  incompatible  with  those  stated  in  another;  as  if  it 
should  state,  that  the  defcDdant,  with  force  and  arms,  promised 
to  pay,  or  became  indebted — or  that  he  became  indebted  to  him, 
by  cutting  and  destroying  his  timber,  or  killing  or  taking  away  his 
horse,  or  destroying  his  property.  The  declaration  must  also  be 
certain;  for  if  it  is  so  defective  as  to  leave  it  doubtful  what  the 
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olMfle  of  ftotton  is,  or  whether  there  Ui  any  oMiee  of  aotion,  U^ 
will  be  void.    It  nraat  also  shew  some  oause  of  aetion  to  exist; 
as  in  an  aotion  of  slander,  if  the  words  deelared  on  are  not  actional 
Ue,  and  no  speoial  danu^e  is  laid,  the  plaintiff  eannot  have  jndg. 
ment    If,  in  assampsit  or  debt,  it  appears  from  the  declaratioil 
itself,  that  the  contract  is  toid  for  want  of  coneideration  or  any 
other  eanse,  the  plaintiff  cannot  recover.    In  deciding  npon  the 
merits  of  a  deelaiation,  the  Court  will  give  to  the  words  a  ratidnaf 
constmction,  and  if  its  meaning  can  be  ascertained  bj  taking  alf 
together,  and  a  canse  of  action  can  thns  be  made  ont  oonslstentf 
with  the  writ,  it  will  be  supported,  although  critical  accuracy  ma j 
not  have  been  observed.    Tecbnioal  words  must  always  be  under- 
stood in  their  legal  and  technical  sense,  unless,  by  taking  all  to* 
gether,  it  appears  to  have  been  the  intention  of  the  writer  to  have 
given  them  another  meaning.    The  safest  and  best  way  is,  to  erk*- 
deavor  to  use  all  words  in  their  legal  a»d  appropriatid  sense.    It 
is,  however,  sometimes  necessary,  in  setting  forth  eertatn  instru- 
ments where  words  are  used  aocording  to  their  vulginr  aeceptar 
taon,  to  use  the  same  words ;  for  if  the  instktiment  is  ^ufficienily 
intelligible  to  be  understood,  the  declaration  will  be  so  of  course. 
This  is  not  only  allowable  in  actions  for  libels,  or  for  woids,  but 
absolutely  necessary;    as  the  words  in  those  caseff  must  be  sei 
forth  exactly  as  spoken.    It  is  usual,  in  those  cases,  to  lay  ihe  words 
with  an  innuatdo,  as  it  is  called — ^whioh  is  barely  stating  what  the 
meaning  of  the  words  is.    So  in  many  other  cases,  a  person  may 
make  out,  by  proper  averments,  what  might  otherwise  appear  uncer- 
tain.   An  innuendo  or  averment  can  never  be  admitted  to  extenci 
the  meaning  of  words  beyond  their  reasonable  import,  and,  there* 
fore,  must  be  consistent  with,  but  never  repugnant  to,  the  meaning 
with  which  they  are  used.    Another  l^ing  to  be  observed  in  a  dec- 
laration is,  that  it  should  contain  all  necessary  averments  and  alle- 
gations, to  make  out  the  plaintiff's  action ;  but  no  more.     For 
although  mere  surplusage  will  not  vitiate  a  declaraticm,  yet  a  person 
may,  sometimes,  make  that  material,  by  alleging  it,  which  otherwise 
would  be  unimportant 

It  sometimes  requires  great  skill  and  judgment  to  fashion  a 
dedaration  in  such  a  manner  as  to  be  unexceptionable.  This 
sometimes  arises  from  the  doubtful  nature  of  the  case  itself 
and  often  from  not  knowing  precisely  what  the  testimony  will 
be  to  support  it;  but  oftener  from  not  knowing  what  proof 
your  antagonist  may  produce.  This  difficulty  may,  sometimes, 
be  obviated,  by  laying  several  counts  in  the  declaration.  For 
although  the  declaration   itself  is  sometimes  called  the  county 
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jBi  ia  a  more  limited  eenae  of  the  war±,  it  meum  that  part  of  the 
deebntioii  in  whidi  the  nature  of  the  donand  is  pirticolarlj  set 
forth.  Thne,  for  iaetance.  in  an  action  of  usamp^t,  a  demand 
on  note,  and  another  on  i^n  aooount,  may  be  joined,  but  there 
mnst  be  one  eonnt  setting  forth  the  note  particolarly,  and  another 
setting  forth  the  nature  of  the  demand  on  open  aooount.  So  if  the 
demand  is  altogether  on  sn  open  aooount,  if  it  consists  of  different 
oontraets  or  items,  wherein  there  is  a  specific  difference,  each  will 
form  a  subject  for  a  distinct  count  in  a  declaration.  Thus,  a  decla- 
lation  may  contain  a  count  on  a  contract  for  building  a  house;  a 
second,  for  OTcraeer's  wages;  a  third,  for  goods  sold  and  delivered; 
3  BBl  9M-6.  a  fovirth,  for  meat,  drink,  washing  and  lodging ;  a  fifth,  for  money ; 
a  sixth,  for  money  had  and  received,  dbc  So  where  the  contract  or 
demand  consiBts  of  but  one  item,  it  may  be  laid  several  ways,  in 
order  to  meet  the  proof,  if  it  cannot  be  precisely  ascertained  before- 
hand. Thus,  in  an  action  for  the  price  of  building  a  house,  the 
deekration  may  state  one  count  for  building  it  for  a  specific  sum ; 
and  another,  for  building  it  for  as  much  as  it  may  be  reasonably 
worth,  and  then  aver  what  it  was  worth.  So  on  an  action  for  words, 
the  declaration  must  lay  the  words  precisely  as  spoken,  or  the  action 
wiU  foil  it  is  usual,  therefore,  to  lay  several  counts,  stating  the 
words  to  be  spoken  differently ;  and  then  if  either  b  proved,  the 
plaintiff  will  recover.  This  leads  me  to  another  circumstance 
iriiich  ought  not  to  be  forgotten — ^that  where  an  action  is  brought 
on  a  contract,  where  mutual  things  were  to  be  performed,  it  is  neoes- 
sary  for  the  plaintiff  to  aver  performance  on  his  part  Thus,  if  a 
person  sues  for  building  a  house,  he  must  aver  that  he  had  built  the 
house,  otherwise,  he  would  not  appear  to  have  any  cause  of  action. 
The  declaration  must  be  filed  and  left  with  the  clerk  of  the 
Court  If  the  defendant  has  entered  an  appearance,  the  plaintiff 
must  serve  him  with  a  rule,  informing  him  that  the  declaration  is 
filed,  and  requiring  him  to  put  in  his  plea  within  thirty  days,  or  a 
judgment  by  default  will  be  entered  against  him.  If  he  foils  to 
put  in  his  plea  within  that  time,  or  if  he  has  not  entered  any  appear- 
ance, then,  without  this  rule,  the  plaintiff  takes  an  order  for  judg- 
ment If  the  defendant  has  entered  an  appearance,  he  may  come 
in  the  first,  or  even  the  second,  day  of  court,  and  set  aside  this 
order  for  judgment,  and  pot  in  his  plea ;  but  it  must  be  a  plea  to 
the  merits,  and  not  to  the  form,  of  the  action.  If  the  order  for 
judgment  is  not  set  aside,  it  is  final ;  and  a  final  judgment  may  be 
entered  upon  it  in  all  cases  where  the  action  is  on  an  instrument 
under  seal  and  the  sum  liquidated.  Where  it  is  on  any  instru- 
ment not  under  seal,  and  the  sum  liquidated,  it  may  be  barely 
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referred  to  the  olerk  to  celcolate  the  interest    Bat  in  all  other 
oases,  it  must  be  referred  to  a  jury  to  assess  the  damages.    In 
England,  a  writ  issues  to  summon  a  jury  fer  the  purpose  of  making 
an  inquiry  of  the  damages  in  suoh  oases ;  from  whenoe  we  eall  this 
referenoe  to  the  jury,  executing  a  writ  of  inquiry.     After  the  return 
of  the  writ,  if  the  defendant  intends  to  take  any  exeeptions  that  do 
not  go  to  the  merits  of  the  action,  he  must  put  in  his  plea  without 
entering  any  appearance ;  for  entering  an  appearance  is  an  admis- 
sion that  he  is  properly  in  Court    If  he  intoids  to  make  a  defence 
to  the  merits  of  the  action,  he  must  enter  his  appearance,  either 
personally  or  by  his  attorney,  in  a  book  kept  by  the  clerk  for  that 
purpose,  during  the  sitting  of  the  Court     If  the  plaintiff  feils  or 
neglects  to  file  his  declaration  two  Courts  after  the  return  of  the 
writ,  he  is  regularly  out  of  Court     After  the  plaintiff  has  filed  his 
declaration,  it  becomes  the  duty  of  the  defendant  to  put  in  his 
plea,  if  he  intends  to  make  a  defence.     Here,  it  will  be  observed, 
that  the  word  plea,  is  used  in  its  more  limited  sense,  and  means    ^  ^^  300. 
the  defendant's  defence.    Pleas  are  of  two  sorts— dilatory  pleas 
and  pleas  to  the  action,  or  pleas  to  the  merits  of  the  case.    A 
dilatory  plea  is  one  that  has  a  tendency  to  delay  or  put  off  the  suit, 
for  some  defect  in  the  proceedings,  or  some  other  good  cause,  and  not 
to  try  the  merits  of  the  case.    Judge  Blackstone  divides  dilatory 
pleas  in  the  following  manner:  Ist  To  the  jurisdiction  of  the 
Court — ^2d.  to  the  disability  of  the  plaintiff— -and  3d.  for  abatement 
In  feet,  all  dilatory  pleas  are  pleas  in  abatement    I  might  here 
obserre,  generally,  what,  perhaps,  ought  to  have  been  obsenred  be- 
fore, that  the  doctrine  of  pleading  branches  out  into  so  many  rami- 
fications, and  embraces  suoh  a  variety  of  matter,  that  it  is  impossible 
to  convey  any  adequate  idea  of  it  by  way  of  lecture.    I  would  refer 
you  for  information  on  the  subject,  to  Comyns'  Digest,  title.  Abate- 
ment and  Pleader,  Bacon's  Abridgment,  under  the  same  title,  and  the 
books  of  practice.    I  will,  however,  state  some  of  the  cases  where 
a  plea  in  abatement  is  the  proper  plea,  and  some  of  the  general 
rules  respecting  it 

A  plea  to  the  jurisdiction  of  the  Court,  is  a  plea  in  abatement, 
and  yet,  perhaps,  there  are  few  instances  where  such  a  plea  need  be 
pleaded.  For  where  there  is  a  radical  want  of  jurisdiction,  the 
Court  must  take  notice  of  it  at  any  time  ex  officio.  But  in  a  local 
action  which  ought  to  have  been  brought  in  the  county  of  A.  if  it  is 
brought  in  the  county  of  B.  and  the  defendant  pleads  to  the  merits 
of  the  action  and  not  in  abatement,  he  admits  the  jurisdiction.  So 
a  person  may  plead  in  abatement  the  disability  of  the  person,  to 
wit : — ^that  he  is  an  alien  enemy,  or  any  other  plea  which  shews  he 
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k  not  entitled  to  bring  an  aetioa    He  may  plead  munomer,  oorar- 
tsre,  or  that  another  person  ought  to  hare  been  j<Hned  in  the  aotun. 

Some  of  the  general  roles  in  pleas  in  abatement  are — 

That  they  most  be  put  in  before  an  appearanoe  is  entered,  or 
ai^  plea  to  the  merits,  or  any  other  aet  by  which  the  defeadaat  ad- 
mits himself  properiy  in  Goort  Otherwise,  the  objection  is  eon- 
flideredae  waived,  and  cannot  be  taken  advantage  of  afterwards; 
isr  being  objeotioas  to  mere  matters  of  form,  they  are  not  to  be 
iKTorod.  There  ace  some  exceptions  to  this  rule — as  where  a  per- 
eon,  plaintifi^  dies  pending  the  action ;  or  a  woman,  plaintiff^  mar- 
ries, or  the  exception  is  a  variance  between  the  writ  and  deelaralion ; 
these  may  be  pleaded  at  a  later  stage,  provided  they  are  pat  in  as 
soon  as  they  can  be,  after  the  ground  of  the  plea  exists. 

Another  rule  is,  that  all  pleas  in  abatement,  for  cause  not  appear- 
ing on  the  face  of  the  proceeding,  must  be  supported  by  afidavk. 
3  Blk.  90^    ^^  another  rule  is,  that  if  the  defendant  pleads  in  abatement  a 
defiaet  in  the  plaintiff 's  writ,  he  must  shew  wherein  it  can  be  asaend- 
3  Blk.  Rep.  od.     Thus,  if  one  of  several  partners  be  sued,  and  he  plead  that 
^  Atheza  are  eoncemed  with  him,  he  must  mentioii  who  they  are. 

.Sometimes  a  writ  abates  in  whole,  and  sometimes  in  part  oidy.  If 
Iheie  are  two  plaintifib  and  two  defendants,  and  one  dies,  the  writ 
abates  only  as  to  him. 

When  the  plaintiff  denies  the  truth  of  a  plea  in  abatement,  an 
Issue  must  be  made  up  to  try  the  fact,  and  if  found  for  the  defend- 
ant, is  conclusive  against  the  plaintiff,  and  he  must  begin  his  action 
de  mtmo.  If  found  for  the  plaintiff  the  judgment  of  the  Cknirt  is, 
nwipondMA  ouster,  A  plea  to  the  jurisdiction  concludes  with  pray- 
ing judgment  of  the  Court,  whether  it  will  take  further  eogsiiaaoe 
<of  the  suit.  A  plea  to  the  disability  concludes  with  praying  judg- 
ment, if  the  plaintiff  oi:^ht  to  be  further  answered.  And  a  plea  to 
the  writ  or  declaration,  with  praying  judgment  of  them,  that  they 
may  be  quashed.  If  the  plaintiff  admits  the  truth  of  the  defendants 
plea  in  abatement,  he  may  demur  to  it,  in  the  same  manner  as  we 
shall  see  either  party  may  to  any  other  part  of  the  prooeedingpL 

SECOND  LECTURE. 

We  have  seen  that  when  a  plea  in  abatement  is  overruled,  tlie 
judgment  of  the  Court  is,  that  he  answer  over;  that  is,  put  in  a 
better  plea.  He  must  then  put  in  a  plea  to  the  action,  wbioh  must 
be  a  plea  to  the  merits  of  the  case.  Pleas  to  the  merits  either 
deny  the  plaintiff's  cause  of  action  to  exist,  or  admit  the  &cts,  and 
deny  that,  in  point  of  law,  they  afford  a  cause  of  action,  for  which 
he  ought  to  recover.     Pleas  that  deny  the  plaintiff's  cause  of  action. 
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are  «itlier  the  general  issae,  or  special  pleas  in  bar.  The  general 
iftnue  denies,  in  toto,  the  grounds  on  which  the  plaintiff's  action  is 
predicated.  Thns,  if  the  plaintiff  charges  the  defendant  with  a 
tort,  such  as  trespass,  slander,  assanlt  and  battery,  or  any  kind 
of  action  sonndiog  altogeih^  in  damages,  and  not  bottomed  on  a 
contract,  the  general  issne  is,  ''not  guilty."  If  the  action  is  debt^ 
on  a  bond  under  seal,  the  general  issue  is,  *^  non  est  factum."  If  it 
is  an  action  of  debt  on  a  judgment  ^nultiel  record."  If  debt  on 
a  simple  contract,  ^nil  debet,"  If  an  action  of  assumpsit,  ^non 
iusun^mt."  These  pleas  are  called  the  general  issue,  because  they 
deny  the  whole  of  the  plaintiff's  cause  of  action,  and  present  at 
mice  the  only  point  or  issue  to  be  tried  by  the  Court 

A  special  plea  in  bar,  admits  the  truth  of  the  fiMsts  stated  in  the 
declaration,  but  sets  up,  by  way  of  bar  to  the  plaintiff's  reooTcry, 
some  &ots  which,  if  true,  go  to  do  away  with  the  legal  effect  ai  the 
allegations  therein  contained.  Formeriy,  special  pleas  in  bar  were 
much  more  usual  than  tiiey  are  at  present  For,  unless  the  drfend- 
ant  intended  to  deny  every  allegation  in  the  plaintiff's  declaration, 
it  was  customary  to  set  out  the  grounds  of  his  defence  specially  in 
his  plea.  But  the  practice  of  our  Courts  has  become  much  more 
liberal  of  late  years,  and  it  is  in  many  cases  permitted  to  a  defend- 
ant to  give  in  eyidence  under  the  general  issue  any  ft^ets  which  go 
to  shew  that,  at  tiie  time  the  action  was  brought,  the  plaintiff  ought 
not  to  recoyer.  Thus,  for  instance,  in  assumpsit,  the  defendant 
may,  under  the  general  issue,  give  in  evidence  payments,  a  release, 
infiuicy,  and,  in  fact,  any  thing  which  shews  that,  legally,  the  plain- 
tiff ought  not  to  recoyer.  And  it  is  an  universal  rule  that  xhe  de- 
fendant can  have  no  defence  but  what  he  can  avail  himself  of, 
either  by  way  of  plea  or  evidence.  For  any  defence  which  cannot 
be  specially  pleaded,  may  be  given  in  evidence  on  the  general  issue.  3  Blk.  306-6. 
Formerly,  it  was  held  that,  where  there  were  mutual  debts  be- 
tween two  persons,  they  must  commence  cross  actions  to  recover 
their  respective  demands.  But  by  an  Act  of  Assembly  of  this 
State,  passsed  in  the  year  1759,  it  is  enacted, — That  any  defendant 
having  any  accounts,  reckoning,  demand,  cause,  or  any  thing  against 
the  plaintiff,  may  give  the  same  in  evidence  by  way  of  discount — 
regard  being  always  had  to  the  cause  of  action ;  so  that  accounts, 
reckonings,  demands,  causes,  matters  or  things,  relating  to  d^enct* 
ants  in  their  own  right,  shall  be  given  in  evidence  by  way  of  dis- 
count to  actions  brought  against  them  in  llieir  own  right — and  pro- 
vided he  shall  give  twelve  days  notice  of  his  intention,  with  a  copy 
of  the  demand  intended  to  be  set  off.    It  is  difficult  to  draw  the 

line  of  distinction  between  cases  where  certain  &ots  may  be  given 
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in  evideBoe,  and  where  tiiey  mast  be  speoially  pleaded.  The  gene- 
ral role  is,  that  yon  may  not  give  in  eTidence  any  thing  direotly  ooik- 
trary  to  your  plea,  (of  the  general  issue).  For  instance,  in  action 
on  bond,  where  you  have  plead  non  est  factum^  you  cannot  give 
payment  in  evidence,  but  it  should  be  plead  speoially.  So  in  an 
action  of  slander,  you  cannot  to  a  plea,  ^  not  guilty,"  prove  the 
words  to  be  true.  Yet  the  action  of  assumpsit  seems  to  be  an 
exception  to  this  rule,  because,  on  the  general  issue,  you  may  prove 
any  thing  which  goes  to  shew  that  there  was  no  subsisting  debt  at 
the  time  the  action  was  brought.  But  whenever  a  person  puts  in 
any  other  plea  to  the  merits  of  the  case  than  the  general  issue,  it  is 
called  a  special  plea  in  bar.  A  plea  in  bar  is,  generally,  an  affirma- 
tive plea.  Thus,  a  plea  of  payment  to  an  actian  of  debt  on  bond, 
is  an  affirmative  plea,  because,  instead  of  negativing  the  plaintiff's 
action,  it  affirms  an  act  to  have  been  done,  which  goes  to  defeat  ii 
So  in  an  action  of  slander,  to  plead  that  the  words  are  true,  or  a 
release,  is  an  affirmative  plea  in  bar.  There  are  exceptions  to  this 
rule.  The  statute  of  limitations  is  a  plea  in  bar,  and  yet  it  denies 
the  action ;  that  is,  it  denies  it  to  have  existed  within  the  time 
required  by  law.  But  a  plea  in  bar  always  admits  a  cause  of  action 
once  to  have  existed ;  but  sets  up  some  defence  in  excuse  or  bar  of 
it.  To  plead  payment  or  a  release,  is  an  admission  that  the  debt 
once  existed.  To  plead  the  truth  of  words,  is  an  admission  that 
they  were  spoken ;  and  to  plead  the  statute  of  limitations,  is  to  ad- 
mit that  the  cause  of  action  once  existed,  but  is  now  barred  by 
lapse  of  time. 

Formerly,  the  defendant  was  permitted  to  put  in  but  one  plea. 
If  he  plead  a  plea  in  bar,  the  plaintiff  was  not  required  to  prove 
his  demand,  because  it  was  admitted  by  the  defendant's  plea.  Tliia 
strictness  required  great  judgment  in  pleading,  and  often  tended  to 
the  defeat  of  justice.  For  the  most  skilful  pleader  might,  some- 
times, mistake  the  strong  ground  of  his  defence.  To  obviate  this 
difficulty,  the  Statute  of  4  &  5  Anne,  c.  16,  authorises  the  defend- 
ant, with  leave  of  the  Court,  to  put  in  as  many  several  pleas  as  he 
may  judge  necessary  to  the  justice  of  his  cause.  In  England,  it  is 
held  that  these  pleas  must  not  be  inconsistent  or  repugnant.  A 
person,  therefore,  cannot  plead  nan  est  factum  and  payment ;  be- 
cause the  latter  admits  the  bond,  and  he  cannot  have  paid  a  bond 
he  never  gave.  In  slander,  he  cannot  plead  the  general  issue,  and 
that  the  words  are  true,  for  the  same  reason.  But  he  may  plead 
payment  and  a  release,  or  non  assumpsit,  and  non  assumpsit  infra 
sex  annos,  because  they  are  not  repugnant  or  inconsistent  This 
strictness  is  now  done  away  with  in  this  State,  and  a  defendant  may 
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be  permitted  to  plead  as  many  pleas  as  he  may  think  proper,  al- 
though they  may  appear  to  be  directly  repugDant  to  each  other. 
The  form  of  obtaining  leave  of  the  Court  is  still  observed,  though 
it  is  now  little  more  than  a  mere  matter  of  form. 

There  are  several  rules  to  be  observed  in  pleading,  which  relate 
equally  to  all  pleas.  In  the  first  place,  every  plea  should  be  single, 
and  not  contain  several  distinct  grounds  of  defence.  2d.  It  should  3  Blaek.  308. 
be  direct  and  positive,  and  not  argumentative.  3d.  It  should  have 
convenient  certainty  as  to  time,  place  and  person.  4tL  It  should 
answer  the  plaintiff's  allegation  contained  in  his  declaration,  in 
every  material  part, — and  5th.  It  should  be  so  pleaded  as  to  be 
capable  of  trial — that  is,  capable  of  taking  issue  upon  it  The  ob* 
ject  of  the  pleadings  is,  to  bring  the  matter  in  dispute  to  a  single 
point  or  issue.  They,  therefore,  must  be  put  into  such  a  shape  as 
to  effect  that  object  The  general  issue  merely  denies  the  facts 
charged,  and  submits  them  to  the  jury.  The  conclusion  b,  "  the 
said  defendant  puts  himself  upon  the  country."  But  the  plea  in 
bar  always  advances  some  new  matter  which  he  must  aver  to  be 
true.  Thus,  "  and  this  he  is  ready  to  verify,"  and,  therefore,  prays 
judgment,  &o.  Although  a  person  may  be  allowed  to  put  in  as 
many  pleas  as  he  may  Ihink  necessary  for  his  defence,  yet  it  is  a 
general  rule,  that  he  shall  not  plead  specially  what  may  be  given  in 
evidence  on  the  general  issue.  The  general  issue  at  once  submits 
the  matter  to  be  tried,  to  the  jury,  and,  therefore,  tbe  plaintiff  has 
nothing  to  answer  but  that  he  does  so  likewise.  A  special  plea  in  bar 
makes  no  issue.  It  advances  new  matter,  which  the  plaintiff  may, 
in  his  replication  deny,  and  then  make  an  issue ;  or  he  may  admit 
it  and  advance  some  other  new  matter  on  his  part,  to  destroy  the 
effect  of  the  defendant's  plea  in  bar ;  and  thus  they  may  go  on  with 
plea,  replication,  rejoinder,  surrejoinder,  rebutter  and  surrebutter, 
&c.  until  they  produce  an  issue.  The  plaintiff  is  not  permitted  in 
any  of  his  subsequent  proceedings  to  advance  any  new  matter  in- 3  Blk.  309-10 
consistent  with  his  declaration,  nor  the  defendant  any  thing  incon- 
nstent  with  his  plea.  It  has  been  stated  that  a  plea  must  always 
be  single,  and  not  contain  several  dbtinct  matters  of  &ct ;  but 
sometimes  a  number  of  &cts  may  be  presented  to  a  person,  none 
of  which  he  is  willing  to  admit,  and  all  of  which  he  cannot  deny, 
without  being  guilty  of  duplicity  in  pleading.  Thus,  suppose  an 
action  to  be  brought  on  an  award,  which  requires  several  things  to  be 
done.  The  defendant  may  plead,  generally,  that  he  has  performed 
it,  which  would  imply  that  he  had  performed  all  the  things  required 
to  be  performed.  The  plaintiff  must  reply,  and  set  out  a  breach 
of  some  particular  part    He  cannot  assign  several  breaches^  be- 
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OMue liifl  plea  would  be  double;  be  does  not  wuh  to  adaii  ai^^ 
beoMife  none  have  been  perfonned  He  miut^  tberefere,  plead  with 
a  protesfcatioii,  that  k,  by  protestiBg  tbat  the  defendMit  haa  not 
performed  any  part  of  the  award ;  he  may  aaeign  a  partienlar 
breach,  and  still  reaerre  to  himaelf  the  right  of  contesting  the  other 
part  The  iasne  will  then  be  npon  that  particular  part  in  whioh 
the  breadi  is  assigned,  and  yet  it  will  be  incumbent  on  the  defend- 
ant to  prove  the  performance  of  the  other  part^  if  required  to  dosou 


DemuTTer. 

This  brief  sketch  contains  a  summary  view  of  the  doctrine  of 
pleading,  when  the  issue  is  upon  a  matter  of  fact  But  an  issue 
may  be  taken  on  a  point  of  law,  as  well  as  a  matter  of  &ct ;  and 
then  it  is  called  a  demurrer — ^ihat  is,  the  party  admits  all  the  fitets 
to  be  true,  as  stated,  but  submits  that,  in  point  of  law,  there  is  no 
cause  of  action  set  forth  to  whioh  he  is  bound  to  answer.  This  is 
the  best  and  most  oonyenient  mode  of  disposing  of  a  case,  when 
there  is  ooly  some  legal  point  to  be  determined,  and  no  point  of 
jEaot  to  contest  Demurrers  are  of  two  kinds — general  demurrers 
and  special  demurrers.  A  general  demurrer  goes  to  the  whole 
merits  of  the  case,  and  a  special  demurrer  to  the  form  only.  A 
general  demurrer  admits  all  the  facts  in  the  declaration  to  be  true, 
and  submits  that  giving  all  the  allegations  in  the  declaradon,  any 
construction  whatever,  no  cause  of  action  can  be  found  in  it  It 
need  not,  therefore,  set  forth  any  particular  cause  of  demurrer,  be- 
cause the  whole  is  radically  defective.  But  a  special  demurrer  must 
assign  special  causes — that  is,  it  must  set  forth  particularly  wherein 
the  declaration  or  plea  is  defective,  aod  then  the  Court  will  not 
take  notice  of  or  regard  any  causes  except  those  particularly  plead- 
ed. A  person  may  demur  to  a  declaration,  plea,  replication,  or  any 
other  part  of  the  proceedings.  But  whenever  a  demurrer  is  put  in, 
the  Court  will  look  through  all  the  proceedings,  and  see  which  party 
has  committed  the  fftult,  and  will  give  judgment  against  him  who 
has  committed  the  error,  although  he  is  the  party  demurring,  and 
although  he  may  have  good  cause  of  demurrer.  Thus,  for  instance, 
if  a  defendant  put  in  a  special  plea  in  bar,  which  is  not  good,  and 
the  plaintiff  should  demur  to  it,  yet,  if  his  declaration  should  be 
bad,  judgment  will  be  given  for  the  defendant  For  every  person 
coming  into  Court  to  prosecute  a  suit,  must  shew  that  he  has  good 
cause  of  action,  and  every  person  coming  to  defend  one,  must  shew 
that  he  has  a  good  defence.  Whenever,  therefore,  the  legal  right  of 
either  is  brought  into  view,  or  is  called  in  question  by  a  demurrer, 
the  Court  will  not  determine  upon  a  partial  view  of  the  case,  bat 


BY  JUDGE  NOTT-  «13 

will  determine  npcm  the  whole  who  has  the  legal  right  It  is  eaid, 
however,  that  on  a  demorrer  to  a  plea  in  abatement,  the  Oonrt  will 
not  notioe  a  defect  in  the  declaration.  But  thie  must  be  taken  with 
Bome  qoaliflcation.  A  plea  in  abatement  is  not  a  flea  to  the  merits^ 
as  has  already  been  shewn,  and,  therefore,  on  a  demurrer  to  a  plea  in 
abatement,  the  Court  will  not  take  notioe  of  a  defect  in  the  deolarsr 
tion,  in  point  of  form.  If  it  be  radioaU j  defeotive,  so  that  no  cause 
of  action  appears  thereon  to  be  stated,  Ihe  Court  will  take  notice  of 
it  in  any  shape  it  may  be  brought  before  them.  It  has  also  been 
stated  that,  on  a  special  demurrer,  the  Court  will  not  take  notice  of 
any  defects,  except  those  particularly  set  forth ;  but  this  must  be 
understood  of  defects  in  point  of  form.  For  if  the  Court,  on  a 
special  demurrer  to  a  plea,  should  find  a  radical  defect  in  the  decla- 
ration, such  as  would  be  good  on  a  general  demurrer,  although  the 
plea  should  be  defectiye  also,  they  will  overrule  the  demurrer  and 
give  judgment  for  the  defendant. 

A  special  demurrer  only  puts  in  issue  particular  parts  of  the  case, 
and,  therefore,  where  it  is  supported,  the  Court  will,gMierally,  give 
the  party  leave  to  amend.  A  general  demurrer  puts  the  whole 
merits  of  the  case  in  issue,  and,  therefore,  where  it  is  supported,  it 
generally  puts  a  final  stop  to  the  casa  And  yet  it  is  usual  in  this 
State,  on  a  general  demurrer,  to  permit  the  party  to  amend,  if  it 
appear  to  the  Court  that  the  cause  may  have  merits.  But  whether 
they  shall  have  leave  to  amend  or  not)  is  altogether  discretmnary 
with  the  Court 

THIRD  LECTORE.    BaU. 

Hitherto,  the  original  writ  has  been  considered  rather  as  a  sum- 
mons, giving  notioe  to  the  defendant  to  come  in  and  make  his  defence, 
than  as  a  compulsory  process  obliging  him  to  do  so.  The  plaintiff, 
however,  in  many  cases,  has  it  at  his  option  to  give  it  only  the  effect 
of  a  summons,  or  to  require  the  defendant  to  be  actuaUy  and  to  go 
to  jail,  or  to  give  security  for  his  appearance  at  Court  Whenever 
he  chooses  the  latter  course,  the  security  so  given  is  called  the  de- 
fendant's bail. 

To  consider  the  requisites  for  holding  a  person  to  bail,  the  cases  in 
which  it  is  required,  and  the  effect  of  it  when  taken,  will  be  our  next 
oljeot. 

It  will  again  become  necessary  to  recur  to  some  observations 
heretofore  made  on  the  nature  of  proceedings  in  our  Courts,  and  to 
trace  up  the  progress  of  the  law  in  England,  in  this  respect,  in 
order  to  a  correct  understanding  of  the  laws  of  this  State  on  this 
sulgeot    It  may,  therefore,  be  again  observed  that,  according  to  the 
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ancient  proceedings  of  the  Oonrts  in  England,  it  appears  that  tlie 
defendant  was,  in  all  cases,  actaallj  arrested  and  compelled  to  put  in 
bail  for  his  appearance,  and  tbe  plaintiff  was  also  required,  on  his 
part,  to  give  securitj  to  proseeate  the  suit  to  effect,  which  was  called 
his  pledges  to  prosecute.     This  caution,  in  the  barbarous  ages  of 
society,  was  probably  necessary.    But  as  civilization  progressed,  the 
business  of  Courts  became  reduced  to  order  and  method;  and  the 
rights  of  property  better  uDderstood  and  respected,  this  rigor  was 
relaxed,  and  at  length  dwindled  into  mere  form.     Thus  we  see  on 
their  records,  some  fictitious  persons  are  introduced:    such  as 
Thomas  Stokes  and  John  Nokes,  as  pledges  to  prosecute,  and  some 
others  of  the  same  description  entered  as  bail  for  the  defendant,  as 
mere  matter  of  form,  in  compliance  with  this  ancient  custom.     This 
being  the  common  form  in  all  the  proceedings  in  that  country, 
except  where  other  proceedings  are  especially  required,  as  will  be 
hereafter  shewn,  it  has  acquired  for  these  jlctizious  persons  the 
name  of  common  bail.     So  that  when  you  find  the  expression  '^dis> 
charged  on  common  bail,"  an  expression  not  unusual  in  the  English 
books,  you  may  consider  it  as  a  discharge  from  bail  altogether,  as 
the  common  bail  is  "tTor  et  preterea  nUnl.^    But  as  it  was  still 
necessary,  in  many  cases,  that  persons  should  be  actually  arrested, 
several  statutes  have  been  passed  on  the  subject,  regulating  the 
manner  in  which  bail  shall  be  taken,  which  it  is  not  necessary  par- 
ticularly to  notice  here.     It  is  sufficient  to  say  that,  by  the  kw  of 
England,  as  it  now  stands,  a  person  who  sues  out  a  writ  and  is  de- 

SiII^lS^^^^^  ^  ^?1^  *^«  defendant  to  bail,  must  make  affidavit  of  the 
the  sum  and  cause  of  action,  or  how  much  is  actually  due  to  him.     Upon  such 
wliat  not.        affidavit  being  made,  the  sheriff  is  required  to  take  good  and  suffi- 
cient bail,  being  substantial,  responsible  persons,  for  the  appearance 
of  the  defendant  at  Court.     This  is  called  special  bail — but  as 
special  bail  is  divided  into  two  kinds,  as  I  shall  shew  by  and  by,  it 
will  be  better  to  distinguish  this  by  bail  to  the  sherijff^,  or,  as  it  is 
P.  L.  373.    sometimes  called,  bail  below. 

By  an  Act  of  Assembly  of  this  State,  passed  in  the  year  1769, 

it  is  provided  that  no  person,  except  transient  persons,  shall  here- 

^  after  be  held  to  bail  for  any  sum  less  than  fifty  pounds  current 

money, — ^being  about  thirty  dollars ; — and  no  person  shall  be  held  to 

bail  for  debt,  unless  an  affidavit  shall  be  made  before,  and  attested  by, 

some  judge  or  justice  of  the  peace,  and  endorsed  on,  or  annexed  to, 

the  writ  before  service  thereof,  of  the  sum  really  due,  nor  for  any 

Difference  be-  Other  cause,  without  a  judge's  order  on  probable  cause  of  action 

^ooSrseand^  shewn,  to  be  endorsed  on  or  annexed  to  the  said  writ,  expressing 

when  not    the  sum  for  which  bail  shall  be  given.    The  sheriff  having  executed 
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and  retained  the  process  with  his  proceedings  upon  it,  and  having 
taken  bail  for  tho  defendant's  appearance  at  Court,  he  is  required  to 
appear  and  enter  bail  to  the  action,  which  is  the  other  species  of 
bail  spoken  o£  If  the  party  who  has  given  bail  to  the  sheriff  for 
his  appearance,  fail  to  appear  and  enter  bail  to  the  action,  the 
plaintiff  discontinues  his  action,  and  proceeds  either  against  the 
bail  or  against  the  sheriff;  for  the  defendant  is  never  considered  a 
party  in  Court,  until  he  has  entered  bail  to  the  action,  and,  there- 
fore, the  party  cannot  proceed  against  him.  It  is  not  sufficient  that 
he  enter  a  common  appearance  as  in  other  cases.  Indeed,  such  an 
appearance  will  not  be  received.  Nothing  sbort  of  special  bail  to  the 
action  will  satisfy  the  law.  Thus  the  law  now  stands  in  England, 
and  such  was  the  law  of  this  State  until  the  year  1785.  But  before 
i  go  into  a  consideration  of  that  Act,  it  will  be  necessary  to  observe 
that  the  terms  common  bail  and  special  bail  are  there,  for  the  first 
time,  used  in  a  different  sense  from  what  they  have  been  formerly 
understood.  Judge  Pendleton,  who  was  the  author  of  that  Act, 
(commonly  called  the  County  Court  Act)  copied  it  from  the  County 
Court  Act  of  Virginia,  where  it  seems  that  the  bail  to  the  sheriff  is 
called  common  bail,  and  the  bail  to  the  action,  special  bail  In  this 
sense  they  are  to  be  understood  in  the  Act  of  1 785,  and  in  this 
sense  I  shall  use  them  in  future.  By  the  10th  section  of  that  Act, 
it  is  enacted  that,  upon  the  defendant's  failing  to  appear,  the  plain- 
tiff shall  not  discontinue  his  action,  and  proceed  immediately  on  the 
bail  bond,  but  shall  prosecute  his  suit  to  a  judgment  against  the  de- 
fendant ;  and  cannot  proceed  against  the  bail  until  he  has  issued  an 
execution  either  against  the  body  or  goods  of  the  defendant,  on  which 
execution  must  be  a  return  of  nulla  bona  or  non  est  inventus^  as  the 
case  may  be.  And  then  he  is  not  driven  to  an  action  on  the  bail  bond, 
but  may  have  a  ^.  ^  in  the  same  manner  as  against  the  special 
bail.  It  also  gives  leave  to  the  common  bail  to  enter  himself  special 
bail  at  any  time  before  final  judgment,  and  to  surrender  his  princi- 
pal in  discharge  of  himself.  It  may  here  be  observed,  that  the  bail 
to  the  sheriff  in  England,  cannot  surrender  his  principal  until  he 
has  entered  himself  special  baiL  This  clause  of  the  County  Court 
Act,  therefore,  introduced  the  following  alterations  in  the  old  law. 

1.  It  gave  the  name  of  common  bail,  to  the  bail  of  the  sheriff,  and 
Implied  the  term  special  bail,  exclusively  to  the  bail  to  the  action. 

2.  It  authorised,  indeed  required,  the  plaintiff  to  prosecute  his 
action  against  the  defendant  to  judgment  and  execution,  in  case  of 
default  of  appearance,  in  the  same  manner  as  if  he  had  appeared. 

3.  It  required  him  to  endeavour  to  make  the  money  out  of  the 
defendant,  either  by  JL  fa.  or  ca,  so,  before  he  could  resort  to  the 
baiL 
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4.  It  authorised  the  oommon  hail  to  beoome  special  bail,  and  to 
SQirender  his  principal,  at  any  time  before  final  jadgmenl 

5.  And,  lastly,  it  authorized  the  plaintiff  to  proceed  against  the 
common  bail  by  set.  fa.  instead  of  bringing  an  original  action  on 
his  bail  bond. 

Special  bail  and  common  bail,  are  technical  terms,  the  l^gal  im- 
port of  which  is  well  understood.  It  would,  therefore,  seem  a  little 
extraordinary,  to  such  as  are  not  acquainted  with  the  circnmstancea 
attending  the  introduction  of  this  law,  that  the  Legislature  should 
apply  terms  so  well  understood,  in  a  sense  never  before  used,  without 
expressly  stating  that  it  was  their  intention  thus  to  change  their 
meaning.  It  is  probable  that  Judge  Pendleton,  having  been  long 
acquainted  with  the  Virginia  laws,  had  lost  sight  of  the  original 
meaning  of  the  terms,  or  thought  them  understood  here  in  the  same 
sense  as  they  were  there.  It  introduced,  however,  all  that  obscurity 
which  is  apt  to  be  occasioned  by  the  misapplication  of  technical 
terms,  and  from  which  the  doctrine  of  bail  has  never  yet  been  quite 
unveiled  in  this  State.  Perhaps  the  embarrassments  are  removed 
by  an  Act  passed  in  the  year  1809.  That  Act  dispenses  with  the 
necessity  of  entering  special  bail;  but  allows  the  common  bail,  or 
bail  to  the  sheriff,  all  the  privileges  to  which  the  bail  to  the  action 
are  entitled.  So  that  the  distinction  of  common  and  special  bail, 
may  be  considered  as  no  longer  existing  in  this  State. 

It  now  remains  to  shew  what  are  the  existing  laws  of  this  State 
on  the  subject. 

First,  then,  if  a  person  is  desirous  to  hold  a  defendant  to  bail,  in 
an  action  arising  on  contract,  he  must  make  oath  how  much  is  due 
to  hiuL  This  oath  must  be  positive,  and  not  according  to  his  beliel^ 
nor  to  be  ascertained  by  reference  to  any  thing  else.  If  the  cause 
of  action  arises  from  tort,  he  must  swear  to  the  circumstances  of 
the  case,  and  get  a  special  order  from  a  judge  or  commissioner  of 
special  bail,  for  him  to  be  held  to  bail,  specifying  the  sum  in  which 
he  is  required  to  be  bound.  When  either  of  these  requisites  is 
performed,  the  sheriff  is  bound  to  arrest  the  defendant,  and  to  keep 
him  in  custody  until  he  gives  a  bail  bond.  This  bond  is  made 
payable  to  the  sheriff,  with  a  condition  to  be  void  upon  the  appear- 
ance of  the  defendant  at  Court  This  appearance,  it  will  be  recol- 
lected, was  before  the  late  Act,  putting  in  special  bail.  The  under- 
taking of  the  special  bail  was,  that  the  defendant  should  pay  the 
money  or  surrender  himself  up  to  the  sheriff  in  discharge  of  his 
bail ;  or  that  the  bail  would  pay  it  for  him.  So  that  the  bail  to  the 
sheriff  must  now  be  considered  as  bound  in  this  triple  alternative. 
The  defendant  is  considered  as  in  the  custody  of  his  baU,  who  may 
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Borrender  him  np  at  any  time  before  judgment,  or,  indeed,  before  a 
ca.  so,  IB  returned.  The  doctrine  of  bail,  it  appears,  will  be  much 
simplified  by  this  late  law.  The  bail  to  the  sheriff  is  only  in  the 
nature  of  a  security,  that  the  defendant  shall  be  forthcoming  when- 
ever a  judgment  is  obtained,  for  the  bail  has  it  in  his  power  to  dis- 
ohaige  himself  by  deliyering  him  up.  The  sheriff  is  always  bound 
to  receive  him  in  discharge  of  his  security.  The  bail  should  take 
care  to  have  an  exoneretur  entered,  that  his  discharge  may  appear 
on  record.  But  if  he  shall  not  have  surrendered  his  principal  before 
h  ccL  sa,  and  he  should  not  then  be  found,  a  sci.  fa.  may  issue 
against  the  baQ,  to  shew  cause  why  judgment  may  not  be  entered 
against  him,  for  the  defendant,  or  judgment  against  the  principal ; 
and  the  judgment  and  ca.  sa,  returned,  would  be  conclusive  against 
him. 

The  only  way  that  the  bail  can  exonerate  himself  from  liability 
is,  by  surrendering  his  principal.  This  may  be  done  at  any  time 
before  the  return  of  the  execution.  He  should  then  have  his  dis- 
charge entered  of  record,  which  is  called  an  exoneretur.  This 
exoneretur  will  be  condusiwe  evidence  of  this  discharge,  and  is  the 
only  legal  evidence  of  that  faci  For,  as  the  bail  bond  now  is  to  be 
considered  as  a  record,  he  must  also  appear  to  be  discharged  by 
matter  of  record,  that  he  may  be  dissolved  from  his  liability  eo 
ligamine  quo  ligatur. 

With  regard  to  the  extent  of  liability,  the  rule  of  law  is,  that  the 
bail  to  the  sheriff  is  liable  for  principal,  interest  and  costs,  or  to  the 
penalty  of  the  bail  bond.  But  the  bail  to  the  action  is  liable  only 
for  the  sum  sworn  to  and  costs.  Under  our  present  law,  I  suppose 
a  person  would  be  liable  to  the  full  amount  of  the  debt  and  costs,  if 
it  did  not  exceed  the  penalty  of  the  bond.  And  although  he  may 
now  surrender  his  principal,  in  the  same  manner  as  the  bail  to  the 
action  formerly  might,  yet  I  presume  he  may  still  enter  himself 
special  bail  to  the  action,  and  save  the  penalty  of  the  bond. 

By  the  common  law,  a  person  could  only  bring  an  action  on  the 
bail  bond,  if  the  defendant  did  not  appear ;  but  now  he  has  his 
option  to  bring  an  action  or  a  scire  facias. 

If  the  defendant  should  not  appear,  the  Court  will  permit  the 
bail  to  come  in  and  defend  the  suit  for  him;  for  although  he  is 
liable  for  what  the  defendant  does  owe,  he  ought  not  to  be  liable  for 
what  he  does  not  owe.  But  when  once  judgment  has  gone  against 
the  defendant,  it  is  conclusive  against  the  bail;  and  to  an  action  on 
the  bail  bond  or  scire  facias,  he  cannot  set  up  any  defence  which 
might  have  been  made  to  the  original  action. 
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ABANDONMENT. 

Vide£aMwii<,8. 

ACCOMPUCE. 
Vide  EvidemXf  S.    DedanOion,  1. 

ACKNOWLEDGMENT. 

1.  Debt  «i  aeeooot  Mated.^/%a.  Scatnte  of  T«itnimfionB^The  simi  cknMd, 
(one  hundred  and  ei^teen  76  2-3 — 100  doUan,  with  interest  from  the  firat 
of  Maith,  1837,)  aroae,  it  was  alleged,  cm  a  settlement  had  with  the  plaintiff 
bjr  defendant's  intestate,  who  had  been  trustee  ofan  estate  in  which  the  plaintiff 
was  interested:  seren  yean  after  the  aeemal  of  the  canse  of  action,  in  conYer- 
aation  with  a  stranger,  the  intestate  nsed  the  Mowing  wotds^  relied  on  as  an 
acknowledgeineDt,  to  escape  the  bar  oC  the  statote  of  limitations,  Is  wiL  "Joe 
(the  plaintiff^)  need  not  acmple  aboat  owing  me  the  amount,  finr  I  am  owing 
him  money  on  the  trost  estate  with  interest  from  the  day  of  settlement,  (that  is 
the  statement  which  H —  made  at  my  house,)  and  adding  the  interest,  I  owe 
him  three  hundred  doUan." — Hdd  that  the  words  were  not  sufficient  to  identi- 
fy  the  debt  sued  on  with  that  of  which  the  intestate  spok»  — BmU^iafrdT.  Jtwia. .  171 

ACTION. 

Vide  TYvspon  to  7Vy  7VC2e,  3,  3,  4.    lAmUalvms,  Statute  of,  2,    Fnmue,2. 

ADMINISTRATORS  AND  THEIR  SURETIES. 

1.  Where,  upon  application  to  the  Ordinary  by  one  of  the  sureties  of  an  administrer 
tor,  to  be  reliered  from  his  suretyship,  and  thereupon  a  new  bond  was  giren, 
and  a  decree  of  the  Orduiary  had  been  subsequently  rendered  against  the  ad- 
miniatmtor  for  a  devastavU  of  the  estate,  it  is  incumbent  on  the  released  surety 
to  show  that  the  dsTastayit  had  been  committed  subsequent  to  the  date  of  the 
second  bond,  and  that  the  second  bond  was  his  legal  discharge  from  all  acts 
of  maladministration,  on  the  part  of  the  administrator,  subsequent  to  its  dale— 
or  he  must  be  held  to  his  liability  as  surety. — M^Metkin  ▼.  Hvson, 397 

3.  Eyery  step  in  the  process  of  substituting  new  security  for  an  estate,  should  be 
taken  with  a  view  to  proper  notoriety  among  those  interested,  with  perfeot  de- 
libemtion,  and  with  a  suitable  entry  of  record,  according  to  the  requisition  of 
the  Act  of  1839 J&. 

ADMISSIONS. 

1.  Parties  to  a  suit  are  bound  by  admissions  against  their  interest,  respecting  the 
subject  of  the  action ;  and  such  admissions  may  be  proved  by  the  acts  and 
conduct  of  the  parties,  as  well  as  by  their  express  declarations. — Cox  ▼.  BucL, .  367 

3.  Admissions,  prima  facie  conclusive  against  the  party  who  makes  them,  may  be 
explained  or  qualified;  but  if  evidence  for  this  purpose  is  introduced,  the  whole 
is  submitted  to  the  jury,  and  the  liability  of  the  party  decided  by  their  verdict 
a  question  of  evidence J}. 
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3.  Eridenee  of  poiitiTe  fraud,  ii  not  nqoind  to  chaige  a  party  with  hit  adnuMioiit  Jl. 
Tidi^AcknawkdgmimU,h  Sktriff and S/Urifs Sakt^S,  Etteppdfl,  P^€Mmip<ms 3, 3. 

AGENT. 

Vide  Pnndpal  and  Agent,  1. 

AGBEEMENT. 

Vide  lYauds,  SkOnU&f,  1. 
APPORTIONMENT. 

Vide  Bin,  1. 

APPROPRIATION. 

1.  Voluntaiy  pajrmentt,  made  by  an  administFator  to  a  goardiao,  and  leeeived  by 
him  on  account  of  debts  due  to  hia  ward  as  a  distributee  of  both  real  and  pei^ 
sonal  estate,  were  appropriated  |nv  nUa  to  both  debts. — Ordinary  t.  AfCMmn, . .  4M 

fk  If  there  be  sereral  debts,  the  debtor  has  a  ri^  to  appropriate  a  payment  to  the 
discharge  of  any  one  of  them.  But  if  no  speciiic  appropriation  be  made,  and 
none  can  be  inlbrred,  then  the  right  belongs  to  the  creditor  reoeiTing  the  mo- 
ney:   If  there  be  none  by  either  party,  then  the  law  will  apply  it. B, 

ARREST. 

1.  There  is  no  law,  either  of  this  Staie  or  of  the  United  States,  which  eiempts  com- 
missioned officers  in  the  Tolunteer  service,  from  liability  to  arrest  for  debts  or 
coutnctB.—Mues  r,  MeUetL • SIO 

ASSAULT. 

1.  To  ride  a  horse  so  near  to  one  as  to  endanger  his  person,  and  ereate  abelief  in 
his  mind  that  it  was  the  intention  of  the  rider  to  ride  over  him,  would  be  an 
tmanak.'^State  yr,  Sims, 137 

ASSAULT  AND  BATTERY. 

Vide  aUnraeUr,  9;  & 

ASSUMPSIT. 
Vide  ImfHed  Wammi^,  3. 

ATTACHMENT. 

I.  Where  a  party  leried  an  attachment  in  this  State  on  certain  chattels  coTcred  by 
a  deed  of  trust  executed  in  Virginia,  and  endeayoured  to  sustain  his  lien  on 
the  ground  that  the  deed  had  not  been  duly  recorded — the  Court  kdd  the  deed 
good,  because  it  did  not  appear  that  the  trustee  did  not  originally  derive  through 
ii,  a  good  and  legal  title  to  the  chattels  in  dispute— because  it  did  not  appear 
that  it  had  not  been  recorded  as  required  by  the  Registry  Act  of  Viigini*— > 
because  it  did  appear  that  the  attaching  party  had  actual  notice  of  it,  prior  to 
the  attachment ;  and  because  the  parties,  having  been  driven  into  this  jurisdic- 
tion, the  deed  was  good  against  the  lien  of  such  an  attachment,  by  the  law  of 
South  CtacliauL-^MUckair.  Smitk. 06 

ATTESTATION. 

Vide  11^  3. 

ATTORNEY. 

Tide  iViimu,  11. 
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Vide  Easemenlt  3. 

ACCOMPLICE. 
Vide  Evidence,  5.    DedaraHon,  1. 

ACKNOWLEDGMENT. 

1.  Debt  <m  aoeount  atated.— Plfa,  Statute  of  Limitations.— The  8am 
(one  hundred  and  eighteen  76  2-3 — 100  dollars,  with  interest  from  the  fiist 
of  March,  1837,)  aroee,  it  was  alleged,  on  a  settlement  had  with  the  plaintifl 
by  defendant's  intestate,  who  had  been  trustee  of  an  estate  in  which  the  plaintiff 
was  interested:  seren  years  after  the  aeerual  of  the  cause  of  action,  in  conver- 
sation with  a  stranger,  the  intestate  used  the  ibttowing  wordi^  relied  on  as  an 
acknowladgement,  to  esoape  the  bar  of  the  statute  of  limitations,  io  wiL  ''Joe 
(the  plaintiff,)  need  not  scruple  about  owing  me  the  amount,  for  I  am  owing 
him  money  on  the  trust  estate  with  interest  from  the  day  of  settlement,  (that  is 
the  statement  which  H —  made  at  my  house,)  and  adding  the  interest,  I  owe 
him  three  hundred  dollars." — Hdd  that  the  words  were  not  sufficient  to  identi- 
fy the  debt  sued  on  with  that  of  which  the  intestate  spoke  — BraU^iBrd  ▼.  Jama, .  171 

ACTION. 

Vidt  Trespass  to  Try  TUUj  2,  3,  i,    LimUaiitnu,  StatuU  of,2.    Promise,^. 

ADMINISTRATORS  AND  THEIR  SURETIES. 

1.  Where,  upon  application  to  the  Ordinary  by  one  of  the  sureties  of  an  adminlstrap 
tor,  to  be  relieved  from  his  suretyship,  and  thereupon  a  new  bond  was  given, 
and  a  decree  of  the  Ordinary  had  been  subsequently  rendered  against  the  ad- 
minifltrator  for  a  devastaoU  of  the  estate,  it  is  incumbent  on  the  released  surety 
to  show  that  the  devastavit  had  been  committed  subsequent  to  the  dale  of  the 
■econd  bond,  and  that  the  second  bond  was  his  legal  discharge  from  all  acta 
of  maladministration,  on  the  part  of  the  administrator,  subsequent  to  its  datfr— 
or  he  must  be  held  to  his  liability  as  surety. — M*Methin  v.  Huson, 397 

S.  Every  step  in  the  process  of  substituting  new  security  for  an  estate,  should  be 
taken  wiUi  a  view  to  proper  notoriety  among  those  interested,  with  perfect  dfr- 
liberation,  and  with  a  suitable  entry  of  record,  according  to  the  requisition  of 
the  Actof  1839 Jb, 

ADMISSIONS. 

1.  Parties  to  a  suit  are  bound  by  admissions  against  their  interest,  respecting  the 
subject  of  the  action ;  and  such  admissions  may  be  proved  by  the  acts  and 
conduct  of  the  parties,  as  well  as  by  their  express  declarations.— Oox  v.  Buck. . .  367 

3.  Admissions,  prima  fade  conclusive  against  the  party  who  makes  them,  may  be 
explained  or  qualified;  but  if  evidence  for  this  purpose  is  introduced,  the  whole 
is  submitted  to  the  jury,  and  the  liability  of  the  party  decided  by  their  verdict 
a  question  of  evidence /}. 
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AWARD. 

1.  An  award  made  by  a  majority  of  aibitrators  is  good,-^Pame&  v.  PameU 486 

BAIL. 

1.  In  this  State,  since  the  Act  of  1809,  bail  is,  in  eyery  instance,  (except  bail  for  a 
woman,)  upon  the  footing  of  bail  above.    They  are,  therefore,  to  be  regarded  as 
subject  to  all  the  liabilities,  as  well  as  having  all  the  privileges. — Fletcker  v.  Weaik- 
erhy. 66 

Vide  Variance^  1.    PrcuUXf  11. 

BAILMENT. 

Vide  Hiring,  1,  2,  3. 

BEQUEST. 

1.  A  minor  of  eighteen  years  of  age  may  make  a  valid  bequest  of  his  personal  es- 
tate, by  conforming  to  the  provisions  of  the  Act  of  1824. — Posey  v.  Posey 167 

BILL  OF  EXCHANGE. 

Vide  Notice,  7,  8. 

BLINDNESS. 

Vide  Wm,  1. 

BOUNDARY. 

1.  If  the  boundary  line,  between  adjoining  proprietors,  runs  along  the  centre  of  a 
ditch,  neither  party  is,  of  am/ne,  entitled  to  re-open  more  than  that  half  of  the 
ditch  which  is  on  his  own  side  of  the  line. — Johnson  v.  flofMuzAon. ^SBb 

3.  If  a  right  exists  to  re-open  a  boundary  ditch,  from  which  the  dirt  had  been  origi- 
nally thrown,  part  of  its  length,  on  the  land  of  one  proprietor,  and  the  other 
part  on  that  of  the  adjoining  proprietor,  the  party  exercising  this  right  is  bound 
to  throw  the  dirt  as  it  had  been  originally  thrown &. 

CARRIER. 

Vide  Mandatary,  1. 

CA  SA. 
Vide  Preswmption,  4. 

CASR- 

1.  An  action  on  the  case  jmt  qmd  seroitvum  amisU,  will  lie  against  a  seducer  in  fiivor 
of  a  widowed  mother,  living  with  her  daughter  who  is  over  twenty  one  years 
of  age,  and  is  owner  of  the  establishment,  but  renders  service  to  the  mother 
and  fannlY.^'ViUipigue  v.  Skuler, 463 

CASES  CONSIDERED. 

1.  The  case  of  Sims  v.  Bennett,  Rice  L.  R.  421,  not  to  be  extended. — Cochnm  v. 

Rowndlree 217 

3.  Bank  v.  Bovne,  1  McMul.  429— approved.    Ancrvm  v.  Sloan,  2  Spears,  594,  also 

approved.     T%mas  v.  Wilson,  3  McC.  I66^argument  questioned. — Bank  t. 

BowU 439 

3.  Aiken  v.  Jones,  Harp.  69,  questioned. — M^Colman  v.  WUkes 465 

4.  The  case  of  Slyder  v.  Myers,  (MSS.  Columbia,  Spring  Term,  1828,)  reviewed 
and  reversed. — PiUmer  v.  Harmon 576 

Vide  Practice,  10.    Mortgage,  17. 
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GASHIBB. 

Vide  Prindpal  and  Agenl,2, 

CHAKACTER. 

1.  It  is  a  well  settled  rale  that^  as  evidence  is  to  be  confined  to  the  point  in  issue,  the 
character  of  either  party  cannot  be  inquired  into,  in  a  civil  suit,  unless  it  is 
put  in  issue  by  the  nature  of  the  proceeding  iisell — M*EJenzie  v.  ASen 546 

9.  In  an  action  of  assault  and  battery,  the  defendant  cannot  give  in  evidence  the 
bad  character  of  the  plaintiff,  by  way  of  excuse ;  but  in  mitigation  of  damages, 
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approved.  T%omas  v.  WUion,  3  McC.  166 — argument  questioned. — Bcmk  t. 
Bowie 439 

3.  Aiken  v.  Jones,  Harp.  69,  questioned.— Af'CWjTww  v.  Wtlkes 465 

4.  The  case  of  Slyder  v.  Myers,  (MSS.  Columbia,  Spring  Term,  1828,)  reviewed 
and  reversed. — Fvimer  v.  HariMm 576 

Vide  Practice,  10.    Mortgage,  17. 
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GASHIBB. 

Vide  Prindpal  and  Agent,  S. 

CHARACTER. 

1.  It  is  a  well  settled  rale  that^  as  eTidence  is  to  be  confined  to  the  point  in  issue,  the 
character  of  either  party  cannot  be  inquired  into,  in  a  civil  suit,  unless  it  is 
put  in  issue  by  the  nature  of  the  proceeding  itselC — M'EJenzie  ▼.  AUen. 546 

3.  In  an  action  of  assault  and  battery,  the  defendant  cannot  give  in  evidence  the 
bad  character  of  the  plainlifii  by  way  of  excuse ;  but  in  mitigation  of  damages^ 
he  may  give  in  evidence  the  conduct,  and  even  character,  of  the  plaintiff,  when 
they  form  the  provocation  and  inducement  to  the  trespass...... Ik 

8.  Where,  in  an  action  of  assault  and  battery,  the  character  of  the  plaintiff  had 
been  iixegularly  and  strenuously  urged  in  the  argument  of  counsel,  although 
there  was  no  evidence  on  the  point,  the  Circuit  Judge  properly  noticed  the  &ct 
in  his  instructions  to  the  jury,  that  they  might  not  be  misled  in  determining 
the  amount  of  damages 25. 

Vide  Evidence  f  7. 

CHARLESTON. 

Vide  TbwMtge,  1.    License,  1.     TaokUiant  1,8. 

CIRCUMSTANTIAL  EVIDENCE. 

Vide  ErideTice,  7. 

COMMISSIONERS  OF  CUTS. 

1.  Commissioners  of  Water  Passages  or  Cuts,  are  included  under  the  general  des- 
cription of  Commissioners  of  Roads;  and  it  is  a  part  of  the  official  duty  of  the 
sheriff  to  execute  the  warrants  of  the  former,  as  well  as  those  of  the  latter. — Com- 
missianen  of  New  Tbwn  Cnl  v.  Seabrook 380 

COMMISSIONERS  OF  ROADS. 

Vide  Commisgioners  of  Outs,  1. 

CONDITIONAL  SALE. 

Vide  LimiUiiumSj  Statute  of,  1.    Purehaaer  on  CondUien,  1. 

CONFIRMATION. 

Vide  Evidence,  6. 

CONSIGNEE. 

Vide  Executor,  1. 

CONSTABLE  AND  CONSTABLE»S  SALES. 

Vide  E»ecuMon,  1. 

CONSTRUCTION. 

Vldt  Plantation,  L    DescHpHdm,  6. 

CONSTRUCTIVE  POSSESSION. 

Vide  Ddtvery,  5. 

CONTINUANCE. 

Vide  Practice,  11. 
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AWARD. 

1.  An  award  made  by  a  majority  of  arfoitrators  is  good. — Pamdl  v.  PamdL 486 

BAIL. 

1.  In  this  State,  since  the  Act  of  1809,  bail  is,  in  every  instance,  (except  bail  for  a 
woman,)  upon  the  footing  of  bail  above.    They  are,  therefore,  to  be  regarded  as 
subject  to  all  the  liabilities,  as  well  as  haying  all  the  privileges. — FleUker  v.  VFeoliU 
€f*y. 56 

Vide  Vanance^  1.    Pradiiux^  11. 

BAILMENT. 

Vide  Bxring,  1,  2,  3. 

BEQUEST. 

1.  A  minor  of  eighteen  years  of  age  may  make  a  valid  bequest  of  his  personal  es- 
tate, by  conforming  to  the  provisions  of  the  Act  of  1834. — Posey  v.  Posey. 167 

BILL  OF  EXCHANGE. 

Vide  NoOct,  7,  8. 

BLINDNESS. 

Vide  mC,  1. 

BOUNDARY. 

1.  If  the  boundary  line,  between  adjoining  proprietors,  runs  along  the  centre  of  a 
ditch,  neither  party  is,  of  cownt^  entitled  to  re-open  more  than  that  half  of  the 
ditch  which  is  on  his  own  side  of  the  line. — J(^nsoA  v.  Ha/imaha%, 486 

3.  If  a  right  exists  to  re-open  a  boundary  ditch,  from  which  the  dirt  had  been  origi- 
nally thrown,  part  of  its  length,  on  the  land  of  one  proprietor,  and  the  other 
parton  that  of  the  adjoining  proprietor,  the  party  exercising  this  right  is  bound 
to  throw  the  dirt  as  it  had  been  originally  thrown lb, 

CARRIEK. 

Vide  MandaUury^  1. 

CA  SA 

Vide  Prestmptum,  4. 

CASEi 

1.  An  action  on  the  caseiwr  guod  servUium  amisUj  will  lie  against  a  seducer  in  fiivor 
of  a  widowed  mother,  living  with  her  daughter  who  is  over  twenty  one  years 
of  age,  and  is  owner  of  the  establishment,  but  renders  service  to  the  mother 
and  family.^  Ft2{^7^gv«  V.  SkuUr. 4G2 

CASES  CONSIDERED. 

1.  The  case  of  Sims  v.  BenneU,  Rice  L.  R.  421,  not  to  be  extended.— CbcArow  v. 

RotumUree 217 

3.  Bank  v.  Botmef  1  McMul.  429— approved.    Ancrum  v.  Stoan,  2  Spears,  594,  also 

approved.     T%omas  v.  Wihon,  3  McC.  166 — argument  questioned. — BaiJc  t. 

Bowie 439 

3.  Aiken  v.  Jones^  Harp.  69,  questioned.— M'OZm^n  v.  WiUces 465 

4.  The  case  of  Slyder  v.  Myers,  (MSS.  Columbia,  Spring  Term,  1828,)  reviewed 
and  reversed.— JF\e2m«r  v.  Harmon 576 

Vide  Practice^  10.    Mortgage^  17. 
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GASHIBB. 

Vide  Primdpal  and  Ageni,  S. 

CHARACTER. 

1.  It  is  a  well  settled  mle  that^  aa  eyidence  is  to  be  confined  to  the  point  in  issue,  the 
character  of  either  party  cannot  be  inquired  into,  in  a  civil  suit,  unless  it  is 
put  in  issue  by  the  nature  of  the  proceeding  itself. — M'Kenzie  ▼.  AJOen, 546 

3.  In  an  action  of  assault  and  battery,  the  defendant  cannot  give  in  evidence  the 
bad  character  of  the  plaintiff,  by  way  of  excuse ;  but  in  mitigation  of  damages, 
he  may  give  in  evidence  the  conduct,  and  even  character,  of  the  plaintiff,  when 
they  form  the  provocation  and  inducement  to  the  trespass. Jk 

S.  Where,  in  an  action  of  assault  and  battery,  the  character  of  the  plaintiff  had 
been  irregularly  and  strenuously  urged  in  the  argument  of  counsel,  although 
there  was  no  evidence  on  the  point,  the  Circuit  Judge  properly  noticed  the  fact 
in  his  instructions  to  the  jury,  that  they  might  not  be  misled  in  determining 
the  amount  of  damages B, 

Vide  Evidence^  7. 

CHARLESTON. 

Vide  To>muige^  1.    lAcente^  1.     Taxatun^  1,2. 

CIRCUMSTANTIAL  EVIDENCE. 

Tide  Evidence^  7. 

COMMISSIONERS  OF  OUTS. 

1.  Commissioners  of  Water  Passages  or  Cuts,  are  included  under  the  general  des- 
cription of  Commissioners  of  Roads;  and  it  is  a  part  of  the  official  duty  of  the 
sheriff  to  execute  the  warrants  of  the  former,  as  well  as  those  of  the  latter. — Gmi- 
missionen  of  New  Tbwn  OU  v.  Seabrook. 380 

COMMISSIONERS  OF  ROADS. 

Vide  Ommisaiimen  of  Ouis^  1. 

CONDITIONAL  SALE. 

Vide  LkmioHoHSf  Statute  of,  1.    Purekaser  on  Conditum,  I. 

CONFIRMATION. 
Vide  Evidence,  6. 

CONSIGNEE. 

'^^e  Executor,  1. 

CONSTABLE  AND  CONSTABLE'S  SALES. 

Vide  EnecwkUm,  1. 

CONSTRUCTION. 

Vide  PUtntaUon,  1.    Descnptum,  6. 

CONSTRUCTIVE  POSSESSION. 

Vide  Ddwery,  5. 

CONTINUANCE. 

Vide  Pradice,  11. 
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ABANDONMENT. 

Vide  Easemenlf  3. 

ACCOMPLICE. 

Vide  Evidence,  5.    DedaraHon,  1. 

ACKNOWLEDGMENT. 

1.  D«bt  on  account  •tated.^JPftfOf  Statute  of  Limitationa. — ^The  aom  flaiaifrf, 
(one  hundred  and  eighteen  76  3-3 — 100  dollars,  with  interest  from  the  first 
of  March,  1837,)  arose,  it  was  alleged,  on  a  settlement  had  with  the  plaintiff 
by  defendant's  intestate,  who  had  been  trustee  of  an  estate  in  which  the  plaintiff 
was  interested:  seren  years  after  the  accrual  of  the  cause  of  action,  in  conver- 
sation  with  a  stranger,  the  intestate  used  the  following  words,  lelied  on  as  an 
admoiriedgemeot, to  esc^|ie  the  bar  of  the  statute  of  limitations,  io  wiL  "Joe 
(the  plaintiff,)  need  not  scruple  about  owing  me  the  amount,  for  I  am  owing 
him  money  on  the  trust  estate  with  interest  from  the  day  of  settlement,  (that  is 
the  statement  which  H —  made  at  my  house,)  and  adding  the  interest,  I  owe 
him  three  hundred  dollars." — Hdd  that  the  words  were  not  sufficient  to  identi- 
fy the  debt  sued  on  with  that  of  which  the  intestate  spoke  -^BraH^ord  t.  Jama. .  171 

ACTION. 

Vide  TVespos  to  TVy  Tit2e,  3,  3,  4.    LinUUUions,  StaluU  0/^2.    Promiae,^ 

ADMINISTRATORS  AND  THEIR  SURETIES. 

1.  Where^upon  application  to  the  Ordinary  by  one  of  the  sureties  of  an  administra- 
tor, to  be  relieyed  from  his  suretyship,  and  thereupon  a  new  bond  was  giTen, 
and  a  decree  of  the  Ordinary  had  been  subsequently  rendered  against  the  ad- 
ministrator for  a  devasUani  of  the  estate,  it  is  incumbent  on  the  released  surety 
to  show  that  the  deTastavit  had  been  committed  subsequent  to  the  date  of  the 
•econd  bond,  and  that  the  second  bond  was  his  legal  discharge  from  all  acts 
of  maladministration!  on  the  part  of  the  administrator,  subsequent  to  its  dato— 
or  he  must  be  held  to  his  liability  as  surety. — M^Meehin  v.  Huson. 397 

S.  Every  step  in  the  process  of  substituting  new  security  for  an  estate,  should  be 
taken  with  a  view  to  proper  notoriety  among  those  interested,  with  perfea  d»> 
liberation,  and  with  a  suitable  entry  of  record,  according  to  the  requisition  of 
the  Act  of  1839 JJ. 

ADMISSIONS. 

I.  Parties  to  a  suit  are  bound  by  admissions  against  their  interest,  reelecting  the 
subject  of  the  action ;  and  such  admissions  may  be  proved  by  the  acts  and 
conduct  of  the  parties,  as  well  as  by  their  express  declarations.-— Cox  v.  BtLcL . .  367 

3.  Admissions,  prima  facie  conclusive  against  the  party  who  makes  them,  may  be 
explained  or  qualified;  but  if  evidence  for  this  purpose  is  introduced,  the  whole 
is  submitted  to  the  jury,  and  the  liability  of  the  party  decided  by  their  verdict 
a  question  of  evidence lb. 
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3.  Endence  of  pontiTe  fraud,  u  not  nqaind  to  cliaige  a  party  with  bii  admiMioiis  A. 
Yid»AcJintmledgminUith  laienf  and SkenJPs Saks, B.  Edeppd,!.  P^€Mmip<ms 3, 3. 

AGENT. 

Vide  Prmdpdl  and  Ageni,  1. 

AGREEMENT. 

Vide  FYaitds,  SUOuteif,  1. 

APPORTIONMENT. 

Vide  Hire,  1. 

APPROPRIATION. 

1.  Volttntary  pajrments,  made  by  an  administrator  to  a  goardiao,  and  reeeived  by 
him  on  account  of  debts  doe  to  his  ward  as  a  distributee  of  both  real  and  per- 
sonal estate,  were  appropriated  pro  nUa  to  both  debto.— Onitnary  t.  M'CtUmm, . .  184 

%  If  there  be  several  debto,  the  debtor  has  a  right  to  appropriate  a  payment  to  the 
discharge  of  any  one  of  them.  But  if  no  spediic  appropriation  be  made,  and 
none  can  be  inferred,  then  the  right  belongs  to  the  creditor  reoeiTing  the  mo- 
ney:   If  there  be  noneby  either  party,  then  the  law  will  apply  it A. 

ARREST. 

1.  There  is  no  law,  either  of  this  State  or  of  the  United  States,  which  exempts  com- 
missioned officers  in  the  Tolunteer  service,  from  liability  to  arrest  for  debts  or 
contracU.— Jlfoses  ▼.  M^flett. 310 

ASSAULT. 

1.  To  ride  a  horse  so  near  to  one  as  to  endanger  his  person,  and  ereats  a  belief  in 
his  mind  that  it  was  the  intention  of  the  rider  to  ride  over  him,  would  be  an 
assault.— State  V.  £»NfiiL 137 

ASSAULT  AND  BATTERY. 

Vide  Ckarader,  9;  & 

ASSUMPSIT. 

Vide  Attpked  WarranUf,  3. 

ATTACHMENT. 

1,  Where  a  party  levied  an  attachment  in  this  State  on  certain  chattels  covered  by 
a  deed  of  trust  executed  in  Virginia,  and  endeavoured  to  sustain  hie  lien  on 
the  ground  that  the  deed  had  not  been  duly  recorded — the  Court  AeU  the  deed 
good,  because  it  did  not  appear  that  the  trustee  did  not  originally  derive  through 
u,  a  good  and  legal  title  to  the  chattels  in  dispute— because  it  did  not  appear 
that  it  had  not  been  recorded  as  required  by  the  Registry  Act  of  Viiginia— > 
because  it  did  appear  that  the  attaching  party  had  actual  notice  of  it,  prior  to 
the  attachment ;  and  because  the  parties,  having  been  driven  into  this  jurisdic- 
tion, the  deed  was  good  against  the  lien  of  such  an  attachment,  by  the  law  of 
South  CaroUna.— Mt(cJkeB  V.  £»ms«A. S96 

ATTESTATION. 

VideffZB,3. 

ATTORNEY. 

Vide  IfOMK,  U. 
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AWARD. 

1.  An  award  made  by  a  majority  of  arbitrators  is  good. — Patmdl  y.  PamdL 4S6 

BAIL. 

1.  In  this  State,  since  the  Act  of  1809,  bail  is,  in  every  instance,  (except  bail  fiir  a 
woman,)  upon  the  footing  of  bail  above.    They  are,  therefore,  to  be  regarded  as 
sobject  to  all  the  liabilities,  as  well  as  haying  all  the  privileges. — Mdcher  ▼.  WetUk- 
trby. 66 

Vids  Variance  J 1.    Practice^  11. 

BAILMENT. 

Vide  mnng,  1,  2,  3. 

BEQUEST. 

1.  A  minor  of  eighteen  years  of  age  may  make  a  valid  bequest  of  his  personal  es- 
tate, by  conforming  to  the  provisions  of  the  Act  of  1824. — Posey  v.  Posetf, 167 

BILL  OF  EXCHANGE. 

Vide  Notice,  7,  8. 

BLINDNESS. 

Vide  mC,  1. 

BOUNDARY. 

1.  If  the  boundary  line,  between  adjoining  proprietors,  runs  along  the  centre  of  a 
ditch,  neither  party  is,  of  cowne^  entitled  to  re-open  more  than  that  half  of  the 
ditch  which  is  on  his  own  side  of  the  line. — Johavun  v.  Hommah/ok, 485 

3.  If  a  right  exists  to  re-open  a  boundary  ditch,  from  which  the  dirt  had  been  origi- 
nally thrown,  part  of  its  length,  on  the  land  of  one  proprietor,  and  the  other 
part  on  that  of  the  adjoining  proprietor,  the  party  exercising  this  right  is  bound 
to  throw  the  dirt  as  it  had  been  originally  thrown Jb. 

CARRIER. 

Vide  McmdaUary,  1. 

CA.  SA. 
Vide  Preswmfftumy  4. 

CASEi 

1.  An  action  on  the  case  jwr  qmd  seroiimn  amisUf  will  lie  against  a  seducer  in  fiivor 
of  a  widowed  mother,  living  with  her  daughter  who  is  over  twenty  one  years 
of  age,  and  is  owner  of  the  establishment,  but  renders  service  to  the  mother 
and  family. — VUUpigue  v.  Skuier 4G9 

CASES  CONSIDERED. 

1,  The  case  of  Sims  v.  Bennett,  Rice  L.  R.  421,  not  to  be  extended. — Cochran  v. 

Bowndiree. 317 

3.  Bank  v.  Bowie,  1  McMul.  439 — approved.    Ancrum  v.  ^oan,  2  Spears,  594,  also 

approved.     TTiamas  v.  Wilson,  3  McC.  166— argument  questioned. — BanA;  t. 

Bowie, 439 

3.  Aiken  v.  Janes,  Harp.  G9,  questioned.— Jtf'CoZTJUMi  v.  Wilkes 465 

4.  The  case  of  Styder  v.  HiSyers,  (MSS.  Columbia,  Spring  Term,  1828,)  reviewed 
and  reversed. — F\iJlmer  v.  Hamum 576 

Vide  Practice,  10.    Mortgage,  17. 
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CASHIER. 

Vide  Prindpdl  and  AgefU^  d. 

CHARACTER. 

1.  It  is  a  well  settled  nile  that^  as  eTidence  is  to  be  confined  to  the  point  in  issue,  the 
character  of  either  party  cannot  be  inquired  into,  in  a  civil  suit,  unless  it  is 
put  in  issue  by  the  nature  of  the  proceeding  itself. — M*EJenzie  ▼.  AUen 546 

9.  In  an  action  of  assault  and  battery,  the  defendant  cannot  give  in  evidence  the 
bad  character  of  the  plaintiff,  by  way  of  excuse ;  but  in  mitigation  of  damages, 
he  may  give  in  evidence  the  conduct,  and  even  character,  of  the  plaintiff,  when 
they  fonn  the  provocation  and  inducement  to  the  trespass. JSk 

8.  Where,  in  an  action  of  assault  and  battery,  the  character  of  the  plaintiff  had 
been  irregularly  and  strenuously  urged  in  the  argument  of  counsel,  although 
there  was  no  evidence  on  the  point,  the  Circuit  Judge  properly  noticed  the  fiict 
in  his  instructions  to  the  jury,  that  they  might  not  be  misled  in  determining 
the  amount  of  damages 25. 

Vide  Evidence^  7. 

CHARLESTON. 

Vide  Tonnage^  1.    License,  1.     Tascatiumf  1, 3. 

CIRCUMSTANTIAL  EVIDENCE. 

Vide  Evidence,  7. 

COMMISSIONERS  OF  CUTS. 

1.  Commissioners  of  Water  Passages  or  Cuts,  are  included  imder  the  general  des- 
cription of  Commissioners  of  Roads;  and  it  is  a  part  of  the  official  duty  of  the 
sheriff  to  execute  the  warrants  of  the  former,  as  well  as  those  of  the  latter. — Cemr- 
missumers  of  New  Tovm  OU  v.  Seabrook 380 

COMMISSIONERS  OF  ROADS. 

Vide  Commisaimen  of  OvJts,  1. 

CONDITIONAL  SALE. 

Vide  LkmUOwnSy  Statuie  of,  1.    PurcAaser  on  Condiiium,  1. 

CONFIRMATION. 

Vide  Evidence,  6. 

CONSIGNEE. 

Vide  Executor,  i. 

CONSTABLE  AND  CONSTABLE'S  SALES. 

Vide  Esecutum,  1. 

CONSTRUCTION. 

Vide  PJaniaUon,  1.    Description,  6. 

CONSTRUCTIVE  POSSESSION. 

Yide  Ddivery,  5. 

CONTINUANCE. 

Vide  Practice,  11. 


(m  UTDBX. 

CONTRACT. 

L  After  the  passage  of  the  Act  incoipMating  the  Gheilotte  and  Sooth  Caroliiia 
Rail  Road  Company,  the  defendants  signed  a  aubacription  paper,  by  which 
they  agreed  to  take  stock  to  the  amonnts  attached  to  their  names,  "prorided 
the  saidroad  comes  to  Colombia."  They  did  not  sign  their  names  in  the  snb- 
sciipdon  book,  afterwards  opened,  nor  comply  with  any  other  reqoisilion  of 
the  charter,  but  refused  to  pay  their  sabacriptions.  The  plaintifia  broii|^ 
their  action  against  each  finr  the  two  first  instabnents,  iHuch  wen  demanded  of 
each,  in  the  first  count,  as  a  snbsciiber  to  the  stock  of  the  company,  and  in 
the  second  count,  on  agreement  to  subscribe  to  the  ci^tal  stock.  A  non-anit 
was  ordered  on  circuit,  and  on  appeal  the  Court  sustained  the  order,  A«^dn|^ 
that  the  defendants  could  not,  under  the  charter,  be  considered  ettfacr  aa  stock- 
holders or  as  contractors  with  the  company  in  any  other  capacity.— Ohwfatfc  amd 
S.  C,  R,  R.  Company  \,  Blakdy, dl5 

d.  Whether  a  contract  for  the  sale  of  goods,  be  complete  and  binding,  without  any 
thing  material  remaining  to  be  done  before  dellTcry,  is  to  be  judged  of  by  the 
intention  of  the  parties,  as  indicated  by  the  proof. — Sahlmcm  t.  MiUs  ^  Co 384 

3.  If  actual  or  constructive  delivery  of  the  goods  be  made,  any  lact  as  to  the  par- 
ticulars of  the  contract  of  sale,  or  even  the  whole  contract,  may  be  proved  by 
parol.  So,  under  the  statute  of  fraude,  if  any  portion  of  the  goods  be  ddiver- 
ed  as  a  partof  the  whole  lot  purchased,  the  same  rule  will  apply lb' 

Vide  PlamUr  and  Ovenetr^  1,2.  ImfHed  WanaiUy,  1, 3.  JndebUaUa  Asnmptii,  1. 

COKROBORATION. 

^      Vide  Evidence,  &. 

COSTS. 

1.  Where  the  finding  is  different  on  several  pleas  and  issues,  each  party  is  entitled 
to  have  judgment  and  execution  for  his  costs  on  the  plea  or  pleas  in  which  he 
has  succeeded. — Shamum  t.  Dvnieins 157 

9.  The  apportionment  of  damagea  among  several  defendants  does  not  diminish  the 
mcritof  the  plaintiff's  recovery,  or  lessen  its  amount    The  aggregate  of  all  the 

~  damages  found,  is  the  damage  of  the  plaintiff;  and  if  this  sum  be  not  below 
the  required  amount,  the  plaintiff's  judgment  will  cany  costs.— Bisra  v.  Bam, . . .  169 

3.  If  a  plaintiff's  demand,  shown  to  have  been  properly  within  the  jurisdiction  of 
the  Court,  has  been  reduced  by  discount,  he  Lb  entitled  to  have  his  costs  with 
any  sum  he  may  have  recovered,  however  low. — MUekum  v.  Richardsaiu 254 

4.  Unless  there  be  an  appeal  from  the  decision  of  the  Ordinary,  costs  are  not  given 
bytheActof  1839.— FFa£fcer  y.  Bishop. 280 

Vide  WUness,  6. 

CO-TRESPASSEBS. 

Vide  Damages^  4.  ' 

COURT. 

Vide  i?es  Judicata ^  1. 

COVENANT. 

Vide  Description^  6. 

CREDITOR  OR  PURCHASER. 

Vide  AMtce,  3, 4. 
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DAHAGBa 

1.  WImi*  ik%  cooit  were  of  opinion  that  the  main  finindation  of  a  patf '•  defeaeo 
had  boon  ruled  enoneoutly  in  hie  behalf,  on  the  circnit,  they  refused  to  intev- 
fen  with  the  Teidiet  of  the  jury,  on  the  ground  of  ezoeseiTe  damages.— Aidhar^ 
sonr,BrpugkUm. 1 

d.  The  amount  of  damsges,  a  matter  wherein  no  exact  rule  can  be  applied,  must 
neeessarily  be  left  to  the  jury,  with  proper  admonitions  concerning  their  duty 
to  regard  the  endenoe,  and  to  regulste  their  discretion  by  a  just  view  of  aU 
the  eircumstances.— JMium  ▼.  Hamtak&m. fiS 

3.  If  the  Court  pereeiTes  no  error  in  law,  although  the  case  had  been  sent  back  te 
a  new  trial,  on  the  ground  of  exoessiye  damages,  a  second  Terdict^  higher  than 
thd  tot,  ought  to  stand,  upon  the  prindple  es^pAJtt  it<  jit /ms  itftiMa JIl 

4.  The  fkct  that  the  jury,  after  being  properly  instructed,  as  to  their  right  to  sever, 
in  estimating  damages  against  co-defendants  in  trespass,  returned  a  Terdict  in 
which  no  distinction  was  made  between  them,  shews  that  the  Circuit  Judge 
pioperly  exercised  his  discretion  in  refusing  to  allow  the  case  of  either  to  be 
separately  submitted  to  their  consideration Jft. 

Vide  Verdict.  1.    Pleading,  Q.    7\espass  to  Try  TUie,  6.    Ckarader,  S,  3. 

Malicums  Rrosecmium,  5.    Qfsts,  3. 

DATE. 

Vide  lAmUatiuntt,  SUUwU  of,  3. 

DEBTOR  AND  CEEDITOR. 

1,  A  creditor  is  not  bound,  in  law,  to  accept  a  part  of  his  or  her  debt — Baker  ▼. 

Gatgiu  4*  RtweH 25 

Vide  Teiufer,  1, 3. 

DECLARATIONS. 

1.  One  charged  as  an  accomplice  was  proved  to  have  been  concerned  in  the  com- 
mission of  the  felony.  After  this  proof,  in  corrobomtion  of  his  testimony  as  an 
accomplice,  it  was  h^  competent  to  prove  any  act  or  declaration  of  his  which 
went  to  shew  that  he  and  his  associate  did  commit  the  felony . — State  v.  Ford,  (note. )  517 

3L  Proof  of  declarations  which  shew  the  inception  in  the  mind  of  the  prisoner  of  a 
scheme  of  villainy,  which  is  afterwards  developed  by  an  act  done,  and  for  which 
he  is  on  trial,  is  competent  Remoteness  of  the  time  when  such  declarations  were 
made,  cannot,  in  such  case,  render  them  incompetent ML 

Vide  Effidence,  3, 4. 

DEED. 

1.  A  deed  of  gift,  "in  consideration  of  natural  love  and  affection,"  to  the  children  of 
the  donor,  by  name,  then  living,  which  contained  a  provision  that  any  after- 
bom  children  should  share  equally  with  the  children  then  alive,  and  which 
recited  that  the  donor  had  put  the  said  children,  "in  full  and  peaceable  posses- 
sion," of  the  slaves  which  were  the  subject  of  the  gifl,  was  hdd,  by  its  terms, 
to  rest  the  whole  legal  estate  in  the  children  then  alive,  to  the  exclusion  of 
those  bom  afterwards.— fl^aZI  v.  T%omas 101 

2.  A  deed  is  inter  viva,  and  is  to  take  effect  in  presentL  Such  a  thing  as  a  direct 
and  immediate  gift  of  personalty  to  persons  not  in  esse,  cannot  be J9. 

Yidt  Estate  far  Life,!.    NoUce,l,2,    Desariptian,  1, 2, 3,  4,5.    Prenmptum^  5. 

Pradicef  17.    VokuUary  Conveyance,  1, 2, 3. 
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DELIVERY. 

1.  Where  the  delivery  of  a  gift  is  made  in  this  State,  by  one  who  resides  in  another 
State,  its  validity  must  be  determined  by  our  law,  and  not  by  the  law  i^  the 
State  in  which  the  donor  resides. — Weaikerby  v.  CtfvingUm. 27 

3.  The  delivery  of  goods  to  one  in  consideration  of  his  verbal  promise  to  pay  their 
value  to  another,  is  a  part  execution  of  the  contract,  which  takes  it  out  of  the 
statute  of  tiauds. — Tfkofnstm  v.  Oordcn 196 

3.  By  the  delivery  of  a  chattel  to  one,  as  a  gift  for  another,  the  title  of  the  donor  is 
transferred  to  the  donee,  when  the  latter  assents  to  the  gift. K. 

4.  A  father  intending  to  benefit  his  daughters,  delivered  to  his  son  certain  chattels; 
the  son,  in  consideration  thereof,  promised  to  pay  his  sisters  the  value  of  the 
chattels,  at  the  death  of  their  father — hdd  that  the  ftuher's  subsequent  receipt 
in  full,  could  not  discharge  the  son's  liability,  nor  his  will  change  or  divest  the 
rights  of  his  daughters JS. 

5.  Trover  for  635  bags  of  Com ;  the  bags  were  admitted  to  contain  2 1-2  bushels 
each.  The  Com  was  a  portion  of  a  certain  quantity  which  had  been  pur- 
chased by  defendants,  to  be  delivered  to  them  at  the  Rail  Road  depot  in 
Charleston.  Plaintiff,  by  virtue  of  the  following  delivery  order  fit>m  them, 
claimed  to  be  the  purchaser  of  the  625  bags.  "Mr.  John  King,  junr.  Agent 
Rail  Road  Company.  Sir :  Please  deliver  to  C.  Sahlman,  six  hundred  and 
twenty-five  bags  of  Com,  consigned  to  us,  and  oblige  O.  Mills  A  Co. 

P.  S. — ^We  are  not  certain  that  all  the  Com  has  arrived  at  the  depot,  but  when  it 

comes,  let  Mr.  S.  have  it  January  25, 1847.*' 
Hdd  that  the  order  sufficiently  identified  the  Com,  and  transferred  to  plaintiff  the 

right  of  property  therein,  and  that  constructive  possession  which  enabled  him 

to  maintain  this  action  for  its  subsequent  conversion  by  defendants. — Sahktum  t. 

MiMs  4' Co 384 

Vide  Mandatary,  1.    Omtract,  2,  3. 

DESCRIPTION. 

1.  Land  of  the  defendant  in  execution,  apparently  a  part  of  the  tract  levied  on  by 
the  sheriff,  which  did  not  increase  it  beyond  the  number  of  acres  specified,  and 
of  which  no  exception  was  made  at  the  sale — ^was  hdd  to  have  been  properly 
conveyed  by  the  sheriff's  deed,  which  included  it  Mdthin  the  tract  described  by 
specific  boundaries. — Bratt/mY.  Clatoson: 127 

2.  The  description  of  land  which  seems  certain,  and  without  ambiguity,  for  any 
thing  appearing  on  the  face  of  the  deed,  is  not  rendered  uncertain  by  extrinsic 
facts lb, 

3.  Where  land  is  designated  with  certainty,  by  definite  boundaries,  the  further  de»> 
cription  of  it  as  "  the  land  on  which  defendant  resided,"  is  merely  incidental 
and  maybe  rejected lb, 

4.  Parol  evidence  is  not  admissible  to  contradict  descriptions  in  a  deed,  which  are 
certain -> &. 

5.  When  a  person  purchases  land  by  metes  and  bounds,  said  to  contain  a  certain 
number  of  acres,  more  or  less,  he  is  entitled  to  all  the  land  within  the  limits, 
whatever  the  number  of  acres  may  be.  Vide  Peay's  exHrs.  v.  Briggs,  2  Mitts 
C.R.9S :   lb. 

6.  In  a  deed  conveying  land,  the  descriptive  part  ascertained  a  whole  tract,  declared 
that  part  of  it  was  claimed  by  Goode,  and  specified  that  the  grantor  '<  only 
conveys  two  hundred  acres  f  that  he  does  not  convey  the  part  claimed  by 
Goode,  but  if  it  should  be  found  that  besides  the  part  so  claimed,  there  is  more 


INDEX.  686 

than  two  hundred  acres,  the  grantee  shall  hare  it:  general  wairanty  of  the 
premises  added.    It  was  found  that  Goode's  claim  coTcred  all  but  one  hundred 
and  forty-two  acres,  and  the  grantee  sued  in  coyenant,  alleging  a  warranty  of 
two  hundred  acres,  and  a  breach  by  reason  of  Goode's  claim*— A«&2  that  a  pro- 
per construction  of  the  deed  disclosed  a  stipulation  that  Goode's  claim  should 
not  cover  more  of  the  tract  than  the  excess  over  two  hundred  acres:  that  there 
was,  in  effect,  a  covenant  warranting  that  quantity,  and  that  the  plaintiff  was 
entitled  to  recover  the  value  of  fifty-eight  acres. — Morris  v.  Owens, 199 

DEVASTAVIT. 

yidb  Admimstralors  and  their  ShureUeSf  1. 

DISCOUNT. 

Vide  Gwfc,  3.    Practice,  7. 

DIVOECE. 

1.  A  divorce,  by  the  law  of  Georgia,  being  grantable  in  a  Court  of  Record,  can  be 
proved  only  by  the  record  of  the  Court  in  which  it  may  have  been  granted. — SUUe 
V.  McEHmurray 33 

DOWER 

1.  Dower  belongs  to  that  division  of  estates  called  real,  as  distinguished  from  per- 
sona^ or  a  mere  chattel  interest — Lamar  y.  Scott 562 

Vide  Lex  RH  sua,  I, 

DRAINS. 

Vide  Water  Qrwrses,  1, 3. 

EASEMENT. 

1.  The  Statute  of  Limitations  can  afford  no  bar  to  an  Easement.— Poritfu  v.  Dwnr 
ham 934 

3.  Whether  a  party  has  abandoned  his  right  to  an  Easement,  is  a  question  of  fact 
and  intention,  proper  for  the  determination  of  the  jury. i^ 

EMBLEMENTS. 

1.  The  com  and  fodder,  the  product  of  the  intestate's  farm,  a  tract  of  land  which 
he  had,  by  deed,  conveyed  to  his  son,  the  defendant,  in  1837,  but  of  which  he 
retained  possession  to  his  death,  in  August,  1845— were  hdd  to  be  unquestion- 
ably his  goods  and  chattels,  to  which  the  plaintiff,  [as  his  administrator,  was 
entitled. — McLavartiY.  McCoU 8 

2.  The  emblements  growing  on  land,  at  the  death  of  a  tenant,  do  not  appertain  to 
the  land,  and  go  to  the  owner  of  the  freehold.  They  belong  to  the  executor  or 
administrator  of  the  tenant    Bouvier  Law  Die.  Title  Emblements B: 

ENTRY. 

1.  Entry  or  re-entry,  without  continued  occupancy,  that  is,  coming  in  and  departing 
so  as  to  leave  the  land  unoccupied,  or  in  the  possession  of  an  adverse  claim- 
ant, is  of  no  avail  in  this  State.    Semble. — McColman  v.  WUkes 465 

EQUITABLE  CONSTRUCTION. 

1.  The  exemption  of  certain  articles  from  " levy  and  sale"  in  all  cases  of  debt, 
provided  for  by  the  4th  section  of  the  Act  of  1823,  entitled  '*  An  Act  to  prohibit 
sheriffs  and  their  deputies  from  purchasing  executions  lodged  in  their  offices, 
and  for  other  purposes" — hdd  to  cover  every  sale  by  operation  of  lav,  which,  di- 
rectly or  indirectly,  is  necessary  for  the  payment  of  a  partjr's  debts. — Kinard  v. 
JlSoore. 193 

79 
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ESCAPE. 

1.  It  ii  not  a  Talid  objection  to  an  indictment  for  an  escape,  that  the  defendant,  ^^o, 
although  not  formidly  appointed  and  qualified  as  a  constable,  had  assumed  to 
act  as  such,  was  charged  therein  with  negligence  as  a  lawful  constable. — SUito  ▼. 
Maderry 144 

S,  In  an  indictment  for  an  escape,  it  is  sufficient  to  set  out  that  the  prisoner  did  es- 
cape ;  and  this  may  be  expressed  by  other  words  besides  erhnt  ad  largum i&. 

ESTATE  FOR  LIFE. 

1.  A  deed  which  ''granted,"  du&  to  the  tenant  and  her  children,  so  long  as  they  or 
dither  of  them  should  survive,  "  the  plantation"  on  which  she  then  resided, 
"together  with  the  house,  outhouses,  and  appurtenances  thereunto  belonging," 
*<with  as  much  land  adjoining  the  improved  plantation,"  &c.  as  they  or 
either  of  them  might  "  have  occasion  to  occupy  for  cultivation,"  "  and  aa 
mudi  timber  for  plantation  purposes  as  might  be  necessary,"  was  kdd  not  to 
convey  a  lift  estate  in  the  whole  traa  (wood  and  cultivated)  of  which  the 
"  improved  plantation"  formed  a  part — Hext  v.  JarreU II 

ESTOPPEL. 

I.  A  party  who  has  expressly,  or  by  his  conduct,  waived  his  clum  or  title  to  pro- 
perty, shall  be  estopped  from  asserting  it  against  a  party  who  has  acted  on  the 
fiuth  of  such  admission. — Cox  v.  Buck, 367 

EVIDENCE. 

1.  That  circumstantial  evidence  is  legally  competent,  which,  although  not  conclusive, 
yet  when  no  explanation  appears,  warrants  the  finding  of  a  jury,  by  the  force 
of  inferences,  (which  when  wholly  unrebotted  are  sometunes  irresistible;)  es- 
pecially in  eases  of  illicit  trading  and  retailing  of  spirits,  in  which  ingenious 
devices  are  so  oMimon.— iSKote  v.  Scata. 106 

Sl  When  no  design  to  misrepresent  is  charged  against  a  witness,  in  eonsequience  of 
his  relation  to  the  party  or  to  the  cause,  evidence  of  similar  statements  made 
by  him  on  former  occasions,  is  not  admissible  to  support  the  truth  of  what  he 
may  testify.— iSitato  V.  Thomas 969 

3.  The  declarations  of  a  deceased  witness,  made  ariie  Uiem  moUtm,  are  admissible  to 
aid  the  presumption  of  a  remote  transaction. — Jones  v.  Jones 315 

4  If  the  donor  had  the  right  to  dispose  of  personal  property,  her  declarations  that 
she  had  done  so  to  the  donee,  are  admissible  in  support  of  his  title Jb, 

5.  The  evidence  of  an  accomplice  is  altogether  for  the  jury,  and  they,  if  they  please, 
may  act  upon  it  without  any  confirmation  of  his  statement — State  v.  Brown. 506 

QwerCf  whether  if  a  jury  after  being  told  they  ought  not  to  convict  a  prisoner  on 
the  uncorroborated  evidence  of  an  accomplice,  should  yet  do  so,  their  verdict 
must  be  supported) lb* 

6.  According  to  a  well  settled  rule,  in  criminal  cases,  if  a  prisoner's  guilt  be  clearly 
made  out  by  proper  evidence,  in  such  a  way  as  to  leave  no  doubt  in  the  mind  of  a 
reasonable  man,  his  conviction  ought  not  to  be  set  aside  because  some  other  evi- 
dence was  received  which  ought  not  to  have  been.  2  Russ.  on  Crimes,  530. — 
SUUe  V.  fbrdf  (note.) 517 

7.  It  is  in  case  of  doubtftil  &cts,  or  to  rebut  the  legal  presumption  of  guilt,  arising 
from  the  possession  of  stolen  articles,  that  a  good  character  proved  in  Court  is  of 
mostefiect, /&• 

Vide  WUnesSf  3,  3,  4.    Jail  J%e.%  1.    AdmissianSf  9. 
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EXECUTION. 

1.  Where  a  constable  had  sold  property  subject  to  the  lien  of  executions  from  the 
Court  of  Common  Pleas,  after  being  warned  by  the  sheriiT  that  he  would  claim  the 
proceeds,  and  the  plaintiff  in  the  executions  had  become  the  purchaser  of  the  pro- 
perty at  his  sale,  it  was  kdd  that  the  constable  was  not  entitled  to  recoyer  the  pro- 
ceeds of  the  sale  from  this  purchaser,  but  that  they  were  applicable  to  the  ezeeu  - 
tions  m  the  sheiiff 's  office,  although  they  had  neyer  been  leried.— XiemmMMf  t. 

Sh4>rU • 313 

Vide  Letifi  4. 

EXECUTOR. 

1.  If  a  consignee  has  a  ri§^t  to  take  the  goods  at  a  stipulated  price,  and  eleets  to 
hold  them  as  consignee,  alter  his  death  his  executor  cannot  elect  to  hold  them  as 
a  purchase. — Bacomf'jRaveny.Sondley. ^..  512 

Vide  WUnm,  12, 15. 

EXECUTORS  AND  ADMINISTRATORS. 

Yide  EmNemenUj  1, 2. 

EXEMPTION. 

Vide  EqtUtable  Omst/rudijon, 

EXONERETER. 

Vide  Variance ^  1,  2. 

PRAUD. 

Vide  implied  WarraiOy,  2,  3.    InsifherU  Ddtors,    Adrnttsions,  3.    MoHgage^  5, 
14, 15,  IS,  18.    Verdut,  2.    Vokmianf  Cmoeyanee,  1, 9,  3. 

FRAUDS,  STATUTE  OF. 

1.  The  statate  of  frauds,  when  it  enacts  that  "  any  agreement  that  is  not  to  be  per* 
formed  within  the  space  of  one  year,  from  the  making  thereof^"  shall  ba  in  wr^       « 
ting,  means  an  agreement  nU  to  be  performed  in  the  space  of  a  year,  end  iiTpiosily 

so  stipulated.  It  must  appear,  wiikinthe  agreement^  that  it  is  not  to  be  peifonned 
tUl  afler  the  year,  to  make  a  note  in  writing  neeeasary.— JlmlM  ▼.  Emkkn^  8 
By/r.  van8,-^T%ompsonr.  Oordoi^ 196 

2.  A  bale  of  cotton,  belonging  to  the  principal,  was  in  the  hands  of  tha  payee  of  a 
joint  note  of  principal  and  surety,  to  meet  the  note ;  the  dsAndani  hscving  da* 
mands  against  the  principal,  made  a  promise  to  the  surety,  that  if  he  was  allowed 
to  take  the  cotton,  he  would^substitute  his  note  for  the  joint  note:  upon  this  agree- 
ment he  received  the  cotton — ^promise  held  not  to  be  within  the  statute  of  frauds. — 
Hindmany, Longford .» 207 

8.  A  promise  is  taken  out  of  the  statute  by  a  new  and  distinct  considention,  eo^es^ 
tensive  with  it,  and  moving  not  to  the  third  person,  but  to  the  promisor;  not  mere      • 
loss  to  the  promisee,  but  gain  to  the  promisor.    In  efiect,  it  is  the  purchase  of 

an  interest,  not  amere  undeitaking  to  pay  the  debt  of  another. lb. 

Vide  Promiae.  1.    Ddivery,  2. 

GIFT. 

Vide  Ddivery,  1. 

GRATUITY. 

Vide  Promise,  3. 
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PABTNERSHIP. 

Vide  Hire,  1. 

PAYMENT. 

Vide  AppropriaHtm,  1,  SL 

PENDENTE  LITE. 

Vide  Trespass  to  Try  TUk^  6. 

PERJURY. 

1.  If  a  plaintiiT  only  swear  that  the  accoont  sued  upon  ia  juat,  to  the  best  of  his  be- 
lief perjury  may  be  assigned  of  such  an  oath.  3  Russ.  on  Crim.  572. — Patrick  y. 
Saufke 147 

9L  Perjury  consists  in  the  fisdse  swearing,  without  any  regard  to  the  form  of  the 
oath;  and  if  it  be  alleged  that  the  oath  was  taken  in  any  particular  form,  the 
statement  is  unnecessary  and  need  not  be  proved.  It  is  sufficient  to  prore 
that  the  defendant  was  duly  sworn J(. 

PERSONAL  PROPERTY. 

Vide  Deed,  1,  & 

PLANTATION. 

1.  The  tenn  ytowtotoii  has  no  precise,  fixed  and  definite  single  meaning;  it  may 
mean  the  whole  body  of  land  (wood  and  cuhivated)  which  a  man  uses  togeth- 
er for  agricultural  purposes,  or  it  may  mean  only  that  part  which  is  cukiTated. 
The  sense  in  which  it  ia  used,  depends  very  much  on  the  oonteact,  or  the  sub- 
ject matter  to  which  it  is  applied. — Hextr,JarrdL 11 

PLANTER  AND  OVERSEER. 

1.  The  fiust  of  an  OTerseer  having  snapped  his  gun  at  the  negro  of  his  employer, 
with  the  intention  to  shoot,  merely  because  the  negro  ran  when  he  was  about 

'  to  whip  him,  was  Add  to  be  sufficient  cause  to  justify  the  employer  in  putting 
an  end  to  his  written  contract  with  the  overseer,  which  stipulated  that  he  was 
to  govern  the  negroes  with  humaiuty  and  Idiidneaa.---B0rac  T.  Lfi(2e. 77 

8.  Where  there  was  a  written  contract  between  a  planter  and  his  overseer,  by  which 
it  was  stipulated  that  the  overseer  was  to  govern  the  negroes  by  the  planter's 
direction,  the  fact  of  the  overseer  having  insulted  the  planter,  for  objecting  to 
his  manner  of  working  the  crop,  was  hdd  to  be  sufficient  to  authorize  the  plan- 
ter in  putting  an  end  to  the  contract • 1^, 

PLEADING. 

1.  Where  the  same  cause  of  action  is  set  forth  in  various  form,  in  sundry  counts, 
neither  of  which  can  alone  sustain  the  verdict,  the  case  will  be  sent  back  for 
a  new  tnal.-^JRawand  v.  BdUnger 373 

SL  YTherever  the  damages  sustained  have  not  necessarily  accrued  from  the  act 
complained  of,  and  therefore  are  not  implied  by  law,  then  the  rule  of  pleading 
is,  that  in  order  to  avoid  surprise  on  defendant,  the  particular  or  special  dam- 
age sustained  and  meant  to  be  relied  on  at  the  trial,  must,  in  general,  be  stated, 
or  else  evidence  of  that  will  be  excluded. i^. 

3.  In  slander  the  words  spoken  were  ''he  swore  to  a  lie" — the  declaration,  under- 
taking to  show  that  they  conveyed  an  imputation  of  peijury,  contained  a  pre- 
fatory averment  of  trial,  &c.,  an  innuendo,  and  between  the  words  and  the  in- 
nuendo an  unskilful  averment  of  the  colloquium  or  connection  between  the 
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wordiandthetnal:  On  the  Circuity  testimony  to  show  this  connection  was  ex- 
cluded and  a  nonsuit  ordered : — the  nonsuit  was  set  aside,  the  connecting  arer- 
ment  being  held  fiee  firom  all  objection,  except  one  that  might  have  been  taken 
on  special  demuirer.— 6W  v.  Hays 458 

4.  Where  it  is  clear  that  the  action  will  not  lie  for  an  objection  i^pearing  on  the  r^ 
cord  that  would  be  &tal  on  motion  in  arrest  of  judgment,  proceedings  that  must 
be  futile  may  be  stopped  by  nonsuiL  But  it  is  not  to  be  encouraged  that  a 
plaintiff  should,  on  motion  for  nonsuit,  take  adrantage  of  matter  that  ought  to 
have  been  set  forth  by  special  demurrer,  or  that  might  have  defeated  the  action 

on  genera]  demurrer. lb. 

5.  Pnij/crf  of  the  letters  of  administration  is  never  necessary  except  where  the  cause 

of  action  accrued  to  the  intestate  or  testator. — TTumai  ▼.  Richardson: 484 

6.  A  special  demurrer  is  not  an  issuable  plea. i&. 

7.  Nothing  need  be  pleaded  jmis  darrien  amttnuance,  but  that  which  will  operate 

as  an  abatement,  or  in  bar  of  the  plaintiff's  action. — StockdaU  y.  Young,  (note.)  501 

Vide  Escape,  1,  3.    Practice,  4, 8.    Perjury,  3.     Variance,  3,  3. 
Indieimeni,  I,  2,  3.    Trespass  to  TVy  TUle,  5. 

POSSESSION. 

1.  Actual  possession  and  constructive  possession  defined :  the  former  may  be  either 
substantial  or  virtual:  possession  of  other  part  by  possession  of  one  part  in 
the  name  of  the  whole  being  virtual.— ilf'CoIiium  v.  Wilkes. 466 

8.  Whatever  an  occupant  has  possession  o^  he  has  actual  possession  ot  When 
possession  exists  by  reason  of  possession  of  part  under  claim  oi  the  whole,  the 
difliculty  is  to  know  its  limits ;  to  their  extent  the  possession  is  actual.  The 
extent  depends  upon  the  circumstances  as  well  as  the  color  of  title,  or  evidence 

of  bounds lb, 

3.  The  extent  of  the  plaintiff's  possession  is  not  affected  by  the  defendant's  show- 
ing an  older  grant,  with  which  neither  party  is  connected i&. 

4.  Two  actual  possessions  of  the  same  land,  viz.  substantial  possession  in  one, 
and  virtual  possession  in  another,  may,  for  a  time,  co-exist    Semite lb. 

5.  The  land  in  dispute  was  part  of  an  old  grant  with  which  neither  plaintiff  nor 
defendant  was  connected;  each  had  actual  possession,  under  his  claim,  outnde 
of  the  disputed  parcel,  which,  under  color  of  title,  was  claimed  by  each ;  both 
had  held  possession  in  opposition  to  the  original  grantee  for  more  than  ten 
years,  and  plaintiff  for  some  three  years  longer  than  defendant;  but  befinre 
the  statutory  right  of  plaintiff  was  matured,  defendant  took  actual  (wssession 
of  the  disputed  tract;  kdd  that  plaintiff,  not  having  had  exclusive  possession 
for  the  full  period  of  ten  years,  could  not  recover  against  defendant;  but  that 
if  plaintiff's  title  had  been  perfected  to  the  whole  of  his  claim  before  defend- 
ant's possession  commenced,  then  his  title  being  good  against  the  original 
grantee,  to  the  whole,  defendant's  entry  would  have  been  an  infraction  of  his 
rights-Owens  v  Brawn  and  Ooode,  (note.) 474 

6.  To  constitute  adverse  possession,  it  is  only  necessaiy  that  the  land  should  be 
held  as  one's  own. — Orayr.  Bates. 4d8 

Vide  Presumption,  1.     Trover,  2.    Mortgage,  5, 14, 15,  16, 18L 
TVesposs  Quare  CLauswm  Pregil,  1,  2,  4,  5,6,  7,8^9.     T\Ue,2. 

PRACTICE. 

1.  On  an  appeal  fSrom  the  decree  of  the  Ordinary,  deciding  in  favor  of  a  will,  the 
collect  practice  vs,  that  the  witnesses  to  the  will  be  first  examined— that  the 
appellant  then  offer  evidence  to  attack  the  will— and  lastly,  that  the  appellee 
give  evidence  in  reply,  and  in  support  of  the  will.    The  appellant  is  not  enti- 
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the  owner**  property,  and  not  by  that  which  the  defimdant  had  impoied  on 

him,  assumed  for  the  puipose  ofconcealmenL «     j^, 

4.  Where  in  an  indictment,  there  is  one  good  count  and  the  others  are  ddecliYe,  if 
4he  proof  applies  to  the  good  count,  judgment  will  be  given  accordingly.  8UUe  t. 
Brvwn, 508 

INSANITY. 

Vide  lAmiiaUonSf  Statute  of ^  5. 

INSOLVENT  DEBTORS. 

1.  Although  an  applicant  for  the  benefit  of  the  Acts  for  the  relief  of  imprisoned  or 
insolvent  debtors,  may  have  practised  a  fraud  in  obtaining  the  very  goods,  the 
value  of  which  was  the  cause  of  action  which  resulted  m  his  arrest,  still  he  is 
•entitled  to  his  discharge  if  he  has  complied  with  the  requisitions  of  the  law  in 
making  a  fair  and  full  surrender  of  all  his  estate,  and  in  having  made  no  fiUse 
conveyances  or  fraudulent  preferences.     FUming  v.  CZas» 3G3 

Vide  PraOUie,  14. 

INTEREST. 

Tide  Trespass  to  7Vy  TUkf  % 

INTEREST  OP  MONEY. 

1.  Wherever  interest,  eo  nomtn^,  is  before  judgment  allowed  by  law  to  attach  to  a 
prinoipai  as  an  incident,  interest  after  judgment  may  be  eoUeeted  nnder  the  Act 
of  1816;  provided  thai  the  quantum  of  the  principal  som  and  the  fiict  el  ils 
having  home  interast  befom  judgment,  tifpuae  with  certainty  firam  the  veidict 
or  other  pxoeeediag  m  the  case.    Bankr,  Bowit 439 

13.  If  the  money  reoovcred  bore  interest,  it  is  imnatenal  that  it  was  seamed  by  a 
bond,  whiehfUnderthe  Act  of  1*799,  must  be  submitted  10  a  jury. i&, 

3.  In  cases  of  bonds  for  performance  of  covenants,  or  for  things  oiMr  than  the  pay- 
ment of  money,  there  is  a  distinction,  aooofding  to  the  natvm  of  the  covenant 
or  thing  to  which  the  obligor  is  bound,  between  cases  where  in  a  certain  stats 
of  focta  found  to  exist,  the  law  requires  the  jury  to  take  interest  as  the  nwaauie 
of  damages,  and  other  cases  where,  within  reasonable  bounds  of  disoetion,  they 
may  take  a  greater  or  less  measure Jb, 

4.  In  covenant  and  assumpsit  the  same  distinction  exists.  Wherever  the  debtor 
may  have  known  how  much,  and  when  to  pay,  interest  eo  nomine  is  allowed.. ...    B, 

5.  In  cases  of  damages  not  capable  of  exact  measore,  a  jury  may  resort  to  a  calcu- 
lation of  interest  in  the  jury  room ;  but  the  verdict  must  be  for  a  fixed  sum,  and 
interest  eonommtf  although  found,  may  by  proper  proceeding  be  got  rid  of. J9, 

C  Whether  interest  is  sllowed  in  a  given  case  is  a  question  of  law;  but  the  com- 
plexion of  the  case  and  the  question  of  interest  may  depend  upon  faets,  which 
can  only  be  known  firom  the  verdict.    Presumptions  in  favor  of  the  verdict. Jb. 

7.  Act  of  1815,  concerning  interest  after  judgment,  construed i^. 

INTEREST  OF  MONEY  AFTER  JUDGMENT. 

Vide  Inieresi,  1,  %  6,  7. 

JAIL  FEES. 

I.  In  the  absence  of  any  proof  to  the  contrary,  tiie  affidavit  of  a  prisoner,  confined 
under  civil  process,  confixmed  by  that  of  the  jailor,  is  snfficient  evidence  of  his 
want  of  any  "  lands,  goods,"  &c  "  whereby  his  maiatenanee  in  jail  can  ba 
defirayed;"  and  the  tender  of  an  assignment  of  all  hiaeatttie,  (thovgh  a  jury 
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bad  fimnd  that  a  part  of  it  had  been  fraudulently  omitted  in  a  foimer  schedule,) 
is  sufficient  under  the  Act  of  1839,  to  justify  his  dischai]ge,  if  the  plaintiff, 
"  after  ten  days  notice,  refuses  to  pay  or  give  security  to  pay*'  the  charges  of 
ihe  sheriff  for  maintaining  him  in  jail.    Robmstm  4*  CkiidweU  t.  Smpsan.,,, « .«  16l1 

JOINT  AND  SEVERAL  LIABILITIES. 

Vide    Practice,  12. 

JUDGE. 

Vide    Set  Of,  I.    Juror,  1.    Damages^  4. 

JUDGMENT. 

Vide   Mortgage,  20. 

JURISDICTION. 

Vide  Costs,  3.  Practice,  la 

JUROR. 

1.  It  is  within  the  sound  discretion  of  the  presiding  Judge,  to  allow  a  juror  to  leaTo 
the  jury  box  for  a  brief  time,  eren  during  the  trial  of  a  capital  case. — StaU  t. 
Anderstm,  Q  Bajl,  565.    State  y.  McElmurray 33 

Vide    WUness,  6. 

JURY. 

1.  The  jury  will  not  be  allowed,  under  the  influence  of  prejudices  and  fkeEngs,.  how- 
erer  honorable  and  praise-worthy,  to  overthrow  the  rules  of  law,  or  diveit  the 
current  of  justice.     Woodward  y.  James. 662 

Vide    Venire  Facias,  I,  2,  3.    New  Trial,  1.   Easemenl,  2.    PracHce,  t8. 

JUS  DISPONENDL 

Vide   HuOand  ^  Wife,  4,  5,  6. 

LANDLORD  &  TENANT. 

1.  A  bond  given  to  the  bailiff  of  a  landlord,  with  a  condition  to  prosecvts  an  action 
of  replevin  &c.,  in  consideration  of  which  he  delivered  up  the  distvess,  hdd  to 

be  equally  binding  as  if  given  to  the  landlord  himself      Bofit  v.  Rum  etoL 98 

2.  The  Statute  of  5  Qeo.  2,  is  a  mere  direction  to  the  sheriff,  where  the  writ  is 
given  to  him,  but  does  not  interfere  with  any  other  arrangement  which  the 
parties  may  enter  into  by  private  agreement,  to  try  the  right  to  distrain. 3^ 

Vide     Drespass  Quare  Ctausum  Fregii,  2. 

LEVY. 

1.  It  is  not  necessary  to  a  levy  that  the  sheriff  should  actually  seize  and  keep  pos- 
session of  the  goods.  It  is  sufficient  if  the  goods  be  in  the  possession  of  the 
defendant,  and  the  sheriff,  havifig  the  power  to  take  them,  with  the  consent  of 

the  defendant,  indorse  a  levy  on  the  execution.     WeaJtherby  v.  Covingtim 27 

2.  It  is  necessary  to  a  levy  that  the  sheriff  should,  by  some  unequivocal  act  or  de- 
claration, assert  his  title  to  the  goods,  under  the  execution,  so  that  the  legal 
possession  and  control  be  manifestly  transfeired  from  the  defendant  to  him lb, 

3.  To  perfect  a  levy,  it  is  not  material  whether  the  right  of  possession  be  acquired 
by  an  actual  exercise  of  official  authority,  or  by  the  voluntary  act  of  the  defen- 
dant   A  written  acknowledgement  of  a  levy  is  as  effectual  as  an  actual  levy, 
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and  if  the  goods,  in  either  case,  remain  in  the  possession  of  the  defisttdant,  he 
is  the  bailee  of  the  sheriff. ;  j^ 

4.  The  copying  of  the  defendant's  acknowledgement  on  the  execution,  is  a  sofBcienC 
indorsement  of  a  levy,  and  the  omission  to  make,  on  other  executions,  a  refer- 
ence to  such  endorsement,  cannot  impair  the  legal  effect  and  validity  of  the 
lew B. 

Ol  The  sheriff,  by  a  levy,  acquires  the  legal  property  in  the  goods  levied  on,  and 
he  may  maintam  an  action  against  the  defendant  and  all  other  persons. Jb. 

LEVY  &  SALE. 

Vide    EquUaUe  Constructiim,     ^ 

LEX  FORL 

Vide    Ddivery,  1.   Mortgage,  4. 

LEX  LOCI  CONTRACTUS. 

Vide  Delivery  f  1.  Mortgage,  4, 6, 13. 

LEX  REI  SITM. 

1.  A  widow  whose  husband  was  domiciled  in  Georgia  and  died  there,  is  neyerthe- 
less  entitled  to  dower  in  all  lands  in  this  State,  whereof  he  was  seized  at  any 
time  daring  the  coverture.    Lamar  v.  ScoU 563 

3.  The  law  of  the  sUus  prevails  in  all  questions  relating  to  real  estate,  whether  the 
controversy  relate  to  the  capacity  of  persons  to  take  and  transfer,  to  the  forma 
and  solemnities  of  passing  the  title,  to  the  extent  of  the  interest  to  be  taken  or 
transferred,  or  to  the  subject  matter,  or  what  are  to  be  deemed  immoveables lb, 

LIABILITY. 

Vide  Qmlract,  1.    Ddioery,  4. 

LICENSE. 

1.  The  granting  or  refusing  a  license  to  retail  spirituous  liquors  within  the  City 
of  Charleston,  is  at  the  discretion  of  the  City  Council.  C%  OnmcU  v.  HoUet^ 
back 355 

LIEN. 

Vide    Mortgage,  30. 

LIFE  ESTATE. 

Vide    EskUe  far  Life.    Hire, 

LIMITATIONS,  STATUTE  OF. 

1.  Where  plaintiff's  intestate  had  made  a  conditional  sale  of  certain  slaves  to  de- 
fendant, and  after  condition  broken,  there  had  been  no  demand  on  the  part  of 
the  intestate,  nor  assertion  of  right  on  the  part  of  defendant,  it  is  plain  that  the 
Statute  of  Limitations  could  not  t)egin  to  run  in  favor  of  defendant's  posses- 
sion, in  the  lifetime  of  the  intestate.    Crawley  v.  LiUkfield 154 

3.  Defendant  promised  to  pay  to  each  of  his  sisters  a  certain  sum  of  money  at  the 
death  of  their  father — hdd  that  the  cause  of  action  did  not  accrue,  nor  the  statute 
of  limitations,  consequently,  begin  to  run.  until  the  death  of  their  father.  Hwmp' 
son  V.  Gordon 196 

3.  An  order  being  w.iihout  date,  it  is  necessary,  on  the  plea  of  the  statute  of  limita- 
tions, to  shew  at  what  time  it  was  given.  The  jury,  from  the  evidence,  are  to 
determine  whether  it  was  within  four  years  before  the  writ  was  sued  out.  Young 
v.Ruff. 311 
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4.  Wbere  an  agent  sufien  damage  from  a  fidlnre  of  the  conBideration  of  a  contraa 
made  for  hia  principal,  the  statate  of  limitations  begina  to  run  in  bar  of  his 
action  against  the  principal,  to  be  refunded  hia  loss,  not  from  the  breach  of  the 
contract,  but  from  the  time  when  the  damage  was  incurred.    Ltgarc  y.  Frcaer. . .  377 

5.  The  plaintiff  having  been  insane  at  the  time  he  was  disseised  of  hia  land  by  the 
defendant  and  those  under  whom  he  claimed,  his  right  of  action  was  saved 
by  the  Statate  of  Limitations,  during  his  insanity,  and  for  one  year  allar ; 
and  whether  the  action  was  brought  in  this  time  b  a  question  for  the  jury. 
Oeodmd  v.  Jfma (note)  479 

LOCATION. 

1.  Where  the  jury  have  discarded  fixed  and  settled  land  marks,  for  a  purely  con- 
jectural location,  a  new  trial  will  be  granted.    Amick  y.  Hdbman 138 

2.  Cluantity,  generally,  cannot  control  a  location.  It  may  be  more  or  less,  still  it 
cannot  tell  yon  where  the  surveyor  went,  or  where  the  parties  intended  to  direct 
him  to  go JBf. 

MAGISTRATE. 

Vide  Practice^  6.    Master  4»  Slave^  1, 2,  3,  4. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  want  of  probable  cause  cannot  be  inferred 
as  a  consequence  from  any  degree  of  malice  that  may  be  shown — although 
the  legal  inference,  pnma  facUf  of  malice  might  be  allowed  from  proof  of  the 
want  of  a  probable  cause.  The  action  rests  confessedly  upon  the  existence 
of  the  one,  and  the  non  existence  of  the  other,  as  distinct  elements ;  the  bur- 
then of  proo^  as  to  both,  being  on  the  plaintiff    Horn  v.  Botm 907 

S.  The  question  of  what  is  probable  cause,  and  whether  the  proof  of  certain  fects 
establishes  the  same  or  not,  is  for  the  Court— always  so  where  facts  are  given. 
The  facts  from  which  the  conclusion  of  law  is  to  be  drawn,  are  to  be  submitted 
to  the  jury  whenever  they  are  doubtful  or  disputed. B. 

3.  In  an  action  for  a  malicious  prosecution,  if  it  appears  that  defendant,  at  the  time 
he  instituted  the  prosecution,  acted  on  information  received  from  others,  which 
was  sufficient  to  excite  a  belief  of  guilt  in  an  impartial  mind,  he  will  not  be 
liable,  although  the  information  should  prove  to  be  false     Sims  v.  McLendon. . .  567 

4  In  an  action  for  malicious  prosecution,  whenever  the  case  depends  on  whether, 
from  all  the  evidence,  th^re  was  probable  cause,  it  should,  in  that  aspect,  be 
presented  to  the  jury  to  decide     Jb, 

5.  In  an  action  for  malicious  prosecution,  evidence  of  the  declaration  of  plaintiff, 
that  he  had,  some  years  before,  inflicted  a  beating  on  his  wife,  was  not  admit- 
ted to  shew  that  defendant  had  probable  cause  for  procuring  an  indictment 
against  him  for  inflicting  a  beating  upon  her,  of  which,  it  was  alleged,  she 
had  died;  neither  was  it  admitted  in  mitigation  of  damages,  as  the  defendant 
did  not  know  or  act  upon  it  when  he  instituted  the  prosecution J&. 

6.  In  an  action  for  malicious  prosecution,  the  fact  that  the  grand  jury  had  returned 
"  no  bill"  against  the  plaintiff,  is  not  frima  facie  sufficient  evidenee  of  the 
want  of  probable  cause  for  the  prosecution  which  had  been  brought  against 
him  by  the  defendant,  so  as  to  save  the  plaintiff  from  a  non-suit  Fukiur  v. 
Harmon 576 

MANDAMUS. 

Vide    Taxes,  1. 
80 
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MANDATARY. 

1.  To  charge  a  mandatary  with  an  artide  lost,  it  is  not  neceasaiy  that,  in  ensj  case, 
the  delivery  ahould  have  been  to  him  individually,  or  to  one  expressly  or  spe-* 
cifically  authorized  to  receive  for  him;  but  an  agency  to  receive  may  be  im- 
plied in  the  same  manner  as  such  agency  may  be  implied  in  relation  to  arti- 
cles which  were  to  be  carried  for  hire.    LUnfd  v  Borden 313 

MASTEB  &  SLAVE. 

1.  The  98th  section  of  the  Act  of  1740,  for  the  government  of  daves,  which  imposes 
A  penalty  on  an  owner  for  refusing  or  neglecting  to  provide  for  his  slaves  suf- 
ficient food  and  clothing,  to  be  recovered  before  a  magistrate,  is  not  unconsti- 
tutional   State  V.  B(noen 573L 

9L  That  section  is  not  repealed  by  the  Act  of  1839,  regulating  the  office  and  duties 
of  magistrates 1ft. 

3.  The  Act  does  not  provide  what  kind  or  quantity  of  food  or  clothing  shall  be  suf- 
ficient I  but  leaves  that  to  be  determined  by  custom ift. 

4.  No  appeal  lies  from  the  decision  of  the  magistrate  in  a  prosecution  under  that 
section » ift. 

MEDICAL  SERVICEa 

Vide    Husband  4*  Wife,  9. 

METES  &  BOUNDS. 

"Vide   Descripticmj  5. 

MILITARY  OFFICERS. 

Vide    Arrest  J 1. 

MINOR. 

Vide  Beqwest,  1. 

MISJOINDER. 

Vide    Pradioe,  13. 

MISUSER. 

Vide    JSrirtw^,  1, 3,  3. 

MORTGAGE. 

1.  A  slave,  with  other  chattels,  was  mortgaged  in  Georgia,  where  mortgagor  and 
mortgagee  both  resided,  (to  secure  payment  of  a  note,  which,  as  the  mortgage 
recited,  was  made  by  the  mortgagor  payable  to  the  mortgagee  at  six  months 
ending  6th  May.)  The  mortgage  was  not  recorded  within  the  time  prescrib- 
ed by  the  Greorgia  Registry  Acts ;  not  till  October  Slst.  Possession  of  the 
slave  remained  with  the  mortgagor.  The  note  was  discounted  in  bank,  partr 
ly  paid  in  May,  and  renewed  for  the  balance  by  another  note  at  six 
months,  payable  in  November.  After  the  6th  May,  the  mortgagor  removed 
the  slave  to  South  Carolina  and  sold  him  to  a  bona  fide  purchaser,  whose  bill 
of  sale  was  never  recorded.  In  October  the  mortgagee  paid  the  renewal  note 
in  bank  before  it  became  due-^seized  the  slave  in  South  Carolina  and  took 
him  to  GJeorgia,  had  his  mortgage  recorded,  and  in  November  had  it  foreclos- 
ed. The  purchaser  sued  the  mortgagee  in  trover,  and  recovered  the  value  of 
the  slave. — H^wi^  v.  OA-nlon 411 
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3.  Georgia  Aetf  eoncenung  Segistry  and  Foieclomre  of  MortgagM  aiaminad. 
Our  Act  of  1843,  concerning  the  recording  of  mortgages,  examined.  Soma 
general  observations  made  about  registry  laws Jb. 

3.  Georgia  Acts  give  no  preference  by  reason  of  registry  after  the  prescribed  time...    B, 

4.  Judgment  of  foreclosure  in  Georgia  can  have  no  relation  back  to  alter  the  rights 
of  these  parties  as  they  subsisted  here  at  the  time  of  the  conversion  for  which 
this  suit  is  brought Jft. 

5.  If  priority  is  transferred  from  an  unregistered  mortgage  to  a  subsequent  unregia' 
tered  bill  of  sale,  the  effect  is  produced  not  by  any  provision  in  the  Georgia 
Registry  Acts  standing  alone,  but  by  badges  of  fraud  detected  in  a  secret  Hen, 
unaccompanied  by  possession,  and  made  mischievous  through  neglect  of  the 
course  prescribed  by  the  registry  laws jS** 

6.  Our  Act  of  1843,  concenyng  the  recording  of  mortgages,  does  not  aflfectifae  mort- 
gage in  this  case,  because  the  lexlod  carUrac6us  governs  as  to  the  TaUdity  of 
Uie  contract  and  the  formalities  essential  to  its  efficiency. , B, 

7.  Under  Registry  Acts,  without  some  express  provision  to  the  contrary,  a  convey* 
ance  or  mortgage  unregistered,  has  preference  over  a  subsequent  judgmanii'— 
and  why * • Ibk 

8.  Distinction  as  to  registry  between  sales  by  delivery,  where  no  writing  is  neceasa- 
ry  by  law,  (although  an  unnecessary  writing  may  have  bean  taken  and  be  in- 
registered,)  and  other  sales  or  mortgages. ift. 

9.  Amortgagee  nndera  Georgia  mortgage  has  no  title;  buthe  hasa  lien^  not  amen 
equity Jh, 

10.  Due  registry  of  the  mortgage  would  be  notice  to  a  purchaser  in  Geoffia.  Qitrnt^ 

as  to  purchaser  in  this  State. B. 

11.  The  incumbrance  which  attaches  at  the  making  of  the  mortgage,  adhens  to  the 
mortgaged  property,  even  in  the  bands  of  a  purchaser,  if  it  be  not  defeated  by 
some  matter  subsequent 3. 

13.  The  lex  lod  governs  as  to  the  nature,  obligation,  interpretation  and  efleets  of  the 
contract,  not  as  to  remedies.  Among  effects  is  a  lien  in  rem,  distinguished 
from  a  mere  right  of  priority  of  payment B, 

13.  The  mortgagee  has  not  the  right  of  seizure  in  Georgia,  but  may  have  in  this  State, 
even  against  a  purchaser,  afler  the  mortgagor  has  voluntarUy  brought  the 
mortgaged  chattel  within  this  jurisdiction.    SemNe B. 

14.  False  appearance  produced  by  possession  retained  by  one  who  has  assigned  peiw 
sonal  property,  raises  a  presumption  of  fraud.    May  be  explained  in  general. .  • . .    B. 

15.  The  mortgage  is  an  explanation  of  possession  retained  by  the  mortgagor  befcra 
condition  broken:  possession  by  mortgagor  afterwards  not  so  strong  as  pooss»> 
sion  by  absolute  vendor:  not  conclusive,  but  a  cireumstanee  to  be  left  to  die 
jury B. 

16.  Disdnction  between  slayes  and  other  chattels,  as  to  possession  by  mortgagor  ^— 
Oases  on  the  subject B. 

17.  Mortgage  held  by  indorser  of  accommodation  note  as  seeurity-^nole  renewed— 
mortgage  stands.    Cbb6  of  Alston  r.  AJtUm  tisaaotd, H. 

18.  In  mortgagee's  explanation  against  a  purchaser,  of  a  possession  prima  fade 
fraudulent,  there  should  appear  on  the  face  of  the  mortgage  the  eircnmstances 
that  would  incorporate  into  the  mortgage  the  subsequent  arrangement  which, 
upon  renewal,  extends  the  time  of  indulgence B, 

19.  Disobedience  of  the  Georgia  Registry  Acts— prepayment  of  the  renewal  noCe-^ 
disturbance  of  the  mortgagor's  sale  without  any  account  given  of  the  other 
mortgaged  chattels,  are  acts  of  the  mortgagee  which,  as  weU  as  the  possession 

of  the  mortgagor  permitted  by  him,  have  been  harmful  to  the  purchaser. B, 
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90.  A  mortgage  is  a  specific  lien,  and  a  judgment  ia  a  general  lien.  Both  may  be 
conaiatently  pursued  until  the  debt  is  satisfied. — SatierwkUe  r.  Kemiedy, 457 

Vide  Notice,  3, 4. 

MORTGAGOR  AND  MORTGAGEE. 

1.  The  mortgagee  of  slaves  may,  after  condition  broken,  enter  upon  the  premises 
of  the  mortgagor,  in  the  night,  and  seize  the  slaves,  if  he  can  do  so  without 
violating  the  criminal  law. — SaiUnokUey.KBfmediif. 457 

Vide  Morigagt,  1,  9, 13, 15, 16, 18, 19. 

NECESSARIES. 

Vide  Htuband  and  Wife,  9, 10. 

NEW  TRIAL. 

1.  When  the  jury  have  found  upon  the  testimony  of  witnesses,  of  whose  credibility 
they  were  the  only  competent  judges,  and  their  verdict  is  confirmed  by  cir- 
cumstances direct,  consistent  and  cumulative,  there  is  no  ground  on  which  to 
remand  the  case  for  anew  trial. — Stale  v  M^Eknurray 33 

3.  An  observation  in  the  charge  of  the  Circuit  Judge  to  the  jury,  which,  in  no  point 
of  view,  could  have  prejudiced  the  appellant,  can  aficnd  no  ground  for  a  new 
tnel.--Crawley  Y,  LUOefield. 154 

3.  When  the  verdict  is  contrary  to  the  law  and  the  evidence*  the  case  will  be  sent 
back  for  a  new  triaL — CUy  CovmcU  y,  HoUefiiack. 355 

4.  New  tridl  ordered,  where  the  Court  confirmed  the  instructions  of  the  Circuit 
Judge,  in  his  statement  of  the  law  which  should  guide  the  jury  in  rendering 
their  verdict;  but  was  equally  divided  on  the  question,  whether  the  evidence 
was  sufficient  to  sustain  the  verdict. — Coz  v.  Buck. 367 

Tide  WUnesSf  1.  Pleading,  1.    Trespaato  TVy  TUle,  1.   Undnu  Infiiuwx,  3.  Locatum,  I. 

NONSUIT. 

Vide  Variance,  1, 3. 

NOTICE. 

1.  Where  one  disposes  of  his  property  by  a  voluntary  deed,  and  afterwards  sells 
the  same  property  to  one  who  had  no  notice  of  the  gift,  for  a  valuable  consi- 
deration, the  gift  is  void. — Casion  v.  Cwiaungham. 60 

3.  The  defenduit  purchased  several  negroes,  which  had  been  levied  on,  firom  one 
who  had  previously,  by  a  voluntary  deed,  given  them  to  another,  reserving  the 
life  estate.  The  defendant  had  no  notice  of  the  deed,  and  the  money  paid  by 
him  for  the  negroes  had  been  applied  to  the  satis&ction  of  the  executions 
against  the  donor— hdd  that  the  defendant  had  a  right  to  stand  on  the  looting 
of  the  creditor  whose  debt  he  had  paid,  and  that  as  to  him  the  deed  was  there- 
fore void lb, 

3.  The  Act  of  1843  deprives  a  prior  mortgagee  of  his  advantage  (unless  his  mort- 
gage  be  recorded  as  it  prescribes)  over  a  subsequent  creditor  or  purchaser 

"  without  notice ;"  but  no  description  of  notice  is  specified. — Barr  etaiY.  Kinard.    73 

4.  It  is  not  necessary,  under  the  Act  of  1843,  that  the  subsequent  creditor  or  pur- 
chaser should  have  notice  of  the  time  when  the  mortgage  was  given,  or  of  the 
amount  to  be  secured,  r^otice  of  the  fiict  that  there  is  an  existing  lien,  of  a 
particular  description,  in  favor  of  a  certain  party,  upon  the  property  in  the 
view  of  one  about  to  become  subsequent  creditor  or  purchaser,  is  aitogether 
equivalent  to  that  required  by  the  Act lb. 
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5.  The  object  of  recording  is  to  giTe  notice;  therefore  where  the  creditor  had  notice 

of  a  deed,  that  shall  stand  in  the  place  of  recording. — WaUace  y.  Craps 266 

6.  The  notice  which  will  stand  in  the  place  of  recording  must  be,  not  necessarily  a 
knowledge  of  the  entire  contents  of  the  deed,  bul  an  expHcU  notice  of  its  exist- 
ence, such  as  the  creditor  would  have  had  if  th»-deed  had  been  recorded — ^no- 
tice that  a  deed  conveying  the  property  has  been  executed,  and  that  the  title 
has  passed  out  of  the  grantor i^. 

7.  If  the  drawer  of  a  bill  or  order,  from  the  time  of  making  it  to  the  time  when  it 
is  due  and  presented  for  acceptance,  has  no  funds  in  the  hands  of  the  drawee, 
prima  facief  he  is  not  entitled  to  notice  of  non-payment — Yongite  y.  Ruff. 31 1 

8.  Funds  in  the  hands  of  the  drawee,  payable  to  the  drawer  as  executor,  will  not  en- 
title the  drawer  to  notice  of  non-payment,  when  he  drew  in  his  individual  ca- 
pacity.     lb, 

9.  Plaintiff,  about  to  purchase  land  at  sheriff's  sale,  was  fully  and  explicitly  notified 
by  defendant,  of  the  existence  of  a  deed  under  which  he  claimed  the  land : 
hddihdX  the  actual  notice  was  sufficient;  and  that  defendant's  deed  was  valid 
as  to  plaintiff,  so  far  as  it  could  be  questioned  for  the  want  of  registry. — Ingram 

Y.  FkiUps  et  al. 565 

Vide  ImpUed  Warranty ^  2.    AtiacAmerUf  1.    Mortgage,  10. 

OFFICE. 

1.  A  relinquishment  of  inheritance  was  hdd,  by  the  Court,  to  be  valid,  although  it 
had  been  executed  before  one  who  had  neglected  to  take  the  oaths  of  office 
upon  his  re-appointment  as  a  Magistrate. — KoUman  v.  Ayer, 91 

8.  It  is  the  appointment  which  confers  the  office;  and  the  law  which  requires  the 
bond  or  the  oath,  is  merely  directory jt, 

3.  Where  the  electing  or  appointing  power  has  conferred  the  office  on  one,  and  he 
is  in  the  actual  discharge  of  its  duties,  without  his  tide  being  questioned  in  any 
legal  way,  the  community  in  which  he  lives  have  a  right  to  regard  him  as  a 
legal  officer,  and  his  official  acts,  as  to  them,  axe  valid. lb. 

ORDINAKY. 

1.  On  appeal  firom  the  decree  of  the  Ordinary,  ordering  a  sale  of  land  for  a  division, 
upon  the  ground  that  the  applicant  had  been  permitted  to  serve  the  summons 
in  partition  on  the  defendant — ^the  Court  refused  to  disturb  the  decree. — Upson  v. 
Horn.,.,, 106 

2.  A  decree  of  the  Ordinary  cures  any  previous  irregularity  not  positively  &taL. .     Jb, 

Vide  Costs,  4.    Administrators  and  their  Sureties,  1, 2. 

OVERSEER. 

Vide  Planter  and  Overseer,  1, 2. 

PAPER  MEDIUM. 

Vide  Taaxs,  21 

PAROL  EVIDENCE. 

Vide  Description,  4.    Contract,  3. 

PARTIES. 

Vide  Admissions,  1, 2, 3.    Estoppel,  1. 

PARTITION. 
Vide  Ordinary,  1. 
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PABTNERSHIP. 

PAYMENT. 

Vide  AppropriaUon,  1, 2. 

PENDENTE  LITR 

Vide  Trespott  (o  Try  TUU^  6. 

PERJURY. 

1.  If  a  plaintiff  only  swear  that  the  account  sued  upon  is  just,  to  the  best  of  his  be- 
lief peijury  may  be  assigned  of  such  an  oath.  3  Russ.  on  Crim.  572. — Patrick  y. 
Smoke 147 

9L  Peijury  consists  in  the  fidse  swearing,  without  any  regard  to  the  form  of  the 
oath ;  and  if  it  be  alleged  that  the  oath  wss  taken  in  any  particular  fonn,  the 
statement  is  unnecessary  and  need  not  be  proved.  It  is  sufficient  to  prore 
that  the  defendant  was  duly  sworn R, 

PERSONAL  PROPERTY. 

Vide  Deed,  1, 8. 

PLANTATION. 

1.  The  teim  fiamiaiiim  has  no  precise,  fixed  and  definite  single  meaning ;  it  may 
mean  the  whole  body  of  land  (wood  and  cultiTated)  which  a  man  uses  togetli- 
er  for  agricultural  purposes,  or  it  may  mean  only  that  part  which  is  cuhivaled. 
The  sense  in  which  it  is  used,  depends  very  much  on  the  context,  or  the  sub- 
ject matter  to  which  it  is  applied.-^B!ezi  t.  JorreB. 11 

PLANTER  AND  OVERSEER. 

1.  The  fiut  of  an  oTerseer  having  snapped  his  gun  at  the  negro  d  his  employer, 
with  the  intention  to  shoot,  merely  because  the  negro  ran  when  he  was  about 

•  to  whip  him,  was  hdd  to  be  sufficient  cause  to  justify  the  employer  in  putting 
an  end  to  his  written  contract  with  the  overseer,  which  stipulated  that  he  was 
to  govern  the  negroes  with  humanity  and  kindness.— -Awm  v.  Ijyde. 77 

9.  Where  there  was  a  written  contract  between  a  planter  and  his  overseer,  by  which 
it  was  stipulated  that  the  overseer  was  to  govern  the  negroes  by  the  planter's 
direction,  the  fiiot  of  the  overseer  having  insulted  the  planter,  for  objecting  to 
hb  manner  of  woiking  the  crop,  was  hetd  to  be  sufficient  to  authorize  the  plan- 
ter in  putting  an  end  to  the  contract i&. 

PLEADING. 

1.  Where  the  same  cause  of  action  is  set  forth  in  various  form,  in  sundry  counts, 
neither  of  which  can  alone  sustain  the  verdict,  the  case  will  be  sent  back  for 
a  new  trial. — JRowand  v.  BdHnger 373 

9l  Wherever  the  damages  sustained  have  not  necessarily  accrued  from  the  act 
complained  of,  and  therefore  are  not  implied  by  law,  then  the  rule  of  pleading 
is,  that  in  order  to  avoid  surprise  on  defendant,  the  particular  or  special  dam- 
age sustained  and  meant  to  be  relied  on  at  the  trial,  must,  in  general,  be  stated, 
or  else  evidence  of  that  will  be  excluded. i^* 

3.  In  slander  the  words  spoken  were  "he  swore  to  a  lie" — the  declaration,  under- 
taking to  show  that  they  conveyed  an  imputation  of  perjury,  contained  a  pre- 
fiUory  averment  of  trial,  &«.,  an  innuendo,  and  between  the  words  and  the  in- 
nuendo an  unskilful  averment  of  the  coUoqqium  or  connection  between  the 
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woida  and  the  trial:  On  the  Circuit,  testimony  to  show  this  connection  was  ex- 
cluded and  a  nonsuit  ordered : — the  nonsuit  was  set  aside,  the  connecting  aver- 
ment being  held  liee  from  all  objection,  except  one  that  might  have  been  taken 
on  special  demurrer. — Oaley.Ha^, 453 

4.  Where  it  is  clear  that  the  action  will  not  lie  for  an  objection  appearing  on  the  re- 
cord that  would  be  fiital  on  motion  in  arrest  of  judgment,  proceedings  that  must 
be  futile  may  be  stopped  by  nonsuit.  But  it  is  not  to  be  encouraged  that  a 
plaintiff  should,  on  motion  for  nonsuit,  take  advantage  of  matter  that  ought  to 
have  been  set  forth  by  special  demurrer,  or  that  might  have  defeated  the  action 

on  general  demurrer. A. 

5.  JPr0/er<of  the  letters  of  administration  is  never  necessary  except  where  the  cause 

of  action  accrued  to  the  intestate  or  testator. — T%omas  v.  Richardson: 484 

6.  A  special  demurrer  is  not  an  issuable  plea. lb, 

7.  Nothing  need  be  pleaded  puis  darrien  eontiiwance,  but  that  which  will  operate 

as  an  abatement,  or  in  bar  of  the  plaintiff's  action. — SUfckdale  v.  Young,  (note.)  501 

Vide  Escape,  1,  3.    Practice,  4, 8.    Perjury,  2.     Variancef  3,  3. 
Jndictmeni,  1,  3, 3.    Trespass  to  TVy  TUk,  5. 

POSSESSION. 

1.  Aetual  possession  and  constructive  possession  defined :  the  former  may  be  either 
substantial  or  virtual:  possession  of  other  pert  by  possession  of  one  part  in 
the  name  of  the  whole  being  virtual. — M^CoLman^,  Wilkes 465 

8.  Whatever  an  occupant  has  possessicm  of,  he  has  actual  possession  o£  When 
possession  exists  by  reason  of  possession  of  part  under  claim  of  the  whole,  the 
difficulty  is  to  know  its  limits;  to  their  extent  the  possession  is  actual.  The 
extent  depends  upon  the  circumstances  as  well  as  the  color  of  title,  or  evidence 

of  bounds lb, 

3.  The  extent  of  the  plaintiff's  possession  is  not  affected  by  the  defendant's  show- 
ing an  older  grant,  with  which  neither  party  is  connected Xb, 

4.  Two  actual  possessions  of  the  same  land,  viz.  substantial  possession  in  one, 
and  virtual  possession  in  another,  may,  for  a  time,  co-exist    SemiU R. 

5.  The  land  in  dispute  was  part  of  an  old  grant  with  which  neither  plaintiff  nor 
defendant  was  connected;  each  had  actual  possession,  imder  his  claim,  outside 
of  the  disputed  parcel,  which,  under  color  of  title,  was  claimed  by  each ;  both 
had  held  possession  in  opposition  to  the  original  grantee  for  more  than  ten 
years,  and  plaintiff  for  some  three  years  longer  than  defendant;  but  before 
the  statutory  right  of  plaintiff  was  matured,  defendant  took  actual  fiossession 
of  the  disputed  tract;  kdd  that  plaintiff,  not  having  had  exclusive  possession 
for  the  full  period  of  ten  years,  could  not  recover  against  defendant;  but  that 
if  plaintiff's  title  had  been  peifected  to  the  whole  of  his  claim  before  defend- 
ant's possession  commenced,  then  his  title  being  good  against  the  original 
grantee,  to  the  whole,  defendant's  entry  would  have  been  an  infraction  of  his 
right — Owens  v  Brown  and  Ooode,  (note.) 474 

6.  To  constitute  adverse  possession,  it  is  only  necessary  that  the  land  should  be 
held  as  one's  own. — Oray  v.  Bates. 498 

Vide  Presumption,  1.     Trover,  3.    Mortgage,  5, 14, 15, 16, 18. 
Trespass  Qiusre  Oaustm  FregH,  1,  3,  4,  5,  6,  7, 8, 9.    TiOe,  3. 

PRACTICE. 

1.  On  an  appeal  from  the  decree  of  the  Ordinary,  deciding  in  favor  of  a  will,  the 
correct  practice  is,  that  the  witnesses  to  the  will  be  first  examined— that  the 
appellant  then  offer  evidence  to  attack  the  will—and  lastly,  that  the  appellee 
give  evidence  in  Rply,  and  in  support  of  the  wilL    The  appellant  is  not  enti- 
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Ued  to  reply  to  the  eridence  last  given,  unless  to  discredit  the  appellee's  wit- 
nesses.— Ffoyd  Y.  Floyd 44 

2.  Where  defendant  dies  after  interlocutoiy,  and  before  final  judgment  against  him, 
the  interlocutory  judgment,  proceeded  on  by  sa.  fa,  under  the  statute  of  1746, 
and  carried  into  a  final  judgment,  must,  in  the  course  of  administration,  be 
postponed  to  any  final  judgment  which  had  been  obtained  against  the  deoea*- 
ed  in  his  lifetime,  or  to  a  judgment  against  his  executor  or  administrator,  if 
such  had  been  obtained  as  of  a  term  previous  to  the  judgment  on  the  ad.  fa. — 
Thomas  t.  M*Ehpee I3l 

3.  The  debts  of  a  testator  or  intestate  are  to  be  paid  according  to  the  rank  which 
they  occupied  at  his  death.  An  interlocutory  judgment  not  ranking  as  a  judg- 
ment, but  merely  as  an  authority  to  have  the  plaintiff's  damages  assessed,  it 
follows  that  the  debt  or  demand  covered  by  it,  must  be  treated  in  the  rank 
which  it  occupies,  as  a  cause  of  action,  not  yet  in  judgment Jft. 

4.  Where  either  party  dies  after  interlocutory  judgment,  and  before  execution  of  the 
writ  of  inquiry,  the  sd.  fa.  under  the  statute  ought  to  be  for  the  defendant,  his 
executors  or  administrators,  to  show  cause  why  the  damages  should  not  be 
assessed  and  recovered  against  them,  and  to  have  the  judgment  of  the  Court 
thereupon.  And  such  judgment  is  not  entered  for  or  against  the  party  himself 
but  for  or  against  his  executors  or  administrators.  Where  the  defendant  dies 
after  interlocutory,  but  before  final  judgment,  two  writs  of  xi.  fa.  must  be  sued 
out  by  the  plaintiff  before  he  can  have  execution ;  one  before  final  judgment 
is  signed,  in  order  to  make  the  executors  or  administrators  parties  to  the  record, 
the  other  aAer  final  judgment  is  signed,  in  order  to  give  them  an  opportunity 
of  pleading  no  assets,  or  any  other  matter  in  their  defence. — Vide  P.  L.  219, 

s<?c.  6,7;   Tidd  Prac.  1117 B. 

5*  Where  two  assaults  are  alleged  in  an  indictment,  the  practice  is  to  require  the 
Solicitor,  after  the  evidence  has  been  heard  in  support  of  each,  and  not  before, 
to  elect  upon  which  he  will  rest  the  case  for  the  State. — State  v.  Sims 137 

6.  In  a  suit  before  a  magistrate,  "in  case  a  witness  is  not,  or  cannot  be  produced," 
to  prove  the  demand,  the  magistrate  may  examine  either  party ;  such  oath  be- 
ing first  proposed  to  the  defendant,  and  upon  his  refusal  to  take  it,  then  to  the 
plaintiff.    Act  of  1839,  sec.  Ib.^Pabick  v.  Smoke. 147 

7.  The  defence  of  partial  fisulure  of  consideration  by  reason  of  deficiency  in  an  arti- 
cle sold,  can,  in  an  action  on  a  note  for  the  pnce,  be  made  only  by  way  of 
discount  or  cross  action :  and  such  defence  may  be  made  by  either  principal  or 
surety  in  the  note,  or  by  both,  according  to  thefonn  of  the  plaintiff's  suit — H^Uhr- 
wn  V.  Richardson. 954 

8.  Defendant  pleaded  the  receipt  of  the  obligee  in  discharge  of  the  bond  sued  upon : 
To  this  plea  in  bar  the  plaintiff  demurred,  and  the  Circuit  Court  overruled  the 
demurrer.  On  appeal  by  defendant,  the  Court  held  that  the  overruling  of 
plaintiff's  demurrer  was  an  error;  but  refused  a  new  trial,  because  the  plain- 
tiff had  been  permitted  to  answer  over  to  the  fact  of  the  receipt,  which  placed 
the  defendant  in  his  proper  position  Under  the  receipt,  and  took  nothing  firom 

his  rights. — Lewis  v.  BaU. S66 

9.  It  is  always  allowable  for  the  appellee  to  show  that  the  final  result  and  conse- 
quence of  an  error  against  himself,  have  eventuated  in  no  wrong  to  the  rights 

of  the  appellant ;  and  he,  therefore,  in  such  a  case,  has  no  cause  of  complaint ....    Ift. 

10.  If,  in  a  matter  of  contract,  where  there  is  no  reduction  by  discount,  a  verdict  be 
rendered,  finding  for  the  plaintiff  a  sum  not  exceeding  $20,  a  non-suit  should 
be  ordered  by  the  Circuit  Court    The  case  of  NoMce  v.  Palmer^  2  BaiL  88, 

in  this  respect,  overruled. — Ovms  v.  Curry 961 

11.  Bail  refused  a  prisoner,  against  whom  a  true  bill  for  murder  was  found  at  the 
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term  duxing  which  he  Bunendexed  himself,  and  demanded  his  trial ;  and  the 

State  allowed  to  continue  the  case  for  want  of  witnesses. — StaU  t.  SMmes. 973 

IS.  In  all  actions  on  written  contractoi  when  the  liability  is  joint  and  seTeral,  and 
that  appears  either  from  the  count,  or  from  the  copy  of  the  writing  filed  with  the 
declaration  or  process,  the  rule  allows  the  plaintiff  Ciiling  to  prove  the  case 
against  all  the  joint  makers,  obligors  or  covenantors,  to  discontinue  as  to  those 
against  whom  there  is  no  proof,  and  even  as  to  others  against  whom  there  may 
be  proof,  and  take  judgment  against  one,  against  whom  the  proof  establishes 
the  contract — FYegman  v.  Clark 981 

13.  Misjoinder  of  counts,  and  general  verdict  for  the  plaintiff:  on  motion  in  arrest 
of  judgment,  the  verdict  was  supported  on  those  counts  to  which  the  evidence 
applied,  and  the  plaintiff  had  leave  to  strike  out  the  others. — Spann  v.  Perry..  .  339 

14.  The  creditor  of  any  person  applying  for  the  benefit  of  the  Prison  Bounds  or  In- 
solvent Debtor's  Acts,  may,  either  in  person  or  by  attorney,  examine  such  ap- 
plicant on  oath,  in  the  presence  of  the  Judge  or  Commissioner  of  qpecial  bail, 
touching  the  truth  of  his  schedule,  &c. ;  and  on  the  trial  of  any  issue  under 
those  Acts,  he  may,  in  like  manner,  re-examine  him  before  the  jury. — JPlaning  v. 

Oifse. sas 

15.  Form  of postea^  judgment  and^./a.  in  case  of  a  penal  bond  submitted  to  the  jury 
under  the  Act  of  1792,  and  Act  of  1815.— BanJfc  V.  AwM. 439 

16.  Whatever  may  be  presumed  after  verdict,  a  party  may  be  allowed  to  prove  to  ob- 
tain the  verdict. — dale  v.  Hays 452 

17.  Where  a  party  undertakes  to  shew  that,  in  point  of  fisict,  a  deed  did  exist,  he 
must  first  prove  such  circumstances  as  will  evidence  the  belief  of  its  existence, 
next,  the  loss  or  destruction,  and  then  the  contents. — SiockdaleT.  Yonmg,  (note.).  501 

18*  In  organizing  a  jury  for  the  trial  of  a  criminal  case,  the  practice  is  to  present  to 
the  prisoner  for  challenge,  the  juries  numbers  one  and  two,  impanneled  and 
sworn,  beginning  with  the  foreman  of  jury  number  one;  and  aAer  these  are 
exhausted  by  challenge,  then' to  present  successively  the  supernumeraries  as 
drawn  on  the  first  day  of  the  term.— jS^oie  v.  Braum 508 

Vide  Variance^  1.  9.     Unsowndness^  9.    Sett  off.     Venire  FadaSj  1,  9,  3,  4. 

AdnUmstrators  and  tAeir  Sureties^  1,  9.  Pleadi'ng,  9,  4, 5.   AdmissUms^  9.  New  Trials  3, 4. 

Danuigesj  1.     Tender^  9.    Juror^  1.     WUness^  1, 5.     Costs,  1.    Implied  Warranty^  3. 

Evidence^  6.    C^arader,  1, 9, 3. 

PRESUMPTION. 

1.  A  possession  for  twenty  years  of  a  part  of  the  land  in  dispute,  in  i«ferenee  to  a 
line,  conflicting  with  another  tract  of  which  another  party  may  be  also  in  ac- 
tual possession,  but  outside  of  the  disputed  territory,  may  be  enough  to  pre- 
sume the  execution  of  a  deed,  conveying  the  land  in  diq>ute  to  the  party  in 
possession.    Slice  v.  Derrick,  9  Rich.  029, — Amick  v.  Hotman. 199 

9.  The  presumption  of  payment,  from  lapse  of  twenty  years,  is  a  presumption  of 
fiict,  but  one  which  has  acquired  an  artificial  force.  In  considering  admissions 
to  rebut  it,  the  same  principles  are  applicable  as  in  considering  admissions  to 
take  a  cause  of  action  out  of  the  statute  of  limitations.--fi5towr  v.  Dwen 448 

3.  After  the  expiration  of  full  twenty  years,  a  mere  acknowledgment  that  the  debt 
has  not  been  paid,  will  not  suffice  to  rebut  the  presumption :  there  must  be  (if 
there  be  no  payment  of  interest,  nor  promise  to  pay,  nor  other  sufilcient  rebut- 
ting circumstance,)  a  distinct  admission  of  the  subsisting  legal  obligation  of 
the  debt,  unaccompanied  by  any  conduct  or  expressions  indicative  of  an  un- 
willingness to  pay. gf 

81 
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appear  that  the  impriaonnieat  oeaeed  in  tome  way  aiikh 

oeptiim  to  the  geneial  infeieDee  of  ntiifiKtipii  from  the  body  tafcoi. 

5.  TVajpev  l0<ry  lilk.-^Thedeleiidant  churned  the  Uo^ 
leksee  to  Jolm  Ndson,  from  the  original  grantee,  made  in  1799,  alao  a  deedaf 
rdeaae  from  the  hein  of  Neiaon  to  John  and  Obadiah  Jacfcsoii,  made  in  180iL 
Theiewaaa  eontinooaa  poeae  won  nndar  Nebon'a  titk  from  1799.  I>eft«A> 
ant  had  had  aetnal  fedis  ftoasio  of  part  of  Um  tract,  daimiag  the  a^ole  of  it, 
from  1819,  neariy  thirty  yean  be&re  the  tzial— 4di  that  the  time  waa 
to  raiae  the  preaomption  of  a  deed,  or  other  inteimediate  oooveyBaeea,- 
that  defendant  had  the  title  of  the  Jadcaooa,  and,  of  oonrae,  of  Neiaon.— -Ivn^  t. 


^  Wheia  the  fee  ia  in  iaane,  the  eontinoed  and  pninterrnpted  pooaeaaiaa  of  the 
land  for  at  leaat  twenty  yeara,  ia  neeeaaary  to  niae  the  legal  preeimiption  of  a 
deed^-^StocfaJofe T.  yMiy,(note.) Sm 

"^de  Htabimd  and  Wife,  6. 

PBINCIPAL  AND  AGENT. 

1.  Defendant,  by  an  agent,  aent  a  letter  containing  a  aom  of  aaoney  to  be  paid  tA 
plaintifis  (merehanta)  in  Hamburg ;  the  agent  met  one  of  the  plaintiffit  in  Edga- 
field,  and  tendered  him  the  letter :  he  declined  reoerving  it  at  that  place,  and  told 
theagenttoddiTer  itto  thehoiiae,ortothePo8tMaaterinHambiiig.  AsUthat 
thia  waa  merely  varying  the  inatmctiona  of  defendant  to  hia  agent,  and  not  dm 
aobatitntion  of  a  new  agency  which  reliered  the  defendant  from  liability,  iqMHi 
the  aabaeqnent  loaa  of  the  money  preriooa  to  ita  deltveiy.— IV^itter  ^  BrmJ^thl  t. 
OrdlsndlMk •.         • •- ..  ••-•  ••  .•  >.  •• ... ..•  ••■•  •....  989 

S.  The  payment  of  overdrafia  by  a  caahier  appointed  to  keep  money,  and  pay  it  to 
the  ehedca  of  peraona entitled  to  draw,  ia,  without aomeipecial  ezcoae,  aTiolaikm 
of  duty.  Mmorr,  The  MaJumiet  Bank,  1  Pet.  46.-*Badl  efSL  Mterft  t.  Orid^.  408 

S.  By  hia  own  act,  whethei  obtaining  a  jndgment  in  the  name  of  hia  principal  or 
any  other  act,  an  agent  cannot  diachargelua  liability A 

4.  An  agent's  right  to  lend  money  being  clear,  a  recognition  of  the  loan,  ia  a  aoit 
between  the  principal  and  the  boirower,  has  no  necessary  tendency,  in  an  en- 
quiry between  the  agent  and  the  principal,  to  show  the  principal's  appiofal  of  the 
aeeurity : A 

5.  If  a  person  sells  goods,  snppoaing,  at  the  time  of  the  contract,  he  ia  deafin^  with 
a  principal,  but  afierwards  discovers  that  the  person  with  whom  he  is  dea&ig  ia 
not  the  principal  in  the  transaction,  but  agent  for  a  third  person,  though  he  may, 
in  the  mean  time,  have  debited  the  agent  with  them,  he  may  afterwaida  reeovtf 
the  amount  from  the  real  principal. — Baam  <f>  Raven  r.  SmuBey 543 

6.  If  a  principal  reacind  the  aale  made  for  him,  and  the  aeller  sue  the  agent  in  tro> 
ver,  he  will  thereby  asaent  to  the  leaciaion.  So  the  agent  may  rfS«^i»iwn  a  par. 
ehaae  on  hia  own  acccrant,  and  refer  all  he  haa  done  to  hia  agency,  and  if  tha 
aeller  aaaent  to  this,  the  goods  aold  will  be  in  the  poaaeasion  of  the  agent  on  da- 
poaite  for  the  aeDer,  who  may  maintain  trover  for  their  converaion A. 

Vide  LimUatumSf  SUUmte  of.  4. 

PRINCIPAL  AND  SURETY. 

Vide  PracUee.  7.     WUness,  6. 

PROBABLE  CAUSE. 

Vide  Malidous  Fraseculian,  1, 2^  3,  4, 5,  6. 
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PBOCESS. 

Vide  OrdUunry,  1. 

PROFERT. 

Vide  Pleadiiigt  5. 

PROMISE, 

1.  A  constable  having  levied  on  a  mare  belonging  to  one  June,  the  defendant 
agreed,  if  he  would  allow  June  to  resume  the  present  possession  of  the  mare, 
he  would  stand  security  for  its  appearance,  to  be  delivered  to  the  constable  on  the 
next  day,  or  pay  the  debt  to  satisfy  which  the  levy  had  been  made— AeU  that 
the  agreement  of  the  defendant  was  an  original  promise,  and  not  within  the  sta- 
tute of  frauds. — ThJidaU  v.  Tauchbary, 177 

9.  If  a  promise  be  made  to  one,  for  the  benefit  of  another,  the  latter  may  sue  on  the 
promise. — Brovm  v.  (yBrieny  1  Rich,  370. — ITkompum  v.  Ckfrdai^ 196 

3.  No  one,  by  pa3ring  an  account  against  another,  can  maintain  an  action  for  the 

amount,  without  the  promise,  express  or  implied,  of  the  original  debtor. — Lewis 
Y,  Lewis, 630 

YideLimiUiHtms,SiiUuUaf,9.    Ddivery.U^i.    Frauds,  SUUmie  of,  ^Z. 

PROOF. 

Vide  lho9fc€^  1.    Arfwtmgw,  1. 

PUIS  DARREIN  CONTINUANCR 
Vide  7>«9NUf  to  TVy  7\flff, 5.    Pkodiitg.r 

PURCHASE. 

Vide  ExecuUfT,  I. 

PURCHASER. 

Vide  Mortgage  1, 10, 11,  13,  la 

PURCHASER  ON  CONDITION. 

1.  A  purchaser  on  condition  stands  as  a  tenant,  and  cannot  dispute  the  title  under 
which  he  entered,  without  some  assertion  of  tick  on  his  part,  such  as  a  refusal  to 
deliver  possession  when  demanded,  or  notice  that  he  holds  in  his  own  right,  and 
not  under  the  vendor.. — Oroio^  v.  Littlejidd. »..  154 

QUANTITY. 

Vide  LocaUojtf  3. 

REAL  ESTATE. 

Vide  Lex  Rei  8iUs^  1. 

RECEIPT. 

1.  In  February,  1843,  P.  confessed  a  judgment  to  B.  for  9300.  B.  soon  after  trans- 
ferred this  judgment  to  G.  for  value  received,  and,  with  the  defendant  as  his  sure- 
ty* &''^^  ^  bond  to  indemniQr  P.  for  the  judgment  so  aiy^^^.  Subsequently 
P.  took  of  B.  a  receipt  in  full  against  the  judgment,  as  if  B.  still  held  it,  an^  P. 
gave  B.  a  receipt  (not  under  seal)  agamst  his  and  defendant's  bond.  After  the  death 
of  P.,  Q.  the  assignee,  collected  the  amount  of  the  judgment  from  his  administra- 
tor. The  admiaistnrtor  then  sued  defendant  upon  the  bond,  lo  recover  the  indsn* 
nity  promised,  and  he  pleaded  in  bar  tiie  reeeipi  which  P.  had  gifw  Against  it 
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to  B.  and  himself— A«U,  that  the  receipt  was  worthless,  and  nothing  more  than 

a  mere  fonn.^i>i0is  T.  B«fl. 266 

3.  Such  circumstances  as  would  lead  a  Court  of  Equity— as  frau     mistake  or  sur- 

priae— may  be  shown,  oi  law,  to  destroy  the  effect  ofa  receipt i^. 

Vide  DeUvery,  4. 

RECORDS. 

Vide  Divorce  J  1. 

REGISTRY  AND  REGISTRY  ACTS. 

Vide  AMux,  3,  4,  5,  6, 9.    AUackmefU^L    Mortgage,  1,2,  Z,  5,6,1,8,10. 

REGISTRY  ACTS  OF  GEORGIA 

Vide  Mortgage,  I,  2,  3,  5, 10. 

REMOTENESS  OF  TIME. 

Vide  Dedaratians,  3. 

REPLEVIN. 

Vide  Landlord  and  Ttnamt,  1, 3. 

RES  JUDICATA 

1.  Constitutionally  and  legally,  the  judgment  of  every  Court,  within  its  jurisdic- 
tion, is  r»  ^^lufiaito. — Upsony,H0m, 106 

RETAILING. 

Vide  iMxnu,  1. 

REVOCATION. 

Vide  Undue  Influence,  2. 

SALES. 

Y'viib  Morigage,%,  Principal  and  Ageni,  6,  6.    ^^arifand  SherijTs  Stdes, 

1,2,3,4,5,6,7. 

SALE  ON  CONDITION. 

Vide  lAmiiatums,  Staiule  of.  1. 

SATISFACTION. 

Vide  Presu$nftion,  4. 

SEAL. 

Vide  Venire  Fadas,  4. 

SEDUCTION. 

Vide  Case,  1. 

SEISIN. 

1.  Oar  ordinary  conTeyances,  without  entry,  confer  seisin  in  deed  forTarious  pur- 
^  poses.— JlfeCMmo*  t.   JVQkes, 465 

SET  OFF. 

1.  Where  the  finding  has  been  different  in  separate  suits  between  the  same  parties, 
the  Court,  in  the  exercise  of  its  discretion,  that  justice  may  be  done,  will  order  the 
sum  found  in  one  case,  in  whole  or  in  part,  to  be  set  off  against  the  costs  of  the 
other  caae.—-i^  t.  Duncatn, 195 
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SBVBEANCB. 

Vide  DamageSf  4. 

SEB^F  AND  SHERIFFS  SALES. 

1.  Whers  the  plaintiff  had  purchased  land  at  sheiiff'B  sale,  as  the  property  of  the 
defendant,  and  the  sheriff's  deed  conveyed  all  the  land,  described  in  the  deed  by 
boundaries,  one  of  which  was  erroneous,  so  &r  as  the  defendant  had  title,  the 
sheriff  conveyed  it  The  deed  was  inoperatiTe  as  to  third  persons  for  any  land 
to  which  the  defendant  had  no  title  at  the  time  of  sale,  but  the  defendant  could 
not  gainsay  the  accuracy  of  the  description. — HaUey  t.  Curry, 99 

9.  Where  the  plaintiff  purchased  the  land  in  dispute,  at  sheriff's  sale,  as  the  pro- 
perty of  the  defendant,  it  is  not  competent  for  the  defendant  to  dispute  the 
V  plaintiff's  title  to  all  the  land  included  in  the  sheriff's  deed,  any  more  than  if  he 
had  conveyed  it  himself. i(. 

3.  A  subsequent  sheriff  has  the  same  power  to  complete  a  sale  of  land,  made  by  a 
former  sherifi^  by  executing  titles  for  the  same,  as  the  former  sheriff  himself  had. 
M^Elmurry  ▼.  Ardis. 2X3 

4.  A  subsequent  sheriff  may  execute  titles  to  land  sold  by  his  predecessor  in  office, 
either  to  the  actual  purchaser,  or  to  his  assignee  or  legal  representative J^^ 

5.  When  a  party,  to  whom  a  purchaser  of  land  at  sheriff 's  sale  had  ordered  the 
sheriff  to  execute  tides,  had  died  before  receiving  them, — ^titles  made  by  a  sub- 
sequent sheriff  to  the  executor  of  the  deceased,  "for  the  uses  and  trusts  of  his 
will,**  were  held  to  be  good • i5, 

6.  If  the  sheriff  make  an  unconditional  delivery  of  a  chattel,  sold  at  sheriff's  sale, 
the  sale  is  thereby  made  complete,  and  the  sheriff  cannot  aAerwaids  reseize 
and  resell  because  the  price  has  not  been  paid.    CoekranT.  Rtmndkm, 317 

7.  Before  the  Act  of  1843,  concerning  mortgages  and  veifoal  agreements,  (whereby 
the  vendor  of  a  chattel,  who  has  parted  with  the  possession,  reserves  to  himself 
an  interest  therein,)  a  verbal  condition,  annexed  by  a  sheriff  to  his  delivery  of  a 
chattel,  sold  at  his  sale,  was  Yoid  per  se  against  a  subsequent  purchaser  without 
notice. 13. 

8.  The  sheriff  cannot  be  made  liable  on  his  contract  of  sale,  without  the  proper 
entry  in  his  sale-book,  required  by  the  sheriff's  Act  of  1839,  or  such  a  clear  and 
explicit  admission  in  writing  as  will  stand  in  place  of  such  entry.  Iktmel  r. 
Bariey. 931 

9.  If  a  purchaser  at  sheriff's  sale  shall  fail  to  comply  with  the  terms,  and  the  sheriff 
do  not,  at  his  risk,  resell,  either  on  the  same  day,  or  on  the  next  succeeding  sale 
day,  unless  he  can  show  that  he  acted  by  the  direction  of  the  plaintiff,  he  cannot 
recover  the  loss  on  the  resale  from  the  de&ulting^  former  purchaser.  Yangue  v. 
Caikearti 304. 

Vide  Ltvy,  1,3,3,  4, 5.    Desayftum,  1.    Witness,  8, 10,    IL    Cammtssumers  of  Cuts,  I 

SIGNATURE. 

Vide  ma,3. 

SLAVES. 

1.  The  Act  of  1740,  which  allows  the  seizure,  &c.  by  "any  person,"  of  the 
articles  of  property  therein  specified,  which  any  slave  "  shall  keep,  raise,  or 
breed  for  the  peculiar  use,  benefit  and  profit  of  such  slave,"  does  not  confer  the 
right  to  enter  the  enclosure  of  the  owner  of  the  slave,  for  the  purpose  of  making 
suchseirure.    Rtekardson  t  BraugkUnk 1 


6tf  INDEX. 

Vide  Maaksr  amd  Slave^  1|  %  3,  i.     l7«Mmdii«,  1, 2.   Mnigage,  16.     Mortgagor 

mtd  Mifrtgag§ef  I. 

SPECIAL  INDENTS. 

Vide  Tkwijl.a.  » 

STEALING  A  SLAVE. 

1.  The  fiMts  of  inTsigliBg,  perauading  a  sUtb  to  leave  kia  owser,  aad  then  cairfkig 
off  the  alaTe  ao  that  hie  owner  is  deprived  of  hia  eervice,  oiake  one  ofienee,  tad 
eonatitute  atealing  a  elave  under  the  Act  of  1754.    Skde  t.  Bhnm, (08 

SUBSEQUENT  CREDITOR  OR  PURCHASER. 

Vide  Notice^  3,  4. 
TAXATION. 
1.  The  year's  income  which  a  citizen  of  Charleston  is  bound  to  return  for  taxa- 
tion, by  the  20th  of  April,  every  year,  is  the  income  of  the  preceding  and  not  of 

the  current  year.    State  ▼.  Effe 39S 

3.  No  buildings  within  the  City  of  Charleston,  whether  on  leased  lands  or  not, 
were  made  liable,  by  the  City  Ordinance  of  1844,  to  taxation,  apart  from  and 
independently  of  the  lands  on  which  they  stand,  except  such  as  were  therein 
specially  subjected  to  such  taxation J&. 

TAXES. 

1.  A  Mmtianrnt  doea  sot  lie  ta  oomqpel  a  Tax  CoUeetor  to  iieoeive  ia  payment  of 
taxea  the  "  special  indenta"  issued  by  the  State  in  1788,  or  pmvi^udy.  SUtU  ▼. 
Pimimy ^ 400 

S.  <*Paper mediam" and '^qpeeial  tndenla" an  distHietaiid 8fl|Murate  ptthUcliafailitiea, 
and  the  latter  are  not,  in  their  origin,  paipQae,  ar  the  liability  they  ejqxeaa,  in- 
cluded in  the  deaoriptioA  of  the  Sunner,  «•  as  to  be,  under  that  head,  veoeivable  in 
the  payment  of  taxes..* lb, 

TENANT  IN  COMMON. 

1.  A  purchaser  from  one  of  several  co-tenants  of  a  part  of  a  tract  cf  land,  without 
reference  to  the  title  of  the  others,  does  not  necessarily  become  a  tenant  in  com- 
mon^  so  as  to  prevent  him  from  perfecting  his  tide  by  adverse  possession,  under 
our  Act  of  liinitations.     Grajf  v.  Bates 496 

TENDER. 

1.  Nodiittg  short  of  an  offiur  to  folly  peiton  the  contraet,  ovidenoed  by  atander  of 
every  thing  AieplaiBtiffia  entitled  to,  is  sufficient    BaUr  y,  iSktqM  ani  RmodL.    S5 

8.  The  law  of  tender  is,  4hat  die  defendant  muat  take  care,  at  hia  peril,  to  tender 
enough,  and  if  he  dtm  ntt,  and  if  the  plaiatiff  replies,  that  there  is  more  dna 
than  ia  tendered,  which  is  tmversed,  the  iasue  will  be  againat  the  defrndaw^ 
and  it  will  be  the  duty  of  the  jury  to  aaaess  for  the  plaintiff  the  sum  due  on  the 
promise;  and  if  it  be  not  covered  by  the  money  tendered,  he  will  have  judg- 
ment for  the  balance A. 

Vide  Ddflar  and  Creditor,  1. 

TITLE. 

1.  Title  shown  in  a  third  person  most,  until  the  owner  or  some  person  under  him 
claims  advantage  of  it,  be  presumed  to  be  in  the  occupant,  whether  the  occupant 
be  defendant  in  trespass  to  try  titles,  or  plaintiff  in  trespass  guare  dausttm /regit. 
M^Coktumr.  WOka, , 466 
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8.  Two  p&noMh«n  «Mka  daim,  bm  nnilMr  atiila^to  luid MTorad by  aa  old 
grant;  each  has  possession  under  his  claim»  outside  of  the  parcel  which  is 
covered  by  both  elaims,  the  plaintiff's  possession  beinf  within  the  old  pant,  tho 
defendant's  outside  of  the  old  grsot,  but  eomniencing  first:  plaintiff,  by  length 
of  possession,  acquires  title  to  the  other  part  of  the  old  grant  which  he  claims, 
but  not  to  that  parcel  of  it  which  is  embraced  by  the  defendant's  claim.  Ownu  t. 
Brotnt^  Oo0ii9,(in  note  lo  this  case.) Jk. 

3.  The  deed,  oontract,  or  plat,  under  which  possession  isacqmnd,  constitutes  color 
of  title,  and  defines  or  shews  the  extent  of  the  occupant's  claim.    Graff  v.  JMes. . .  496 

Vide  ZMtiwy,  3,  4.    Pr€$itmpti^5: 

TITLE,  COLOK  OP. 

Vide  Ttae,3. 

TONNAGE. 

1.  The  duty  imposed  by  the  Ordinance  of  the  Cily  Council  of  Charleston,  which 
provides  that  **  Steam  Packets  and  other  vessels  trading  steadily,  and  peHbnning 
regular  successive  voyages,"  to  this  port,  ''from  the  adjoining  States  of  North 
Carolina  and  Georgia,"  "  shall  pay  to  thge  harbor  master  one  cent  per  ton,  onca 
every  three  mondis,  or  every  quarter,"  is  a  Ummage  duty;  and  the  OitUnance  is  in 
violation  of  the  10th  sec.  of  the  Ist  article  of  the  Constitution  of  the  UnitedStates, 
by  which  it  is  ordained  that  "  no  State  shall,  without  the  consent  of  Congress, 
lay  any  duty  on  tonnage."  Akxander  v.  The  WilmingUin  and  Balrigh  S,  R, 
Compaivjf, ....594 

TEAMNO  WITH  SLAVES. 

Vide  Evidence,  1« 

TRESPASS. 

1.  One  who  officiously  accompaiued  the  deputy  sheriff,  to  aid  in  executing  tiji.fa, 
unnecessarily  at  a  late  hour  of  the  night;  and  who,  against  the  will  of  the  party 
rightfully  in  possession  of  the  property,  entered  his  house  without  the  command 
of  the  deputy,  aroused,  alarmed,  and  insulted  his  fkmily,  and  forcibly  took  the 
property  therefrom,  kdd  to  be  a  trespasser  widiout  justification  or  excuse.  M^EU 
kenneyy.   WytLe 964 

S.  The  unnecessary  stepping  upon  another  man's  soO,  is,  under  ordinary  circum- 
stances, a  trifle  which  the  law  wonld  disiegard;  yet,  where  the  motive  is  bad,  and 
matters  of  aggravation  have  attended  the  entry,  the  least  entry  is  a  trespass; 
and  any  trespass  having  been  established,  the  matters  of  aggravation  may  be 
shewn  to  enhance  the  damages.    Joknaon  y.  HamMkan 4S5 

Vide  Slava,  1. 

TRESPASS  QUARE  OLAUSUM  FREGIT. 

1.  The  plaintiff  had  a  large  grant  which  covered  land  previously  granted  to  one 
Wade,  and  much  more ;  within  the  Wade  grant,  the  plaintiff,  by  his  agents,  had 
actual  occupancy  of  part,  with  a  claim  to  the  whole  within  his  own  grant,  but  not 
long  enough  to  give  title  by  possession  ;  he  knew  of  the  Wade  grant,  and  had 
possession  of  the  paper,  but  no  right  to  it:  one  Tumage,  after  the  plaintiff's 
occupancy  commenced,  acquired  an  adverse  jw^topossessio  of  three  years  duration, 
within  the  Wade  grant,  quit,  and  was  succeeded  by  the  defendant:  the  plaintiff 
brought  trespass  guaire  damsitmfregit  against  the  defendant,  and  his  right  to  main- 
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tain  the  action,  without  other  eridenee  of  title  or  posseanon,  was  nstained. 

M'ColMan  y.WUkes 466 

8.  The  possession  of  an  agent  or  tenant  who  is  not  lessee  of  a  particular  parcel,  bat 
tenant  employed  to  hold  possession  of  the  whole,  is  the  possession  of  the  person 
under  whom  he  holds,  and  will  maintain  trespass  quare  dfousum  fregU  in  thai 
person's  name Ol 

3.  Eridenee  by  the  defendant  that  the  plaintiff  is  holding  without  right,  or  against 
right,  cannot  avail  defendant  in  trespass  quare  dausum  fregU,  unless  he  can 
shew  that  the  right  is  in  himself^  or  some  one  under  whom  he  acted. Ibm 

4.  Possession  of  part  with  claim  to  the  whole,  is  equivalent  to  the  re-entry  of  a  dis- 
siessee — will  maintain  trespass  quare  dausumfregU  against  the  first  trespasser, 
and  soon  as  he  departs,  makes  the  defendant  who  followed  him,  a  trespasser 
upon  an  actual  possession i&. 

5.  Two  persons  in  possession  of  different  parts  of  a  tract,  covered  by  an  older  grant, 
with  which  neither  is  connected,  each  claiming  the  whole:  the  first  occupant 
may  maintain  trespass  qtuire  dauswm  fregit  against  the  other,  and  at  the  expi- 
ration  of  the  statotory  period,  will  have  acquired  title  to  all — ^which,  after  the 
second  occupant  has  held  long  enodgh,  will  be  ousted  only  as  to  ihsb  pedis  ft»- 
sessio  of  the  second.     WUHams  v  McAliUy^  Cheves,  dOO 3. 

6.  Possession  does  not  alwajrs  mean  an  actual  possession,  or  pedis  pntessia.  The 
owner  of  an  entire  tract,  end  occupying  a  part  of  it,  is  in  the  possession  of  the 
who!e — so,  also,  is  the  grantee  of  wild  and  uncultivated  lands;  these  last  are 
usnally  called  constructive  possessions,  for  the  invasion  of  which  treapass 
qtutre  dauswn  fregit  will  lie.     O^vdand  v.  Jones.    (Note.) 479 

7.  The  action  of  trespass  qiuare  dtmswn  fregit  is  founded  on  the  plaintiff's  posses- 
sion, and  will  always  lie  when  there  has  been  a  disseisin &. 

8.  It  by  no  means  follows,  that  because  trespass  qiuure  daustim  fregit  may  be 
brought,  the  plaintiff  may  not  also  bring  trespass  to  try  title,  when  the  de- 
fendant is  in  the  actual  occupancy  of  the  land. lb. 

9.  If  a  party  in  the  constructive  possession  of  land  is  disseised  by  the  entry  of 
another,  and  the  disseisor  afterwards  abandon  the  possession,  the  constructive 
possession  of  the  disseisee  will  immediately  re-commence,  and  he  may  bring 
trespass  quare  cUmauM  fregit  against  any  person  who  enters  tmder  the  first 
disseisor. &, 

Vide  Tttfe,!. 

TRESPASS  TO  TRY  TITLE. 

1.  In  trespass  to  try  title,  where  the  jury  had  been  governed,  in  fixing  the  location 
of  the  land,  by  an  unsatisfactory  natural  boundary,  and  it  appeared  to  the 
Court,  that  by  course  and  distance  from  either  of  two  certain  points,  preserv  ing 
the  plat  distances,  the  plat  could  be  closed  satisfactorily,  disregarding  its  course 
and  shape,  in  a  manner  differing  widely  from  the  finding  of  the  jury,  a  new  trial 
was  granted.     Cain  v.  Hodge 115 

9L  The  words  of  a  deed,  "and  I  do  hereby  rent  and  lease  unto  the  said  Herman  A. 
Johnson  one  hundred  acres  where  he  now  lives,  for  the  unexpired  term  of  the 
general  lease  which  I  now  hold,  in  trust  for  the  use  of  my  said  daughter  Nancy 
during  her  life,  and  to  the  said  heirs  ofHarman  A.  Johnson  afier  her  death,"  were 
kdd  to  vest  such  a  legal  interest  of  the  term  in  Herman  A.  Johnson  as  to  enable 
him  to  maintain  an  action  of  trespass  to  try  titles,  although  the  ''said  Nancy"  had 
been  dead  for  several  years.    Johnson  v.  High. 141 
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8.  The  actioii  of  traspais  to  trjr  title  caaaot  be  luetamed  on  a  dieriflfa  deed  bear* 
ing  date  subsequent  to  the  commencement  of  the  action,  although  the  sale  had 
been  made  previous  to  that  period.  Bank  of  tbe  State  t.  8,  C.  Mamtfadwing 
Oomptmif,., 190 

4.  In  the  action  of  trespass  to  trf  title,  as  well  aa  in  other  aotionB,  the  (juestion  al- 
ways is,  had  the  plaintiff  a  cause  of  action  when  the  suit  was  conunenced  1 3. 

5.  In  trespass  to  try  titles  kddy  that  the  acquisition  of  title  by  defendant  since  iht 
last  continuance  of  the  case,  could  not  operate  to  prevent  the  recovery  of  the 
damages  to  which  plaintiff  might  be  entitled,  although  it  might  bar  as  to  the 
recovery  of  the  land ;  and  that,  therefore,  it  was  unnecessary  to  plead  deftnd* 
aaf  s  deed  pufis  darrien  contiwuancef  but  that  it  might  be  given  in  evidence 
under  the  general  issue.   Stockdale  v.  Voimi^.   (Note.) 501 

6.  Where,  in  Irespass  to  try  titles,  the  defendant,  pendente  lUe,  bought  at  sheriff's 
sale,  under  executions  agednst  the  plaintiff,  the  hmd  in  dispute,  it  was  held 
that  plaintiff  was  entitled  to  such  damages  as  he  had  sustained  before  the  sale 

by  the  sheriff. /&. 

Vide   Titie,  t.   Possession^  5.    TVespass  Quare  Qausum  FregU,  8.  Preswmptionj  5. 

TROVER. 

i.  In  an  action  of  trover,  the  possession  of  one  who  claimed  adversely  to  the  true 
owner,  cannot  be  linked  with  the  possession  of  a  party  to  whom  he  afterwards 
sold,  80  as  to  make  out  time  enough  to  complete  the  bar  of  the  statute.  Beadle  v. 
HwnUr 331 

UNDUE  INFLUENCE. 

1.  Undue  influence,  such  as  would  destroy  a  will,  or  prevent  its  probate,  must  ap- 
pear, by  the  proof,  to  have  been  sufficient  to  deprive  the  supposed  testator  of 
the  free  exercise  of  his  own  will.    Floyd 'w,  Floyd, 44 

S.  The  exercise  of  undue  influence,  in  preventing  the  revocation  of  a  will,  will  not 
create  an  implied  revocation.  A  wiU  of  real  and  personal  estate,  according  to 
our  Acts,  cannot  be  revoked,  but  by  an  instrument  in  writing,  executed  with 
the  same  solemnities  as  the  will  itself— by  obliteration,  oi  by  burning,  or  de- 
stroying, (unless  it  be  in  the  case  of  implied  revocation  by  maniage,  and  the 
birth  of  issue,)— nor  wiU  the  fraudulent  prevention  of  revocation  render  a  will 
void;  for  at  most  to  say  so,  would  be  only  giving  effsct  to  tkat^  in  another  fonn, 
which  it  is  denied  can  have  effect  as  a  revocation Jb, 

3.  The  testator  was  sustained  and  encouraged  by  his  son  in  his  opposition  to  his 
daughtei^s  marriage,  in  resentment  for  which  he  made  his  will  depriving  her 
of  any  portion  of  his  property,  and  giving  it  wholly  to  his  son :  although  there 
was  no  proof  that  the  son  had  exercised  any  such  undue  influence  in  the  pro- 
curement of  the  will  as  would  legally  vitiate  it,  the  jury  still  found  against  it* 

A  new  trial  was  ordered.     Woodward  v.  James, 562 

4.  A  will  cannot  be  set  aside  on  account  of  the  general  influence  of  a  legatee,  and 
the  natural  claims  upon  the  testator,  of  as  near,  or  nearer  relatives,  com* 
bined Sb. 

5.  Undue  influence,  of  whatever  sort,  alleged  to  avoid  a  will,  must  be  so  great  as  in 
some  degree  to  destroy  free  agency A. 

UNSOUNDNESS. 

*1.  Unsoundness  of  a  slave,  consists  in  some  organic  disease  in  a  formed  state,  evi- 
denced by  symptoms,  or  in  some  clearly  contagious  disease,  such  aj  measle* 

82 
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or  miaU  pox,  the  infisction  of  wiach  exiated  in  the  lyBteiii  at  tke  time  of  the 

sale.    SUpheiu  Y.    ChappeO. 80 

9l  On  appeal,  the  Court  hdd^  that  an  inquiry  proposed  to  be  made  of  tke  physi- 
cians as  to  how  long  a  disease  had  existed  in  its  incipient  state,  was  properiy 
overruled  by  the  Circuit  Judge,  as  irrelevant  to  the  issue  of  soundness. A 

VARIANCE. 

1.  The  insertion  of  the  name  of  the  bail,  in  the  condition  of  the  bail  bond,  is  not 

'  '  such  a  variance  from  the  affidavit  to  hold  to  bail,  as  would  discharge  the  bail; 

\  it  is  a  mere  mistake,  and  no  ground  for  either  an  aoneretuTj  or  for  a  non-suit 
in  an  action  on  the  bail  bond.  It  may  be  remedied  by  amending  the  bond, 
and  striking  out  the  name  of  the  bail,  which  would  be  ordered  to  be  done  of 
course,  on  motion,  after  notice,  and  no  good  cause  shewn  to  the  contrary.  Fletcher 
Y.  Weatkerby 56 

3.  Where  the  omission  of  the  date,  in  the  copy  of  the  note,  endorsed  upon  the  pro- 
cess, constituted  the  only  variation  between  the  copy  and  the  note  upon  which 
the  action  was  brought,  the  Court,  holding  the  omission  to  be  a  mere  dericai 
mistake,  refused  the  plaintiff 's  motion  for  a  non-suit,  and  granted  the  defend- 
ant leave  to  amend,  on  condition  that  the  case  should  be  continued.  Kennedf  t. 
Boldm. 1T5 

3.  The  plaintiff,  as  Mary  A.  Cluarles,  sued  on  a  note  made  payable  to  M.  A. 
Gtuarles — kdd  that  the  possession  of  the  note,  by  the  plaintiff,  rendered  the  in- 
itial letters  sufficient     Q^arles  v.  Collier 233 

Vide    IFi/ness,  2,  3. 

VERDICT. 

1.  A  verdict  which  has  done  substantial  justice  will  be  allowed  to  stand,  although 
the  jury,  in  matters  which  depended  upon  estimation  capable  of  certainty,  have 
formed  a  conclusion  not  exactly  conformable  to  the  opinions  of  witnesses,  but 
not  widely  different  from  them.   Cassidy  y.    VamL 358 

2.  Verdict  may  be  for  the  plaintiff,  where  defendant,  without  designing  fraud,  has 
by  his  conduct  made  his  success  and  a  fraud  upon  an  innocent  purchaser  in- 
separable.   RyanY.  GanUm 411 

3.  When  the  jury  have  passed  upon  questions  offset  merely,  the  Court  will  not  in- 
terfere with  their  verdict    Parker  and  Wife  y.  Bryoe 5^ 

Vide  Hiring^  1.    Evidence^  1.     Practioe^  16. 

VENIRE  FACIAa 

1.  It  is  not  neeessary  that  the  names  of  the  jurors  should  be  embodied  in  the  writ  of 
venire  facias ;  it  is  sufficient  if  they  be  arranged  in  lists  below  the  signature  of 
the  Clerk.    Stete  v.  M'Ehmara^ 33 

2.  The  writ  i^vefUre  facias  is  merely  a  precept  to  the  sheriff  to  summon  a  jury  ac- 
cording to  a  list  of  the  names,  or  "  panel''  annexed. — 10th  sec.  of  the  Act  of 
1839,  copied  from  the  Act  of  1731— P.  L.  134 J*. 

3.  The  facts  of  the  writ  o^  venire  fadas  not  having  been  issued  within  twenty  days 
after  the  adjournment  of  the  Court,  nor  returned  within  fifteen  days  before  its 
sitting,  do  not  afford  sufficient  ground  for  arrest  of  judgment  The  important 
objea  of  obtaining  an  impartial  jury,  is  secured  by  the  manner  of  drawing 
them,  which  is  not  in  the  least  affected  by  the  mode  of  summoning  them. B, 

4.  A  seal  to  the  venire  is  necessary  in  compliance  with  the  law  which  requires  all 
judicial  process  to  be  issued  under  the  seal  of  the  Court;  but  it  is  not  necessary 
that  the  impression  of  the  device  should  be  manifest  on  the  aeaL lb. 
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VOLUNTARY  CONVEYANCE. 

1.  A  grant  of  land,  on  good  consideration,  from  a  father  to  his  child,  and  duly  re- 
corded, is  only  voidable  by  debts  existing  against  the  father  at  the  time  it  was 
made ;  and  becomes  good  when  those  debts  are  paid.  Only  existing  creditors, 
or  others  standing  in  eguaU  jure  with  tliem,  can  challenge  such  a  grant  on  the 
ground  of  fraud,  although  the  father  remained  in  possession  with  his  child 
during  his  life.     Ingram  ▼■  PkilUps  et  clL 565 

SS.  The  statute  of  13th  EUizabeth  does  not  necessarily  make  a  voluntary  conveyance 
void  as  to  subsequent  creditors.  There  must  be,  in  such  a  case,  "  some  acces- 
sary indications  of  fraud." R. 

3.  A  father  being  indebted,  furnished  his  son  with  funds  to  purchase  his  own  land, 
sold  under  execution  by  the  sheriff,  and  convey  it  to  his  daughter.  The  father's 
existing  debts  were  all  subsequently  paid  off:  held  that  there  w«3  no  valid  legal 
objection  to  a  title  under  such  a  deed Jb, 

WARRANTY. 

Vide  Description,  6.     Implied  Warraniy,  1, 2,  3. 

WATER  COURSES. 

1.  Whenever  a  party  obstructs  the  passage  of  water  which  would  naturally  flow 
through  his  land,  so  as  to  cause  it  to  overflow  the  land  of  another,  he  is  liable 
to  have  his  dam  cut,  or  to  pay  a  penalty,  or  to  suffer  both,  as  the  case  may  be, 
unless  he  affords  a  suflicient  drain  or  drains  through  his  own  land  to  carry  off 
the  water  passing  through,  in  as  expeditious  a  manner  as  it  would  have  passed 
through  the  natural  course  or  channel.     BrisbaTie  v.  0*NeaU. 348 

2.  After  an  artificial  vent  has  been  substituted  for  the  natural  channelof  a  water 
course,  it  is  the  duty  of  the  party  who  obstructed  the  natural  channel,  to  keep 
the  artificial  vent  in  repair. lb. 

WIFE^S  SEPARATE  ESTATE. 

Vide  Husband  and   Wife,  7,  8. 

WILL. 

1.  Blindness  does  not  incapacitate  a  man  from  making  awilL     Bay  v.  HUL..,.  297 

2.  If  the  testator,  being  unable  to  write,  in  place  of  his  nc^ne  make  on  the  will  the 
mark  which  he  used  to  represent  his  name,  it  will  be  a  sufiicient  signing  with 

in  the  meaning  of  the  statute  of  1789 lb, 

3.  If  the  witnesses  to  the  will  of  a  blind  man  attest  and  subscribe  the  will  within 
the  reach  of  the  testator's  remaining  senses,  when  he  is  conscious  of  what  they 
are  doing,  and  may,  if  he  choose,  ascertain  that  they  are  subscribing  the  same 

will  that  he  had  signed, — the  subscribing  will  be  "  in  the  presence  of  the  testa- 
tor."      lb. 

Vide   Witness,  7, 12, 13, 14, 15.    Undue  InJUtence,  1, 2,  3,  4^  5.  Practice,  1.  Bequest,  1. 

De  iV'.Ty,  4. 

WITNESS. 

1.  That  a  witness  was  allowed  to  testify,  who  had  heard  the  opening  of  the  case, 
and  who,  being  the  first  sworn,  was  not  separated  from  the  other  witnesses  of 
the  State  until  after  the  close  of  his  examinat'on,  affords  no  ground  for  a  new 
trial ;  it  defeated  in  no  particular  the  object  of  separating  witnesses.  Siaie  v. 
M^Elmurraiy. 33 

2.  A  slight  variance  as  to  time  between  the  affidavit  before  the  Magistrate,  and  the 


I 
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testimony  on  the  trial,  of  a  witneaa  who  is  an  ignorant  person,  and  whose  at- 
tention may  not  hare  been  called  to  the  importance  of  exactness,  is  not  suffi- 
cient to  invalidate  the  truth  of  her  evidence JRs  I 

3.  Where  a  fact  stated  by  a  witness  at  the  trial  is  not  contradicted  in  her  affidavit  I 
before  the  Magistrate    who  issued  the   wairant,  and  the  rest  of  the   affidavit  ^ 
which  sets  out  the  material  facts  is  in  strict  conformity  with  the  testimony  of 

the  witness  at  the  trial,  the  statement  of  that  fiict  is  not  an  inconsistency  which 
wiH  impair  the  evidence Jb, 

4.  A  memorandum  of  the  testimony  of  the  witnesses  examined  before  a  Coroner, 

taken  by  a  person  who  was  present,  is  not  competent  evidence,  even  if  it  be  ' 

proved Jb. 

5;  Where  it  is  intended  to  examine  a  juror  as  a  witness,  and  especially  on  the 
question  of  the  credibility  of  witnesses,  notice  in  fairness  should  be  given  to 
the  opposite  side,  and  thus  enable  him  to  know  to  what  extent  the  juror's  ver- 
dict will  be  influenced  by  his  own  evidence.  Dagan  v.  Ashby 180 

6.  Unless  something  appears  to  constitute  the  case  an  exception  to  the  general  rule,  ^. ! 
that  the  principal  is  liable  for  the  costs  of  his  surety,  the  principal  is,  on  that 

ground,  an  incompetent  witness  on  the  part  of  his  surety  in  his  defence  against 
their  common  creditor.    C^evdand  v.  Onrington, 184 

7.  One  who  was  not  an  attesting  witness  to  a  will,  but  was  nominated  as  executor, 
and  renounced  before  intermeddling,  can  prove  the  execution  of  the  will    Fibon 

V.  FUstm. 288  ' 

8.  The  sheriff,  after  the  assignment  of  a  judgment,  sold  under  execution  the  proper- 
ty covered  thereby,  and  appropriated  a  part  of  the  proceeds  as  directed  by  the  I 
assignee;    retaining  the    balance   under  rule,  subject  to  litigation.    The  as- 
signor of  the  judgment,  who  had  afterwards  confessed  a  judgment  to  the  plaii>> 

tiff  on  debts  older  than  the  assignment,  was  subsequently  arrested  by  him, 

and  enlarged  for  the  bounds  by  the  Sheriff,  (possibly  on  an  insufficient  bond,  ' 

which  was,  however,    assigned  to   the   plaintiff.)    The  assignor  broke  the  i 

bounds  and  left  the  State— on  the  trial  of  an  issue  made  up  to  try  the  validity 

of  the  assignment,  the  Sheriff  was  held  to  be  a  competent  witness  for  the  ^ 

plaintiff.  Maddox  v.    WtUiamson. 394 

9.  One  co-surety  to  a  single  bill,  is  a  competent  wimess  to  prove  the  hand-writing 

of  the  other  surety — the  latter  alone  being  sued.    Leech  v.  Kennedy. 488 

10.  The  defendant  in  execution  is  a  competent  witness  for  the  sheriff,  in  an  action  to  I 
recover  from  a  purchaser  the  amount  of  his  bid,  at  a  sale  of  the  defendant's  I 
property.     Yongne  v.  Aiken. 533  I 

11.  In  an  acdon  against  the  sheriff  for  official  neglect  in  not  arresting  a  party  as  in 

duty  bound,  the  plaintiff's  attorney  was  hdd  a  competent  witness  to  disprove  ] 

that  the  sheriff  suspended  proceedings  on  the  order  for  bail  by  his  (the  attor-  \ 

ney's)  instructions.    Smonton  r.  Yownge. 538 

13.  One  named  as  executor  is  an  incompetent  witness  to  attest  the  will ;  and  he  can* 
not  afterwards  be  made  competent,  by  the  renunciation  of  his  executorshipb 
Workman  v.  DominUk. 689 

13.  "Credible*'  means  competent;  and  the  competency  of  a  witness  to  a  will,  must 
be  referred  to  the  time  of  his  attestation ift. 

14.  If  a  witness  to  a  will  be  not  credible  at  the  time  of  its  execution,  by  reason  of  a 
benefit  he  may  take  under  it,  he  cannot  be  made  credible  by  a  future  release Ih, 

15.  The  office  of  executor,  with  the  commissions  legally  incident  to  it,  is  an  office  of 
profit;  and  the  appointment  gives  to  the  nominee  an  interest  in  the  will,  wfaieh 
makes  him  not  a  credible  witness  to  attest  it.     Tlaylor  v.  TofloTt  1  Rich.  531 . « .  •     ift. 

Tide  New  Tridlj  1.    Evidence,  2s  Busband  and  Wife,  1,  S,  3.  PracHet^  6.  J 
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